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CASES 
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CHANCERY,  &c. 


50  GEORGE  III.  181 1. 


WOOD,  Ex  parte  ( 1 ).  18U. 

feb.  6/A,  Gtk. 
HPHE  Petition  stated,  that  a  Commission  of  Bank-    Protection  of 

ruptcy  issued  against  the  petitioner  Alfred  Wood  Commission- 
and  his  partners  William  Andrew  Wood  and  John  Birch,.  ew  of  Bank" 

of  Manchester,    cotton    merchants ;    dated  the  22d  of  "*?** y f  g^m 

cd  at  a  private 
December,  1810 ;  under  which  they  were  duly  declared  ^^^J  on 

bankrupts ;  and  by  the  summons  of  the  Commissioners,  tjlc  application 
dated  the  2d  of  January,  1811!  the  bankrupts  were  re-  of  the  bank- 
quired  to  surrender  themselves  to  the  said  Commissioners  rapt  the  day 
or  die  major,  part  of  them  forthwith  and  on  the  19th  •**•*  he  was 
and  21st  days  of  January,  181 1,  and  the  16th  of  Febru-  Mryed  ™* 
ary  next,  at  the  George  Inn,  Mancliester,  to  be  exa-  *otlce»  ""j 
mined  by  the  said  Commissioners  touching  the  discovery      , ,.  . 

and  disclosure  of  their  estate  and  effects.      The  peti-  ;Dg  good, 
tuner  in  pursuance  of  the  said  summons  surrendered    Order  on  the 
himself  to  the  major  part  of  the  Commissioners  on  the  Plaintiff  in  the 
3d  of  January,  1811,   the  day  after  it  was  served  on  action  to  dis- 

him;  ch«rge  the 

(1)  1  Ron's  Bankrupt  Cases,  46.  bankrupt;  and 

the  officer  to 

Vol.  XV1H.  A  pay  the  costs. 


CASES  IN  CHANCERY. 

1811.         him;  and  submitted  to  be  examined,  &c. ;  a  memoran- 
™Jp^  dum  of  which  surrender  and  submission  was  indorsed  by 

Ex  parte.  ^e  Commissioners  on  the  said  summons  to  surrender. 
On  the  6th  of  January  the  petitioner  was  arrested  at  the 
suit  of  George  and  William  Shaw  by  writ  of  Latitat ; 
and  though  he  produced  the  summons  and  memorandum, 
signed  by  the  Commissioners,  and  claimed  to  be  dis- 
charged, the  officer  persisted  in  detaining  him;  and  on 
the  14th  of  January  he  was  committed  to  the  castle  of 
Lancaster. 

%  The  Petition  prayed  an  Order,  that  the  petitioner 
shall  be  discharged  from  the  custody  of  the  gaoler  of 
Lancaster  at  the  suit  of  George  and  William  Shaw  at 
the  expence  of  the  officer. 

The  Commissioners  by  their  certificate  stated,  that  on 
the  2d  of  Jauuary  they  declared  the  parties  bankrupts ; 
and  appointed  the  days  of  meeting;  and  on  3d  of 
January,  William  Andrew  Wood  bxi&  Alfred  Wood  sur- 
rendered themselves  in  pursuance  of  the  Commissioners* 
summons  to  them  at  a  meeting,  fixed  by  the  Commission- 
ers at  the  request  of  the  said  bankrupts  for  the  purpose 
of  taking  their  surrender ;  and  submitted  themselves  to 
be  examined,  &c. 


Mr.  Leach,  in  support  of  the  Petition,  no  one  appear- 
ing against  it,  obtained  an  Order  upon  the  Plaintiff  in 
the  action  to  discharge  the  Petitioner,  and  upon  the 
Officer  to  pay  the  costs  of  the.  discharge  and  of  the 
Petition. 

Mr.  Richards,  on  the  following  day  produced  an  affi- 
davit by  the  officer;  stating,  that  he  was  advised,  that 
there  is  no  decision  as  to  the  validity  of  a  protection, 
granted  at  a  private  meeting ;  that  having  arrested  the 
bankrupt  on  the  4th  of  January,   the  day  before  the 

advertise- 
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idkertiaeraent  in  the  Ganeite,  and  the  summons  being         1811. 
shewn  to  him,  he    consulted  the  Plaintiff's  attorney;        jmT~ 
who  threatened  him  with  an  action  for  an  escape;  and      Expert*. 
the  Counsel,  who  was  consulted,  recommended  him  as 
the  question  was  undecided,  land  doubtful,  to  persist  in 
the  arrest. 

Lard  Chancellor. 
I  ordered  the  officer  to  pay  the  costs ;  the  bankrupt 
being  clearly,  by  analogy  to  other  cases,  whether  within 
the  terms  of  the  Act  of  Parliament,  or  not,  entitled  to 
his  discharge;  and  therefore  to  be  indemnified  against 
the  ex  pence,  occasioned  by  the  arrest*    The  exact  case 
occurred  lately  in  the  House  of  Jjords.    An  attorney  had    Costs  against 
arrested  a  Peeress,  entitled  to  privilege  of  Parliament  m  officer,  vio- 
In  the  transaction  he  had  done  nothing,  which  did  not l^  the  pri- 
appear,  according  to  his  notion  of  the  Law,  to  be  his      *£*  °      *T~ 
duty.     His  conduct  was  marked  with  great  propriety:  , 

but  the  rule  is,  that  he,  who  violates  the  privilege  of  a 
person  from  arrest,  especially  in  the  instance  of  a  bank- 
rupt, must  indemnify  him  against  the  expence.  If  it  will 
be  any  satisfaction  to  the  officer,  who  has  had  the  mis- 
fortune  to  get  into  this  situation,  I  have  no  difficulty  in 
saying,  he  has  acted  rightly  and  worthily :  but  the  bank- 
rupt must  not  be  put  to  the  expence  of  replacing  himself 
in  that  state  of  freedom  from  arrest,  to  which  he  was 
entitled  from  the  moment  he  received  the  protection  of 
the  Commissioners. 


The  Order  therefore  stood,  .as  it  was  pronounced  (2). 

(2)  Previously  to  this  do-  a  surrender  before  the  first 

ciaioQ  considerable  difference  public  meeting.    Mr.  Chri$~ 

of  opinion  prevailed  gpoj|  the  Item,  in   hi*   valuable  .work 

point,  whether  a    bankrupt  {Qripi*,  Progrtv,  and  pre- 


coold  receive  protection  by     tent  Pra&ict  of  ike  Bankrupt 

A  2  Laws, 
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18U. 


Wood, 
Ex  parte* 


Laws,  1st  vol.  p.  132, )  lias 
stated  the  reasons  against  the 
validity  of  such  a  protection : 
in  effect,  1st,  that  the  terms 
of  reference  in  the  5th  sec- 
tion of  the  Act  bthGeorge  II, 
c.  30,  (  now  repealed  )  "  hav- 
"  ing  surrendered  as  afore- 
'*  said/9  and  "  such  summons 
••  or  notice,"  can  apply  only 
to  a  surrender  after,  and  in 
consequence  of,  the  notice, 
that  the  party  is  declared 
bankrupt;  in  the  1st  section 
directed  to  be  left  at  the 
bankrupt's  place  of  abode,  or  ' 
to  be  served  personally,  if 
lie  is  in  prison ;  and  the  'no- 
tice, to  be  published  in  the 
London  Gazette,  that  tho 
Commission  has  issued,  and 
of  the  time  and  place  of 
meeting:  2d,  that  the  sub- 
mission to  be  examined  must 
mean  at  a  time  and  place, 
advertised  for  creditors  to 
attend :  3d,  tnat  the  protec- 
tion for  a  period,  exceeding 
forty-two  days,  is  a  violation 
of  the  language  of  the  Act: 
4thly,  that  the  protection  is 
directed  to  be  given  in  order 
to  his  attendance  upon  his  as- 
signees; who  are  not  chosen 
for  some  time  after  the  com- 
mencement of  the  forty-two 
days:  6th,  the  evidence  of 
collusion;  where  the  bank- 
rupt appears,  and  claims  pro- 


tection, immediately  upon  thd 
adjudication. 

The  following  are  the  prin- 
cipal reasons,  that  seem  by 
a  fair  construction  of  the  Act 
of  Parliament  to  support  the 
practice,  which  has  now  tho 
sanction  of  high  authority; 
to  take  the  surrender  upon 
the  bankrupt's  application  at 
any  time  after  the  declaration 
of  bankruptcy. 

The  5th  section  of  the  Sta- 
tute 6th  George  II,  c.  30, 
directing,  "  that  the  bank- 
"  rupt  shall  be  free  from  ar- 
"  rest  in  coming  to  surren- 
"  der,  and  from  the  actual 
"  surrender  of  such  bank- 
"  rupt  to  the  said  Commis- 
"  sioners  for  and  during  the 
"  said  forty-two  days" (men- 
tioned in  the  1st  section), 
in  terms  applying  to  the  full 
period,  upon  general  prin- 
ciples of  construction  sup- 
poses a  surrender  previous  to 
its  commencement;  and  can- 
not, without  some  violence  to 
language,  be  understood  as 
the  remainder  of  the  time 
from  the  first  public  meet- 
ing ;  necessarily  short  by 
some  days  of  that  full  pe- 
riod, described  in  terms  in- 
telligible and  plain.  A  re- 
markable difference  of  ex- 
pression occurred  in  the  pre- 
ceding part  of  the  same  sec- 
tion; 
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lion;  giving  the  bankrupt 
liberty  to  inspect  his  books, 
not  "  for  and  daring "  bat 
"  at  all  seasonable  times 
before  the  expiration  of 
the  forty-two  days:"  cor- 
rectly marking  the  distinc- 
tion, that  daring  a  part  of 
the  period  there  would  not, 
except  in  the  case  of  a  pro- 
visional assignment,  be  as- 
signees, in  whose  presence, 
or  by  whose  authority,  the 
inspection  was  to  be  had.  The 
subsequent  words  "and  in 
"  order  thereto,"  which,  un- 
derstood as  relating  to  the 
bankrupt's  attendance  on  his 
assignees,  would  raise  the 
same  objection  to  a  surren- 
der at  the  first  public  meet- 
ing, referred  with  more  pro- 
priety to  the  immediate  an- 
tecedent, "  the  better  to  en- 
"  able  the.  bankrupt  to  make 
"  a  fall  discovery" 

Such  being  the  plain  in- 
terpretation of  the  5th  sec- 
tion, there  was  nothing  in  any 
other  part  of  the  Act,  neces- 
sarily requiring  a  construc- 
tion, not  merely  strained,  bat 
perfectly  inconsistent  with 
that  The  qualification  as  to 
the  manner  of  giving  notice 
was  added  in  the  1st  section  for 
very  special  purposes;  that 
the  creditors  should  be  dis- 
tinctly apprised  of  the  period, 


within  which  they  would  have* 
the  opportunity  of  proving' 
their  debts,  and  examining 
the  bankrupt:  for  the  more 
important  object  of  insuring 
to  the  bankrupt  notice,  and 
marking  with  precision  the 
time,  when  he  would  incur 
the  severe  penalty,  imposed 
on  his  omission  to  surren- 
der. The  reference  in  the 
6th  section,  if  applied  to  the 
notices,  mentioned  in  the 
1st,  might  be  well  under- 
stood without  including  the 
qualification,  as  to  the  mode 
of  giving  notice,  added  with 
a  particular  view  to  the  di- 
rect objects  of  the  1st  sec- 
tion; having  no  connection, 
and  clearly  inconsistent,  with 
the  provisions  of  the  5th; 
but,  attending  to  the  expired 
Act  5th  George  1st,  c.  24, 
*.  1,  the  foundation  of  the 
argument  from  this  supposed 
reference  wholly  fails:  and 
the  cause  of  the  difficulty  in 
construing  the  subsequent 
Act  is  obvious:  the  adop- 
tion, almost  in  terms,  of  the 
clause,  imposing  penalties 
upon  a  violation  of  the  pro- 
tection ;  not  adverting  to  the 
important  change  in  its  na- 
ture and  limits.  The  former 
Act  giving  the  protection 
only  "  in  going  to,  staying 
"  with,  or  coming  from,  the 

"  sai<J 
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"  said  Commissioners,  in  case 
"  inch  bankrupt  shall  attend 
"  the  said  Commissioners  in 
4t  obedience  to  ang  notice  or 
"  summons  from  them,"  nth 
mammons  or  notice  was  the 
proper  evidence,  as  it  was 
the  sole  basis,  of  the  protec- 
tion, granted  upon  attendance 
in  obedienee  to  it  under  that 
Statute ;  hot  those  terms  are 
perfect  irrelevant  to  the  more 
beneficial  and  extetoded  pro- 
tection, to  which  the  latter 
Statute  gave  the  bankrupt  a 
positive  right,  not  depending 
upon  any  summons  or  notice 
to  attend  the  Commissioners: 
and  the  case  Ex  parte  Leigh, 
1  Gtgn  $•  Jam.  264,  has 
sanctioned  this  construction. 
The  clause,  which,  as  it  stood 
in  the  prior  Act,  evidently 
had  relation  to  the  particular 
notice  or  summons  immedi- 
ately preceding,  not  to  the 
notices,  previously  mentioned 
in  the  first  enacting  part  of 
the  section,  was  inadvertently 
copied  into  the  subsequent 
Act,  with  this  only  differ- 
ence, that  the  notice  or  sum* 
mons  is  there  described  as 
signed  by  the  Commissioner* 
or  Assignees:  a  notice  or 
summons,  signed  by  the  As- 
signees, not  being  before 
mentioned* 
The  description  in  the  2d 


section  of  the  Statute  6th 
George  II,  "  the  said  forty* 
"  two  days  so  appointed  as 
"  aforesaid  for  the  bankrupt 
"  to  surrender  and  conform 
"  as  aforesaid,9  may  be  re- 
ferred to  the  case,  supposed 
by  the  first  section,  of  a 
bankrupt  deferring  his  sur- 
render; and  is  not  incon- 
sistent with  a  voluntary  sur- 
render in  the  first  instance* 
The  surrender  to  the  Com- 
missioners is  not  required  to 
be  in  the  presence  of  cre- 
ditors. It  is  rather  a  preli- 
minary, private,  transaction ; 
indicating  the  bankrupt's  sub- 
mission ;  who  is  not  expected 
at  an  early  period  to  be  pre- 
pared to  go  into  the  examin- 
ation; and  creditors  are  ne- 
ver permitted  prematurely  to 
compel  him. 

The  objection  from  the  ap- 
pearance of  collusion  is  not 
so  easily  answered ;  but, 
though  it  must  be  admitted, 
that  this  is  too  frequently 
obvious,  it  is  by  no  means 
a  necessary  inference.  From 
the  uniformity  of  time  and 
place,  and  the  facility  of 
obtaining  intelligence,  when 
and  where  Commissions  are 
opened,  it  is  not  difficult  to 
suppose  a  person,  apprehend- 
ing such  a  proceeding,  taking 
the  means  of  ascertaining  the 

fact; 
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fret;  end  reluctantly  claim- 
iag  the  benefit  of  a  process* 
which  he  cannot  resist  Thie 
objection  would  be  easily 
removed  by  appointing  a 
meeting  on  the  day.  after 
the  declaration  of  bank- 
**ptoy*  (a*  in  ffteefs  Gate)* 
for  the  purpose  of  receiving 
the  surrender;  which,  if  re- 
quired by  the  bankrupt,  could 
not  be  refused :  but  the  pre- 
vailing practice  is  permitted 
by  Commissioners  from  the 
proper  motive  of  avoiding 
ex  pence. 

If  the  construction,  which 
this  reasoning  attempts  to 
support,  corresponds  with  the 
letter,  it  is  surely  most  con- 
formable to  the  spirit,  of  the 
law.  Equality  among  the 
creditors  is  the  general  prin- 
ciple of  the  Bankrupt  Law. 
With  that  view  from  the 
moment,  when  the  declara- 
tion of  bankruptcy  ascer- 
tains, that  the  Commission 
is  to  proceed,  which  may 
finally  supersede  the  private 
remedy  of  each  individual, 
means  are  provided,  by  which 
the  bankrupt,  not  being  t|ien 
in  custody,  may  be  protected 
for  a  certain  period  from  the 
arrest  of-  any  one  creditor 
for  the  benefit  of  all;  not 
however,  in  that  stage,  inter- 
fering with  a  creditor,  who 
has  so  fax  advanced  hi*  legal 


right,  ai  to  hard  the  bank-  1811* 
rupt  then  in  custody.  la  ii  \JbT/^ 
possible  to  attribute  to  the  &  f^ 
Legislature  an  object  so 
capricious  end  irrational, 
that  several  days,  always  id* 
eluding  *  portion  of  the 
forty-two,  "  for  mid  d*rin#" 
which  the*  bankrupt  i*  by  e*» 
press  declaration  free  from* 
arrest,  are  without  an  as- 
signable motlte  to  be  lost? 
while  the^  bankrupt,  who 
might  WfVctively  employed 
for  the  benefit  of  his  cre- 
ditors in  arranging  his  af- 
fairs*  driven  from  his  home, 
and  deprived  of  his  pre** 
pert j,  is  evading  the  pursuit 
of  some  one  creditor,  who, 
against  the  general  spirit  of 
the  Bankrupt  Law,  seeks  to 
gain  an  advantage  over  the 
others,  which  he  can  obtain 
only  in  the  interval  before 
the  first  meeting?  That  such 
was  not  the  object  is  evident 
by  tracing  the  difficulty  to 
its  true  source,  the  misappli- 
cation of  terms,  used  in  the 
expired  Act  of  George  I.  to 
a  different  state  of  circum- 
stances, with  which  they  have 
no  connection.  The  Statute 
6  Geo.  IV.  c.  16.  (see  s.  07.)  . 
has  not  made  any  alteration 
in  the  law  upon  this  subject 
It  may  be  useful  here  to 
notice  8  late  decision  of 
Lord  Eidon,    Em  parte  M*+ 

tell, 


\ 
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sell,  post,  Vol.  XIX,  168. 
1  Rose,  278,  that  a  bankrupt, 
attending  the  Commissioners 
under  their  summons,  is  pro- 
tected even  from  the  process 
of  the  Crown,  as  a  witness 
or  party  attending  a  Court  of 
Justice;  if  not  under  the 
Statute;  and,  if,  according 
toJLord  Coke  (11  Co.  69  to 
75,  Magdalen  College  Cote) 
the  rule,  that  the  Crown  is 
not  bound  by  general  worda 
of  an  Act  of  Parlta  jient,  ad- 
mits limitation  from  the  im- 
plied intention,  the  nature 
and  object  of  the  Act,  it  is 
difficult  to  conceive,  that  the 


Legislature  could  mean  to 
place  the  bankrupt  in  such 
a  situation,  exposed  to  any 
civil  process,  while  attending 
in  obedience  to  the  Act  of 
Parliament,  under  the  pe- 
nalties of  imprisonment  and 
death,  (since  mitigated  to 
transportation,  or  imprison- 
ment, by  Statute  6  Oeo.  TV. 
c.  16.  s.  112,)  The  Lord 
Chancellor  however  distinctly 
held,  that  the  Crown  not  be- 
ing named  in  that  Statute, 
cannot  be  brought  within  it 
by  implication.  Ex  porta 
Temple,  2  Ves.  $  Bea.  301. 
2  Rose,  22. 


Bolls. 
1810. 
Nov.  20M. 
Implied  satis* 
faction  of  a 
debt  from  a 
father  to  his 
child  by  a 
marriage  por- 
tion of  a  great- 
er amount. 


CHAVE  v.  FARRANT. 

JOHN  BROOM  by  his  Will,  dated  the  18th  of  July, 
1786,  gave  to  his  grand-daughters  Mary,  Sarah, 
and  Betty,  Farrant,  and  to  each  child,  that  shall  or  may 
hereafter  be  born  of  his  daughter  Sarah  Farrant,  and 
living  at  his  decease,  the  sum  of  1501.,  to  be  paid  to 
each  of  diem  by  his  executors  within  six  months  next 
after  his  decease;  to  whom  he  gave  and  bequeathed  the 
tame  accordingly. 


The  testator  died  on  the  20th  of  July;  leaving  the 
three  grand-daughters  named  in  the  Will,  all  infants. 
John  Farrant,  their  father,  died  in  1807;  having  by  his 
Will  devised  his  real  estates  to  his  sons,  with  limitations 
to  their  children  in  tail  and  the  ultimate  remainder  to 
his  own  right  heirs;  subject  to  a  trust  term  of  five 
hundred  years,   to  raise  certain  legacies  and  sums  of 

money, 
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OKHoey,  and  also  such  farther  sum  of  money  as  should  be 
sufficient  to  pay  all  his  just  debts,  whether  on  bond, 
simple  contract,  or  otherwise,  after  applying  his  goods 
and  chattels,'  and  the  part  of  his  personal  estate,  after 
bequeathed  in  discharge  of  such  legacies  and  debts, 
as  far  as  the  same  would  extend ;  and  he  gave  all  the 
residue  of  his  personal  estate  to  his  executors  upon 
trust  to  apply  the  same  in  discharge  of  his  legacies  and 
debts. 
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The  bill  was  filed  by  the  three  grand-daughters  of  the 
testator  Broom,  with  their  husbands  claiming  their  le- 
gacies of  150/.  with  interest  under  his  Will. 

The  answers  by  the  executors,  the. widow  and  sons 
of  Farrant,  represented,  that  John  Farrant  maintained, 
cloathed  and  educated,  the  Plaintiffs,  his  daughters,  at 
an  expence  much  exceeding  their  legacies  under  the 
Will  of  their  grand-father ;  and  he  also  gave  to  or  in 
trust  for  each  of  them  a  marriage  portion  of  1000/. ; 
and  no  demand  was  made  by  any  of  them  in  his  life- 
time :  therefore  the  Defendants  insist,  that  the  Plaintiffs 
are  barred  of  all  claim  to  recover  the  legacies  under  their 
grand-father's  Will. 

Sir  Samuel  Romilly  and  Mr.  Shadweli,  for  the 
Plaintiffs. 


The  Master  of  the  Rolls. 
Upon  looking  into  the  settlements  I  find  nothing,  from 
which  any  inference  can  be  drawn  as  to  the  intention  of 
the  parties.  In  Mrs.  Chave's  her  father  covenants  to  pay 
1000/.  for  the  portion  of  his  daughters:  It  does  not 
appear  that  the  husbands  knew  of  the  debts.  My  opi- 
nion is,  that  the  father,  giving  the  portion,  must  be  taken 
as  meaning  to  satisfy  the  debt  he  owed  as  executor  of 
the  grand-father.    That  is  established  in  opposition  tq 

Chidley 
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ChiMey  v.  Lee  (3)  by  the  more  recent  c&£&  Wood  *. 
Briant  ( 4)  and  Seedy. Bradford ( 6).  In  Woody.  Briant 
Lord  Hardwieke  says,  M  there  are  very  few  cases,  where 
"  a  father  will  not  be  presumed  to  have  paid  the  debt  he 
"owes  to  a  daughter,  when  in  his  life-time  he  gives 
"  her  in  marriage  a  greater  sum  than  he  owed  her ;  for 

4 

"  it  is  very  unnatural  to  suppose,  that  he  would  choose 
(t  to  leave  himself  a  debtor  to  her,  and  subject  to  an 
"  account." 


In  Seed  v.  Bradford  those  principled  were  adopted ; 
and  applied  to  that  case :  which  was  a  bequest,  not  of  a 
residue,  but  of  a  sum  of  money. 

The  Bill  therefore,  as  far  as  it  seeks  payment  of  the 
legacies  to  Mrs.  Chate  and  Mrs.  Poole,  must  be  dis- 
missed :  as  to  Mrs.  Marson  her  portion  is  not  given  so 
as  to  amount  to  a  satisfaction.  As  to  her  legacy  there-* 
fore  there  must  be  a  decree  for  payment  (6). 


(3)  Pre.  in  Ch.  228. 

(4)  3  Atk.  521. 

(5)  1  Ve$.  501. 

(6)  Aute,  Hartopp  v.  Har- 


topp,  Vol.  XVII,  184.  Ben- 
gongh  v.  Walker,  XV,  507, 
and  the  references  in  the 
notes,  510.    I.  112,  259. 


Rolls. 
1810. 
Nov. 


CADMAN  v.  HORNER  (7). 


Misrepresent-   HPHE  Bill    prayed    the    specific    performance  of  an 

ation,  though  agreement*  by  which  the  Defendant  contracted  to 

•  mag      e-  ^  ^  fe^,,^!©  of  certain  premises  for  the  sum  of 

grce,  is  an  ob-  r                        r 

jection  to  a  60W- 

speciGc  per-  (7)  Ex  Relatione. 
formance. 

Distinction  upon  a  Bill  to  rescind  the  contract. 
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G0OJ«>  payable  by  instlrfments.  The  agreement  was 
signed  by  both  parties;  and  the  Defendant  having  re- 
ceived part  of  the  purchase-money,  resisted,  the  per- 
formance on  the  ground,  that  the  Plaintiff;  who  waa 
his  agent,  had  misrepresented  the  value  of  the  estate; 
producing  evidence,  that  it  was  worth  near  1200/. ;  also 
that,  the  Plaintiff  had  previously  to  the  agreement  repre- 
sented to  him,  that  the  houses  had  been  injured  by  a 
flood,  and  would  require  between  601.  and  602.  to  repair 
them ;  whereas  in  truth  the  premises  at  the  time  of  the 
contract  required  no  more  than  forty  shillings  to  put 
them  in  complete  repair.  No  evidence  of  the  value  of 
the  premises  was  entered  into  by  the  Plaintiff:  but  the 
Defendant  in  his  answer  admitted,  that  the  clear  yearly 
rent  amounted  to  49/.;  and  stated,  that  in  1805  he 
had  purchased  these  premises  for  700/. ;  and  had  after- 
wards expended  300/.  in  repairing  them. 
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Cadmam 
v. 

HORMBJU 


I%e  Master  of  the  Rolls. 
The  evidence  of  the  inadequacy  of  the  price  in  this 
case  is  considerably  shaken  by  the  Defendant's  admission 
of  the  clear  rent  of  the  premises.  It  is  difficult  to  con- 
ceive, that  he  could  be  ignorant  of  the  value ;  having  so 
recently  purchased  the  estate ;  and  laid  out  money  in  the 
improvement  of  it;  and  it  is  not  easy  to  comprehend 
his  conduct:  nor  does  misrepresentation  by  the  Plaintiff 
in  regard  to  what  was  requisite  for  the  repairs  of  the 
houses  by  any  means  account  for  the  disparity  betweeri 
the  price,  paid  for  the  estate,  and  the  sum,  at  which 
the  witnesses  value  it :  yet,  as  upon  the  evidence  the 
Plaintiff  has  been  guilty  of  a  degree  of  misrepresenta- 
tion, operating  to  a  certain,  though  a  small,  extent,  that 
misrepresentation  disqualifies  him  from  calling  for  the. 
aid  of  a  Court  of  Equity ;  where  he .  must  come,  as 
it  is  said,  with  clean  hands.  He  must,  to  entitle  him  to 
relief,  be  liable  to  no  imputation  in  the  transaction  (  8 ). 

This 

(8)  Viscount  Clermont  v.  Tasburgh,  1  Joe.  Sf  Walk.  112. 
Wall  v.  Stubb*,  1  Madd.  80. 
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Wie, 


Cadman 

HORNEB. 


This  is  not  a  case,  where  the  Court  is  called  upon  to 
rescind  an  agreement,  and  to  decree  the  conveyance, 
executed  in  pursuance  of.  it,  to  be  delivered  up  to  be 
cancelled ;  which  would  admit  a  different  considera- 
tion (9). 


The  Bill  was  dismissed  without  costs. 


•   (9)   Savage  v.    Brocksopp, 
post,  335.    Ante,  Marquis  of 
Towmhend  v.  Stangroom,  Vol, 


VI,  328,  and  the  notes,  341. 
I,  226.  Lowndes  v.  Lane, 
2  Cox,  263. 


COOKE  v.  CLAYWORTH. 


Rolls. 

1811. 

Feb.  13*A,14tf, 

18/A. 
General  role    TPHE  Bill    prayed,    that    an    agreement    in  writing, 

that  a  Court  of  executed  by  the  Plaintiff,  may  be  declared  fraudu- 

Equity  will 


lent   and  void,  as    against  him;  and   may  be  decreed 
to   be  delivered  up  to  be  cancelled  ;    and  an    injunc- 


not  assist  a 

person,  who 

has  obtained,   tion* 

or  wishes  to 

get  rid  of,  an        The  Plaintiff  by  his  bill  represented,  that  on  the  11th 

agreement,  or  of  June,  1807,  he  met  by  appointment  at  Spilsby  in 
deed,  on  the  the.  county  of  Lincoln-  several  persons ;  of  whom  he 
IBe.r0  ^nu^  had  made  purchasers  ;  in  order  to  pay  them  :  one  of 
o  intoxication.  tjj0ge    p^Q^    being    the    Defendant     Taylor ;    and, 

Exception,  after  that  business  was  concluded,  the  Plaintiff  was 
wnereanycon-  prevailed  upon  to  drink,  until  he  was  intoxicated  ;  that 
n    ,       ,  in  that  state  he  left  Spilsby  about  six  in  the  evening, 

him  in  to  accompanied  by  Taylor ;  and  they  stopped  at  the  house 
drink ;  or  any  °f  *be  other  Defendant  Clayworth  ;  to  whom  also  the 
unfair  advan-  Plaintiff  had  a  payment  to  make.  They  found  him  at 
tage  made  of  home, 

his  situation :  or  that  extreme  state  of  intoxication,  depriving  a  man 
of  his  reason;   which  even  at  law  would  invalidate  a  deed. 

A  single  witness,  not  corroborated,  not  sufficient  against  positive 
denial  by  the  answer. 
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home,  drinking  with  some  other  persons!;  and  they  all         1811. 
continued  drinking  for  a  considerable  time;  the  Plaintiff        Cookb 
returning  home  about  half-past  two  in  a  state  of  com-  v. 

plete  intoxication;  and  the  agreement  was  obtained  from  Claywokt*.' 
him,  while  in  that  state,  and  utterly  unable  to  under- 
stand, what  he  was  doing. 

The  Defendants  by  their  answer  denied,  that  the 
Plaintiff  was  solicited  to  drink  ;  stating,  that  he  con- 
tinued to  do  so  of  his  own  free  will ;  and  was  disqualified 
from  transacting  business  of  difficulty  and  importance ; 
that  the  agreement  arose  from  ClaywortW*  stating  a 
dispute  with  his  landlord ;  who  threatened  to  turn  him 
out  of  his  farm;  upon  which  the  Plaintiff  made  the  offer. 
The  answer  then  stated  the  agreement ;  which  was  most 
inaccurately  expressed :  in  effect,  that  Cooke  agrees  -to 
let  all  the  lands  and  tenements  he  occupied  in  the  parish 
of  Broughy  or  elsewhere;  and  Clay  worth  and  Taylor 
agree  to  take  the  land  to  rent  for  twenty  years ;  to  com* 
mence  at  Lady-day  1808 ;  stating  the  terms ;  and  that 
Cooke  agrees  to  give  possession  at  the  time  before  men- 
tioned: that  it  was  signed  by  all  the  parties  on  the 
11th  of  May,  1807 ;  witnessed  by  Robert  Marshall; 
that  it  was  prepared  by  Marshall;  but  dictated  by 
die  Plaintiff:  and  was  executed  at  twelve  o'clock  at 
night 

It  was  proved,  that  Marshall,  a  school-master,  was 
called  out  of  bed  to  prepare  the  agreement.  There  was 
much  contradiction  in  the  evidence  as  to  the  Plaintiff's 
situation :  some  of  the  witnesses  stating,  that  he  was  in 
a  high  degree  of  intoxication;  and  came  home  in  that 
situation  about  two  in  the  morning:  others  representing 
him  as  perfectly  sober  and  fully  competent  to  transact 
"business. 


Sir 
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1611.  Sir  Samuel  Romlly  and  Mr.  Home,  for  the  Plain* 

COOKB 

n  This  is  an  agreement,  fraudulently  obtained  from  a 

Claywohth.  man,  while  in  a  state  of  intoxication ;  which  is  apparent 

on  the  face  of  the  agreement ;  compared  with  the  ac- 
count, given  by  the  Defendant,  and  the  evidence.  The 
evidence  upon  the  face  of  the  instrument  is  the  strongest: 
the  parts  interpolated!  making  this  a  binding  agreement 
upon  the  Plaintiff,  as  a  demise,  being  in  a  different  ink. 
Independent  of  the  intoxication,  a  Court  of  Equity  would 
not  only  reftise  to  perform  such  an  agreement,  but  would 
decree  it  to  be  delivered  up.  This  cannot  be  supported 
upon  the  principle,  stated  in  Cory  v,  Cory  (10),  as  a 
reasonable,  proper,  agreement ;  and  there  is  evidence, 
that  be  was  drawn  in  to  drink ;  according  to  the  dis- 
tinction, taken  in  Johnson  v.  MedUcot  ( 1 1  )*  In  that 
respect  this  is  distinguished  from  the  case  of  Cragg  v. 
Holme  (12);  where  the  Court  refused  a  specific  per- 
formance of  an  agreement,  made  in  a  state  of  intoxica- 
tion ;  though  no  advantage  was  taken :  a  Court  of  Equity 
not  interposing  pn  either  side  in  the  common  case  of 
intoxication  r  bu|,  if  the  party  is  brought  into  that  state 
by  him,  who  obtains,  and  seeks  advantage  from,  the 
agreement,  the  intoxication  is  part  of  the  fraud ;  which 
give*  the  right  to  the  relief. 


The 


(10)  1  Ves.  19. 

(11)  3  P.  Will  131,  note 

(a). 

(12)  At  the  Rolls,  May, 
lail.  From  a  MS.  note  it 
was  stated,  that  the  Bill  for  a 
specific  performance  was  dis- 
missed without  costs ;  though 
the  Plaintiff  had  not  contri- 


buted to  make  the  Defendant 
drank;  or  taken  any  advan- 
tage of  his  situation ;  and  the 
Master  of  the  Rolls  said,  he 
would  not  have  decreed  the 
agreement  to  be  delivered 
up ;  that  the  Court  would  not 
act  on  either  side. 
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The  rule  however  Against  interposing  on  either  side  J8  U. 
in  the  common  caae  of  intoxication  cannot  apply  in  this  n*~ 
instance.    This  agreement,  as  it  has  been  altered,  though  v, 

not  sp  originally,  amounts  to  a  demise;  and  upon  that  CwgrwoRTH. 
ground  the  Lord  Chancellor  upon  the  terms  of  giving 
immediate  possession,  if  the  Bill  should  be  dismissed, 
continued  the  injunction  against  an  ejectment,  brought 
by  the  Defendant.  The  Bill  in  truth  therefore  seeks  to 
hare  delivered  up,  not  an  agreement,  but  a  lease ;  which 
appears  in  evidence  to  have  been  converted  into  a  lease 
from  an  agreement,  after  it  was  signed, 

« 

Mr.  Hart  and  Mr.  William  Agar,  for  the  Defendant, 
distinguished  this  from  a  Bill  for  the  performance  of  a 
contract;  insisting,  that  to  obtain  this  relief,  the  Plaintiff 
most  shew  a  specific  fraud  practised  upon  him;  making 
it  unconscientious  to  retain  the  effect  of  it;  the  rule 
being  clear,  that  intoxication  simply  gives  no  protection ; 
the  responsibility  is  thrown  upon  the  party  himself, 
unless  he  can  shew,  that  undue  advantage  was  taken  of 
bis  situation  by  those,  who  brought  him  into  it  with  a 
view  fcfclhat  advantage*     * 

• 

The  Master  of  the  Rolls.  • 

Retaining  the  opinion  which  I  stated  in  the  case,  that  Feb.  18M. 
was  alluded  to  in  the  agreement,  I  think,  a  Court  of 
Equity  ought  not  to  give  its  assistance  to  a  person,  who 
has  obtained  an  agreement,  or  deed,  from  another  in  a 
state  of  intoxication;  and  on  the  other  hand  ought  not  to 
assist  a  person  to  get  rid  of  any  agreement,  or  deed,  mere- 
ly upon  the  ground  of  his  having  been  intoxicated  at  the 
time  ( IS) :  I  say  merely  upon  that  ground ;  as,  if  there 
was,  as  LordHardwiche  expresses  it  in  Cory  v.  Cory{  14), 
any  unfair  advantage  made  of  his  situation,  or  as  Sir  Jo- 

seph 
(13)   Dunnage,  v.    White,         (14)  1  V*.  19. 
1  Swantt.  137. 
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1811.         seph  Jekyli  says  in  Johnson  v.  Medticott  (15  ),  any  con- 

r,v-^to/         trivance  or  management  to  draw  him. in  to  drink,  be 

Vm  might  be  a  proper  object  of  relief  in  a  Court  of  Equity. 

Claywo3?h.   As  to  that  extreme  state  of  intoxication,  that  deprives 

a  man  of  his  reason,  I  apprehend,  that  even  at  Law 
it  would  invalidate  a  deed/  obtained  from  him,  while  in 
that  condition. 

After  a  very  attentive  consideration  of  the  evidence 
in  this  case  I  can  find  no  ground,  on  which  upon  the 
supposed  state  of  intoxication  of  the  Plaintiff  the  Court 
could  be  warranted  in  decreeing  this  deed  or  agreement 
to  be  delivered  up  to  be  cancelled.  There  is  a  contrariety 
of  evidence  as  to  the  fact  of  intoxication,  upon  which  it 
is  not  easy  for  this  Court  to  decide.  There  are  three 
witnesses,  who  all  swear,  that  at  the  time  of  execution 
the  Plaintiff  was  perfectly  sober  and  capable  of  business : 
Marshall  indeed  says,  he  was  as  capable  of  transacting 
business  to  any  extent  as  ever  he  was  in  his  life.  What- 
ever difficulty  I  may  have  in  believing  this  after  all  the 
other  evidence,  that  has  been  produced,  I  should  hesitate 
to  determine  a  fact,  so  controverted,  without  tne  inter- 
vention of  a  Jury. 

But,  supposing  the  intoxication  proved  to  a  considerable 
extent,  still  the  inquiry  would  remain,  whether  the  con- 
duct of  the  Defendants  has  been  such  as  to  furnish  ground 
for  setting  aside  this  agreement.  It  is  admitted,  that  there 
was  no  previous  design  in  bringing  about  the  meeting  at 
the  Defendant's  house :  the  Bill  stating,  that  the  Plain- 
tiff's calling  there  was  the  proposition  of  the  Plaintiff  to 
Taylor.  As  to  the  Plaintiff's  being  drawn  in  to  drink  by 
contrivance  and  management,  it  is  to  be  observed,  that 

the 

(16)  3  P.  WUL 180,  note  (a). 
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the  drinking  was  not  introduced  on  account  of  his  coming         1811. 
there,  nor  after  he  came  there :  but  a  company  engaged        {^TV 
in  drinking,  he  joined  them.     One  witness,  Mary  Hail,  v, 

says,  the  Plaintiff  was  pressed,   and  almost  forced,  by  Clayworth. 
Clayworth  to .  drink :  but  her  testimony,  not  being  corro- 
borated by  any  other  witness,  cannot  prevail  against  the 
denial  of  that  fact  by  the  answer  ( 16 ). 

As  to  the  manner  in  which  the  treaty  was  introduced, 
Pedley,  the.  only  witness  upon  that,  represents  it  as  pro- 
ceeding entirely  from  the  Plaintiff;  that  the  Defendant 
so  far  from  holding  out  any  inducement,  rather  hesitated 
to  accept  the  offer.  There  is  no  pretence,  that  the 
offer  was  in  its  own  nature  such  as  necessarily  discovers 
absence  of  judgment  in  the  person  making,  or  a  degree 
of  unfairness  in  those  accepting,  it 

In  this .  state  of  the  evidence  I  cannot  possibly  hold, 
that  the  Plaintiff  was  by  contrivance  and  management 
drawn  in  to  drink ;  or  that  any  unfair  advantage  wa^  taken 
of  his  intoxication,  to  obtain  an  unreasonable  bargain* 
As  to  the'  doubt  appearing  on  the  face  of  the  paper, 
whether,  as  it  stands,  it  contains  what  was  dictated  to  the 
Plaintiff,  read  to  him  by  Marshall,  and  afterwards  by 
himself,  the  investigation  of  that  point  will  be  open  at 
law  upon  the  trial  of  any  action,  founded  upon  this  in- 
strument ;  and  can  be  much  better  made  there  than  here. 
Here  indeed  that  has  not  been  examined :  it  was  only 
adverted  to  in  the  course  of  the  hearing.  .*  That  the 
paper*  was  not  at  first  written,  as  it  now  stands,  is  quite 
apparent;  arid  it  will  be  rather  difficult  for  the  witnesses, 
professing  to  have  given  a  full  representation  of  the  trans- 
action, to  account  for  their  entire  silence  as  to  all,  that 
must  have  been  said,  or  done,  before  the  paperwas  brought 

into 

(16)  See  ante,  Evans  v.  nald,  IX,  375;  and  the  note, 
Bicknell,  Vol.  VI,  174.  The  II,  244,  Mortimer  v.  Or- 
East  India  Company  v.  Do-     chard. 

Vol.  XVIII.  B 


IB 
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Mil. 


COOKB 
C^AYWORTH. 


into  4ta  present  stats  by  the  introduction  of  the  fit*! 
clause,  and  the  consequential  erasures  and  alterations. 
That  however,  as  I  have  said,  will  be  for  another  tribu* 
ml,  and  ill  the  view  I  hate  taken  of  the  case  I  dan  do 
nothing  but  dismiss  the  fell  without  Costs,  and  dissolve 
the  injunction. 


1811. 

March  21  st. 
Commission  of 
Bankruptcy 
superseded,  to 
defeat  a  pro- 
secution for 
omitting  to 
surrender  un- 
der circum- 
stances of  er- 
roneous ad- 
vice :  no  fraud ; 
and  another 
Commission 
issued  pro- 
ceeding. 


LAVENDER,  Ex  parte  ( 17  ). 

• 

HPHE  prayer  of  this  Petition  Was,  that  a  separate  Com- 
mission of  Bankruptcy  against  the  Petitioner  might 
be  superseded.  The  bankrupt  had  not  surrendered 
under  that  Commission  i  but  a  joint  Commission  being 
taken  out  afterwards  against  him  and  another  person, 
he  surrendered  and  passed  bis  examination  under  that : 
and  was  immediately  apprehended,  taken  before  a  ma- 
gistrate, and  committed  for  the  felony  by  not  surrender- 
ing to  the  former  Commission ;  and  the  prosecution  was 
actually  instituted. 

The  Petitioner  by  his  affidavit  stated,  that  he  was  ad* 
vised,  that  a  separate  Commission  could  not  be  taken  out 
by  a  joint  creditor  ( 18 ) ;  that  he  had  no  criminal  or 
fraudulent  intention ;  but  under  an  opinion,  that  the 
advice  he  had  received  was  legal  and  proper,  and  from 
that  cause  alone,  he  was  induced  not  to  surrender. 


Sir  Samuel  Romilly  and  Mr.  Hall,   in  support  of  the 
Petition,  admitting,  that  it  is  now  settled,  that  a  separate 

Commission 


(17)  1  Rose  Bank.  Cos.  55. 

(IB)  Ante,  Ex  parte  De 

Taetet,  Vol.  XVII,  347.   Ex 


parte  Ackerman}  XIV,  604, 
and  the  references  in  llie 
note,  005* 
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Commission  may  issue  on  the  Petition  of  a  joint  creditor,         1811. 
observed,  that  it  was  a  point  of  some  novelty;  introduced     ¥  A****i  fc 
by  the  case  Ex  parte  Elton  (19);    and  pressed,    that      £x  parte/ 
under  these  circumstances,   the  mistake  of  a  Solicitor,  * 

without  any  intention  of  fraud,  and  a  joint  Commission, 
free  from  objection,  subsisting,  the  separate  Commission 
tfhotild  be  Superseded ;   as  was  done  by  Lord  Maccles* 
Jfe«(20> 

Mr-  Parker,  for  the  assignees,  suggested,  that  the 
advice  wafl  given  for  an  interested  motive ;  with  the  view 
to  a  joint  Commission. 

The  Lord  Chancellor  at  first  hesitated  ;  observing, 
that,  though  the  advice  might  have  been  given  with  the 
view  to  a  joint  Commission,  if  the  bankrupt  acted  ho- 
nestly under  it  from  the  influence  of  that  impression  alone, 
the  prosecution  was  very  harsh,  yet  that  ignorance  of  the 
law  would  not  protect  him  upon  the  trial  of  an  indict- 
ment ;  though  certainly  a  pardon  Would  be  granted  ih 
such  a  case.  .His  Lordship  however  at  length  upon 
the  authority  referred  to  made  the  Order,  superseding 
the  Commission,  with  costs  out  of  the  estate  ( 21 ). 

.  * 

(19)  Ante,  Vol.  Ill,  238;  before  surrender:  ante,  Ex 
see  the  note,  243.  parte  Jone$,  Vol.   XI,  409. 

(20)  See  Ex  parte  Wood,  Ex  parte  Stokes,  VII,  405 1 
1  Atk.  221.  see  the  notes,  and   another 

(21)  Generally  a  Commis-  case  of  Exception,  Ex  parte 
sioa  cannot  be    superseded      Whittington,  Buck,  236. 
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1810. 
Dec.  20th. 
.     1811. 
Jan.  tod,  25rt.  BOULTBEE  v.  STUBBS. 

April  llth. 
Creditor,  hav-  ^THOMAS  BOULTBEE,  being  called  upon  by  the 
ing  among  Defendant,  who  was  his  banker,  for  security,  pro- 
other  8*ca""  cured  his  brother  Charles  Botdtbee,  as  surety  to  join  him 

'th     S      t  *n  a  bond  for  10,000/.;  with  a  stipulation,  that  Charles, 

taking  a  mort-  *^e  surety,  was  to  be  liable  only  to  the  extent  of  6000/. ; 

gage   from  ^  upon  the  account  that  amount  should  be  due.     Upon 

the  principal  a  subsequent  settlement  of  the  account  the  balance,  due 

debtor,  and  to  the  banker,  appearing  to  be  9500/.,   Thomas  Botdtbee 

agreeing  to  gave  hjm  a  mortgage  for  4000/* :  it  was  agreed  between 

receive  the  them,  that  the  residue  should  be  paid  by  instalments : 

.  .       f«  an^  *  warrant  of  attorney  was  given  to  confess  judgment 

cured  by  war-  ^or  *^e  balance,  but  expressly  without  prejudice  to  any 

rant  &c.  with*  security  Stubbs  now  holds  for  the  said  sum,  or  any  part 

oat  prejudice  thereof.    The  surety,   being  afterwards  sued,  filed  the 

to  any  seen-    bill;  and  moved  for  an  injunction, 
rity  he  now 

holds,  Injonc-       Mr  HaH^  Serjeant  Palmer,  and  Mr.  Heald,  in  sup- 

.    ™  port  of  the  Injunction ;  cited  Bees  v.  Berrington  (  22  )> 

the  Surety.        an^  ^aw  v#  ^*  ^as^  India  Company  (  23 ). 

Sir  Samuel  Romilly  and  Mr.  Wing  field,    for  the  De- 
fendant. 

The  Lord  Chancellor. 
The  law  of  this  case  is  perfectly  clear.  The  circum- 
stances upon  the  face  of  the  bond  are  these.  The  De- 
fendant, a  banker,  unwilling  to  give  Thomas  Boultbee 
credit  to  the  amount  he  wished  upon  his  own  personal 
security,  or  upon  the  credit  and  security  of  the  different 

bills 

(22)  Ante,  Vol.  II,  540;  (23)  Ante,  Vol.  IV,  824. 

see  the  note,  644, 
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bills  and  notes,  which  he  should  pay  into  the  Bank  in 
the  eourse  of  his  dealing,  required  a  bond  for  10,000/. 
from  him,  and  from  his  brother,  as  surety ;  under  which 
the  surety  was  to  be  liable  only  to  the  extent  of  6000/. ; 
if  upon  the  account  that  amount  should  be  due.  On 
the  settlement  of  accounts  a  balance  of  9500/.  appear- 
ing to  be  due,  it  is  clear,  that,  if  Thomas  Boultbee,  the 
principal  debtor,  had  given  a  mortgage  for  3500/.  that 
security  might  have  been  given,  and  taken,  without  pre* 
judice  to  the  bond:  but  a  mortgage  was  given  for 
4000/. ;  reducing  the  debt  therefore  below  6000/. ;  and 
as  to  the  residue  of  the  debt  it  was  provided,  that  it 
should  be  paid  by  certain  instalments,  fixed  by  the  in- 
strument 


1810-1 1, 


BOULTBEB 
V. 

Stubbs; 


> 


■     w 

y 
i 


* 

The  consequence  of  this  transaction  in  equity  is,  that, 
the   surety  continuing  liable  for  the    sum  of  5500/.  re- 
maining due  upon  the  settlement  of  accounts,  and  the 
creditor  agreeing  with  the  principal  debtor  to  postpone 
his  remedy,  changing  his  immediate  right  to  sue  to  a 
right  to  call  for  certain  instalments,  the  effect  of  that 
agreement  is,  that  in  equity  the  right  against  the  surety 
is  gone*    It  is  in  vain  to  say,   the  indulgence  to   the  * 
principal  by  taking  the  mortgage,  and  giving  time,  may 
be  for  the  benefit  of  the  surety.    It  is  in  most  cases 
for  the'  advantage  of  the  surety;  but  the  law  takes  so 
little  notice  of  that  circumstance,  that  if  the  acceptor  of    Bankruptcy 
a  Bill  becomes  bankrupt,  the  holder  must  give  notice  to  °f  acceptor 
the  drawer ;   as  another  person  has  no  right  to.  judge,  .       " 

what  are  his  remedies;  and  the  original  implied  contract    .      A    ;, 

.  ,  tice  to  the 

being,  that,  as  far  as  the  nature  of  the  original  security  <irawer 

will  admit,  the  surety,  paying   the  debt,  shall   stand  in 

the  place  of  the  creditor. 


The  cases,  that  have  been  alluded  to,  and  there  is  a 
great  variety  of  them,  are  those  of  a  creditor,  entering 

into 
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1810*11.  into  a  composition  with  the  person,  liable  in  the  flrvt 

Boultbr  tortance ;  with  a  stipulation,  that  it  shaH  not  prejudice 

v%  his  remedies  against  others,  who  are  liable  a*  sureties, 

Stobbs.  The  ordinary  case  is  that  of  compositions  upon  Bills* 

Composition  The  answer  given  is,  that  by  the  agreement,  reserving 

with  reserve  ^  ejector's  remedy  against  sureties,  the  situation  of 

.       _      *  the  surety  is  not  varied;  and  this  doctrine  has  been  held 

ties  valid  •  hot  **  ^w  **  we^  **  ^iere :  ^ut  ^  ^8ree>  t^at  a  stipulation 
most  plainly  °£  th**  \anA  ia  in  many  cases  so  very  absurd,  that  it 
appear.  must  be  seen  plainly ;  and  the  true  question  is,  whether 

these  words  in  the  warrant  of  attorney,  "  without  pre- 
judice to  any  security/'  mean,  that  this  bond  was  to 
be  saved  against  the  surety;  the  demand  upon  which 
was  intended  to  he  arranged  by  that  very  transaction: 
or,  whether  the  meaning  of  those  words  is  not,  that,  the 
principal  debtor  being  in  the  habit  of  giving  securities 
to  the  creditor  from  time  to  time,  this  transaction  should 
liquidate  the  matter  of  the  bond ;  but  should  not  pre- 
judice the  banker's  right  as  to  other  securities  in  his 
hands.  If  that  is  the  meaning  of  this  transaction,  it 
puts  an  end  to  the  right  against  the  surety:  if,  on  the 
other  hand,  the  object  was  to  give  as  extensive  a  re- 
,  medy  as  was  given  in  Mr.  Burke's  Case  (24),  then  that 
case  and  many  others  must  govern  this*  My  opinion  is, 
thnt  it  was  not  intended  to  save  this  bond  among  other 
securities;  the  saving  of  which  securities  will  give  a  rea- 
sonable interpretation  to  these  words  in  the  Warrant  of 
Attorney. 


1811. 
Jan.  23(&  The  Motion  to  dissolve  the  Injunction  was  renewed. 


Mr. 


(24)  Cited  by  the  Lord  Chancellor,  ante,  Vol.  VI,  800,  Ex 
parte  Gifford. 
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Mr.  Hart,  Serjeant  Palmer*  and  Mr,  jfifooW,  for  the 
Plaintiff. 
The  provision  of  this  Warrant  of  Attorney,  jthat  it 
•hall  he  without  prejudice  to  any  security  die  Defendant 
holds  for  the  said  sum,  or  any  part  thereof,  is  singular, 
if  he  is  at  liberty  to  die  extent  he  contends.  It  is  clearly 
decided!  that  a  discharge  of  the  principal  by  contract 
discharges  the  surety;  and  that  rule  has  never  been 
contronled  by  such  a  general  reservation  of  securities; 
which  cannot  have  the  effect  of  saving  the  right  of  the 
creditor  to  proceed  against  the  surety,  a*d  by  that  cir- 
cuity obtain  payment  of  the  debt,  from  which  the  prin- 
cipal debtor  was  discharged.  In  Burke'*  Case,  men- 
tioned by  your  Lordship,  the  saving  in  the  discharge 
had  the  effect  of  leaving  the  creditor  at  liberty  to  pro- 
ceed against  the  surety:  but  that  has  no  application  to  a 
general  discharge  of  the  principal  debtor  by  agreement 
between  him  and  the  creditor;  to  which  the  surety  was 
no  party;  of  which  he  had  no  notice;  who  was  treated 
as  a  person  entirely  unconcerned  and  unconnected  with 
the  transaction. 


UUM1. 


boultsbk 
•Stubbo. 


The  principle,  resulting  from  Ex pmrte*RMiskforth(25), 
is,  that  whatever  benefit  is  contracted  for  as  between  the 
principal  debtor  and  the  creditor  is  considered  as  con- 
tracted for  on  behalf  of  the  surety  to  the  same  extent. 
This  creditor,  contracting  for  farther  security,  in  addi- 
tion to  those  he  has,  engaging  not  to  proceed  against 
die  debtor,  and  extending  the  period  of  payment  by  in- 
stalments,  must  be  understood  as  contracting  not  to  take 
any  proceeding,  that  may  mediately  or  immediately  call 
upon  the  debtor  in  any  other  manner.  The  alteration  of 
the  time  and  mode  of  payment,  to  which  the  creditor 
has  consented,  cannot  have  effect ;  unless  it  extends  to  the 
surety ;  who,  if  compelled  by  an  action  to  pay  the  debt, 

oould 
(25)  Ante,  Vol.  X,  409. 
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V. 

Stubbs.  * 


could  immediately  recover  against  the  principal  debtor* 
That  clearly  could  not  be  the  intention  of  these  parties : 
otherwise  this  contract  for  additional  security  can  mean 
nothing:  or  rather  would  have  the  effect  of  disabling  the 
debtor  to  pay  the  debt ;  the  discharge  of  which  is  his 
professed  object ;  devesting  out  of  him  the  estate,  which 
forms  the  fund  for  payment,  without  obtaining  that  ob- 
ject. Upon  the  Defendant's  construction  of  these  words 
he  might  the  day  after  this  transaction  have  arrested  the 
principal  debtor  upon  the  bond.  The  security  is  not 
in  substance  prejudiced  by  this  delay  of  payment.  At 
least  the  Plaintiff  ought  not  to  be  called  upon,  until  the 
principal  has  made  default  in  payment  of  the  instal- 
ments. 


Burke's  Case  is  merely  that  of  two  sureties:  one  dis- 
charged by. the  creditor,  proceeding  against  the  other; 
who  called  upon  the  Court  to  consider  him  as  discharged 
by  the  act  of  the  creditor;  and  he  was  discharged  upon 
the  principle  oiNesbit  v.  Smith  (26),  and  Bees  v.  Ber- 
ringion  (  27  ).    In  Wright  v.  Simpson  (  28 )  your  Lordship 
lays  down  the  principle,  that  the  benefit  for  which  the 
debtor  contract!  on  his   own  account,   he  contracts  for 
on  account  of  the  surety ;  and  the  creditor  is  bound  to 
the  same  extent  as  to  both.    Wherever  therefore  the 
principal  gets  time,  the  surety  is  entitled  to  the  benefit 
of  it:  else  he  is  precluded  from  the  common  equity  of 
compelling  the. principal  to  discharge  him  by  paying  the 
debt.    Another  general  principle  is,  that  the  surety  is 
entitled  to   the  benefit  in  all  transactions  between  the 
creditor  and  the  principal  debtor.    The  creditor  is  not 
bound  to  proceed ;  but  may  remain  passive :  if  however 
it  does  proceed,  and  afterwards  gives  time,  the  surety 

must 


(26)  2  Bro.  C.  C.  579. 

(27)  Ante,  Vol.  II,  640. 
(5»)  Ante,  Vol.  VI,  714; 


see  734.    X,  414,  Ex  parte 
Rnskforth. 
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must   have   the  benefit    of   that;    as   your  .Lordsbip       1810-11. 
states(2g)  in  Wright  v.  Sk*pson.  Bo^Tbek 

The  relief  of  the  surety  is  also  supported  by  English       Stobm. 
v.  Barley (SO). 

Sir  Samuel  RomMy  and  Mr.  Wingfield,   for  the 
Defendant. 
All  these  cases  of  relief  to  the  surety  have  gone  upon 
this;  that  time  was  given  to  the  principal.     In  this  case 
judgment  being  confessed  under  the  Warrant  of  Attorney 
expressly  without  prejudice  to  any  security  the  creditor 
holds,   the   surety  sustains    no  injury'  whatsoever.    He 
might  have  called  upon  the  creditor  to  enforce  his  de- 
mand against  the  principal  debtor  equally  after  his  judg- 
ment confessed,  as  before.    In  all  the  cases  referred  to 
the  creditor  had  put  that  out  of  his  power ;  and  upon 
that  alone  the  surety  was  discharged.    This  transaction, 
by  which  die  creditor  obtains  part-payment,  and  a  mort- 
gage, .is  highly  advantageous  to  the  surety;    relieving 
him  in  a  very  considerable  degree  from  his  obligation  y 
leaying  all  the  remedies  he  could  have  called  upon  the 
crediton  to  enforce  against  the  principal  debtor  still  sub- 
sisting;  and  under  these  circumstances,  the  surety  sus- 
taining no  delay  or  injury,  and  having  all  the  benefit  of 
this  transaction,  claims  in  a  Court  of  Equity  to  be  wholly 
discharged  upon  the  strict,  technical,  rule,   that  time; 
given  to  the  principal  without  consent  of  the  surety, 
discharges  the  surety.   Your  Lordship's  words  in  Wright 
v.  Simpson  are  not  to  be  understood,  that,  having  brought 
an  action,  the  Plaintiff  must  proceed  with   the  utmost 
rigour;  referring  to  the  decisions,  establishing  the  prin- 
ciples, that  have  been  stated.   In  Bees  Y.Berrington  this 

Court 

(J»)  Ante,  Vol.  VI,  734.  (30)  2  Bos.  £»  Put.  61. 
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Court  would  have  enjoined  the  creditor,  proceeding 
upon  the  bond,  though  At  the  instance  of  thj}  surety. 
Is  that  the  case  here?  Would  this  Court  have  restrained 
a  proceeding  upon  the  bond  against  the  express  con- 
tract, reserving  the  right  to  proceed  upon  it  notwith- 
standing the  new  security;  and  no  time  being  given; 
by  which  the  surety  could  be  effected  either  in  Equity 
or  at  Law  ? 


The  Lord  Chancellor. 
This  question  is  now  presented  to  me  in  quite  a  new 
point  of  view.  Upon  the  former  occasion  it  was  argued, 
as  if  the  immediate  right  of  action  against  Thomas 
Bouhbee,  the  principal  debtor,  was  gone.  It  is  dear 
that,  if  he  might  have  been  forthwith  sued,  and  execu- 
tion had  against  him,  as  the  fruit  of  that  suit,  the  surety 
is  not  injured;  and  on  the  other  hand,  that,  in  general, 
|f  time  is  given  to  the  principal,  the  surety  is  dis- 
charged. The  objection  to  the  reserve  of  remedy 
against  the  surety  consists  in  the  interest  the  principal 
has ;  that  the  surety  shall  not  be  applied  to.  It  is  said, 
that  the  principal  cannot  by  contract  deprive  himself  of 
the  benefit,  derived  from  that  forbearance;  and  there 
certainly  have  been  decisions,  that,  if  time  is  given  to 
the  principal,  reserving  the  right  to  go  against  the  surety, 
the  principal  cannot -raise  the  objection  upon  his  right  to 
time  as  against  the  surety;  as  there  is  the  contract  of  the 
principal,  arising  out  of  the  contract  for  reserve  against 
the  surety,  that  the  latter,  if  the  creditor  goes  against 
him  shall  not  be  deprived  of  the  benefit  of  the  contract 
as  against  the  principal.  That  was  Burke9*  Case ;  as  to 
which  I  will  look  at  the  note  I  have.  If  the  contract 
for  reserve  against  the  surety  prevents  his  remedy  against 
the  principal,  that  contract  for  reserve  will  not  do :  but 
the  question  is,  whether  it  does  in  law  deprive  the 
surety  of  that  benefit.  It  may  in  many  cases  be  a  very 
rational  provision,  that   the  principal  shall   have    time, 

provided 
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provided  he  can  have  it  without  prejudice  to  the  benefit 
<*f  the  remedy  against  the  security;  which,  though  worth 
nothing  at  present,  may  in  a  year's  time  he  very  valuable ; 
and  the  creditor  may  very  reasonably  mean  to  secure  the 
benefit  of  that  contingency. 
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1919-11. 


The  Lord  Chancellor  granted  the  Injunction. 


1811. 
April  lltk. 


DASHWOOD  v.  PEYTON. 


1811. 

April!  st,  2d. 

May  2d,  3d, 

6M,  10th. 

CIR  THOMAS  PEYTON  by  his  WiD,  dated,  the    Nodeyiseby 

14th  o(  January,  1765,  devised  real  estates,  and  implication 
also  the  advowson  of  Doddington,    to  the   use  of  his  fr0ln  Ae  mere 

nephew  Hemry  Dashwood,  afterwards  Sir  Henry  Peyton*    ec        °    an 

erroneous  con* 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  ceDt|0D  0f 

male,  to  the  Plaintiff  James  Dashwood  and  his  first  and  right. 
other  sons  and  several  remainders  over ;  with  the  follow-    As  to  an  lin- 
ing direction :  plied  Election, 

the  Will  im- 

"  I  do  hereby  order,  will  and  direct,  if  the  living  of  V™****  «- 
_...  .      ,     - 1       .  „,    .      t  .,  „ press  Election 

"  Doddington  in  the  Isle  of  Ely  in  the  said  county  of  j    fftTQr    - 

1  •  Cambridge  shall  happen  to  become  vacant  by  the  death  othcr  person 

"  or  resignation  of  the  present  incumbent  or  otherwise  quote. 

"  while  my  said  nephew  Henry  *Da*hwood   shall  be  in    As  to  the  va- 

"  possession  ,idi^  °f  a  hond 

of  resignation 
of  a  Living  in  favor  of  a  particular  person  and  not  U>  accept  a  Bishop- 
ric  ( the  latter  not  directed  by  the  Will ),  and  whether  to  be  consi- 
dered upon  the  principle  of  marriage  brocage  bonds,  as  against  a 
public  policy,  or  as  a  corrupt  transaction,  with  reference  to  which 
the  Court  would  not  act,  quart. 
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Dashwood 
Peyton. 


f*  possession  of  the  estates  hereinbefore  by  me  given  or 
"  limited  to  him  as  aforesaid,  then  and  in  such  case  he 
"  the  said  Henry  Dashwood  shall  and  do  present  his  said 
"  brother  James  Dashwood  to  the  said  living  and  rectory 
"  of  Doddington. " 


tt 


tt 


At  the  death  of  Sir  Thomas  Peyton  the  living  of 
Doddington  was  full :  Dr.  Probyf  afterwards  Dean  of 
Litchfield,  being  the  incumbent.  Sir  Henry  Peyton, 
being,  seised  for  his  life  of  the  devised  estates  and  the 
advowson,  and  being  also  seised  of  the  other  estates  in 
the  county  of  Suffolk,  which  he  had  power  to  dispose  of, 
by  his  Will9  dated  the  10th  of  January,  1789,  reciting, 
that  he  was  seised  or  entitled  for  life  under  the  Will  of 
his  uncle  Sir  Thomas  Peyton  among  other  estates  of  or 
to  the  advowson  of  the  rectory  of  Doddington,  with  re* 
mainder  to  his  eldest  son* Henry  in  tail  male,  with  di- 
vers remainders  over,  "  subject  to  a  direction  in  said 
"  Will,  that  my  said  brother  James  Dashwood  should  be 
"  presented  to  said  rectory,  when  it  shall  next  become 
vacant,  which  it  is  my  wish  may  be  complied  with, 
now  J  do  hereby  declare  it  to  be  my  desire  and  earnest 
99  wish,  that  in  case  upon  the  vacancy  of  the  said  living 
99  by  the  death  or  promotion  or  resignation  or  other  act 
"  of  the  present  incumbent  the  said  James  Dashwood 
"  shall  not  be  then  living,  or  shall  decline  to  accept  of 
"  the  said  presentation,  or  .in  case  the  said  rectory 
"  shall  again  become  vacant  after  the  said  James  Dash- 
99  wood  shall  have  been  presented  to  and  accepted  said 
presentation,  then  and  in  either  of  such  events  my  said 
son  Algernon  Peyton*  may  be  presented  to  said  rec- 
tory, or  living  of  Doddington  as  soon  as  he  shall  be 
qualified  and  willing  to  accept  of  said  presentation ;  and 
"  that  in  order  thereto  in  case  at  any  time  after  such 
"  vacancy  as  is  last  hereinbefore  mentioned  and  before 
my  said  son  Algernon  shall  be  qualified  and  willing  to 

99  accept 


n 


a 


tt 


tt 


tt 
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"  accept  of  said  presentation  the  said  rectory  shall  be- 
"  come  vacant,  such  fit  person  or  ^persons  successively! 
giving  a  preference  therein  to  my  nephews  according 
to  their  seniorities,  shall  be  presented  to.  said  rectory 
upon  his  or  their  executing  a  bond  in  a  sufficient  pe- 
nalty for  resignation  of  said  rectory  upon  the  event  of 
my  said  won  Algernon  being  qualified  and  expressing 
a  desire  to  accept  of  said  Living. " 


1811. 


SS 


SS 


SS 


SS 


SS 


Dasbwood 
Pbyton. 


The  testator  then  gave  and  devised  all  his  freehold 
and  copyhold  estates  in  the  county  of  Suffolk  to  his 
wife  for  life ;  and  after  her  decease  to  Sir  John  Rous 
and  John  Heigham,  and  their  heirs,  upon  trust,  that,  in 
case  the  testator's  son  Henry  Peyton  shall  as  soon  as 
conveniently  may  be  after  his  attaining  the  age  of  twenty- 
one  years  secure  to  or  in  trust  for  the  testator's  son 
Algernon  Peyton  the  presentation  of  the  said  rectory  or 
living    "  according  to  my  wish  and  desire  hereinbefore 
"  by  this  my  Will  expressed, "  then  his   said  trustees 
should  convey  the  said  estates  "  unto  my  said  eldest  son 
Henry f  his  .heirs  and  assigns  for  ever:  but  if  my  said 
son  shall  refuse  or  neglect  to  secure  said  presentation 
to  my  said  son  Algem&n  by  the  space  of  twelve  ca- 
lendar months  next  after  he  shall  attain  the  age  of 
twenty-one  years,   and  be  thereunto  required  by  the 
"  said  Sir  John  Rous  and  John  Heigham  or  the  survivor 
of  them  or  his  heirs,  and  shall  wilfully  neglect  to  do 
any  act,  by  which  neglect  the  said  Algernon  Peyton 
"  shall  be  prevented  from  being  presented  to  said  rec- 
tory or  living,  or  if  my  said  son  Henry  shall  die  with- 
"  out  having  so  secured  said  presentation, "  then  upon 
trust  to  convey  the  said  estates  to  Algernon  Peyton,  his 
heirs  and  assigns  for  ever,  on  his  attaining  the  age  of 
twenty-one  years. 


it 


St 


St 
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By  a  codicil,  dated  the  17th  of  January,  1789,  with 

a  similar 
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a  similar  recital*  And  that  -he  had  by  his  Wl»  declared 
his  desire  and  earnest  wish,  &c.  (as  stated  in  the  Will 
with  reference  to  the  living )  the  testator  declared, 
that,  being  desirous  of  expressing  clearly  and  fully  his 
will  and  desire  with  regard  to  said  preference  to  his 
said  nephews  according  to  their  seniority,  he  desired, 
"  that  in  case  of  the  last-mentioned  vacancy  before  my 
said  son  Algernon  shall  be  qualified  to  aceept  of  said 
presentation  as  aforesaid,  my  nephew  John  Heigham 
"  shall  be  first  offered  said  presentation  to  said  rectory 
or  living  |  and  in  case  of  his  death  or  of  his  refusal  or 
neglect  by  the  space  of  twenty-one  days  to  execftte  such 
"  bond  of  resignation  as  aforesaid,  then  and  in  such  case 
"  my  nephew  Henry  Heigham  may  be  then  offered  said 
"  presentation*'  and  In  case  of  his  death  or  refusal  or 
negldct  for  the  space  of  twenty-one  days,  "  my  nephew 
"  George  Heigham  ;w  and  in  case  of  his  death  "  or  of 
"  his  refusal  or  neglect  by  the  like  space  of  twenty-one 
"  days  to  execute  such  bond  of  resignation  as  afore- 
"  said,  then  that  some  other  fit  person  or  persons  may  be 
"successively  offered  said  presentation  in  the  mean  time 
"  and  until  my  said  son  Algernon  shall  be  qualified  and 
"  willing  to  accept  said  presentation :  every  such  person 
"  previously  to  his  being  presented  to  said  living  executing 
such  bond  of  resignation  as  aforesaid ;  and  I  do  hereby 
declare  it  to  be  my  will  and  direct,  that  such  bond 
"  of  resignation  as  aforesaid,  shall  be  in  trust  for  and 
"  for  the  sole  use  and  benefit  of  my  said  son  Algernon 
«  Peyton.  n 


tt 


tc 


Sir  Henry  Peyton  died  in  March,  1 789 ;  leaving  his 
two  sons  Henry  and  Algernon  surviving.  Sir  Henry 
Peyton,  the  eldest  son,  having  attained  twenty-one,  by 
indenture,  dated  the  15th  of  December,  1802,  demised  and 
granted  the  advowson  to  Lord  Rous,  his  executors,  &c. 
for  the  term  of  ninety-nine  years,  if  Algernon  Pey- 
ton 
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ion  should  #>  long  live,  for  the  purpose  of  enabling  them 
to  present  Algernon  Peyton  to  the  living ;  And  to  entitle 
Si*  Henri/  Peyton  to  a  conveyance  of  the  estates  in  the 
eounty  of  Suffolk  \  and  Lord  Jfottf  eonveyed  the  Suffolk 
estates  to  the  use  of  Sir  £fe*r^  Peyton  and  his  heirs. 

Dr.  iPfoAy  continued  the  Incumbent  until  his  death  in 
January,  1807 ;  having  been  the  rector  fifty-seveh  years. 
Algernon  Peyton  was  then  of  the  age  of  twenty-one  years. 
By  a  letter  to  the  Plaintfff  James  Dashivoddj  dated  the 
2Sd  of  January,  1807,  Lord  Rous,  the  trustee,  stated, 
that  Sir  Henry  Peyton  was  anxious  to  comply  with  his 
father's  Will;  and  at  the  same  time  to  guard  against. a 
forfeiture  of  the  Suffolk  estate  to  his  brother  Algernon ; 
to  which  Sir  Henry  was  liable,  if  he  did  not  within  twelve 
months  after  he  came  of  age  secure  to  Algernon  the  pre* 
sentation  as  soon  as  he  should  be  capable  of  holding  it ; 
that  a  deed  of  trust  had  been  prepared  accordingly; 
vesting  the  living  in  Lord  Rous,  as  trustee,  to  present 
Algernon ;  if  the  Dean  had  lived,  until  Algernon  attained 
twenty-fotfr[;  and  in  case  of  the  earlier  death  of  the  In- 
cumbent to  give  the  refusal  of  it  to  the  Plaintiff;  to  hold 
under  a  bond  of  resignation  and  an  agreement  not  to 
accept  <a  Bishopric,  until  Algernon  should  be  capable  of 
taking  it  j  if  the  Plaintiff4  should  decline  for  twenty-one 
days  to  accept  it  upon  those  terms,  then  to  be  offered  to 
Mr.  Heigham ;  and  in  case  of  his  refusal  for  twenty  -one 
days  some  other  fit  person  to  be  found,  to  hold  it;  and 

the  Plaintiff  to  take  it. 


1*11, 

JJAfcHWOOfr 
V. 

Pbvton. 


The  Bill  stated,  that  at  the  time  of  receiving  the  letter 
from  Lord  Rous  the  Plaintiff  was  ignorant  of  the  contents 
of  the  Wills  of  Sir  Thomas  and  Sir  Henry  Peyton ;  or 
that  it  was  competent  to  Sir  Henry  Peyton,  the  son,  or 
die  trustees  to  have  secured  the  next  presentation  to 
the  Plaintiff  for  his  life  in  preference  to  Algernon  Peyton 

without 
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without  requiring  any  bond,  obliging  the  Plaintiff  to 
sign  in  favour  of  Algernon  Peyton  on  his  becoming  qua- 
lified to  hold  the  living ;  and  the  Plaintiff  under  such  ig- 
norance and  in  reliance  on  the  representations,  so  made 
to  him  by  Lord  Rous,  expressed  his  willingness  to  accept 
the  presentation  on  the  terms  proposed.  Accordingly  a 
bond  was  executed  in  February,  1807,  by  the  Plaintiff; 
reciting  the  demise  of  the  advowson  in  1802  by  Sit  Henry 
Peyton  to  Lord  Rous  for  ninety-nine  years,  and  the 
vacancy,  &c. ;  with  condition,  that,  if  James  Dashvoood 
shall  not  after  his  admission,  institution,  &c,  upon  the 
presentation  of  Lord  Rous  accept  a  Bishopric,  and  also, 
if,  when  Algernon  Peyton  shall  be  in  holy  orders,  and 
duly  qualified  and  willing  to  be  presented,  &c.  James 
Dashtoood  shall  within  one  month  after  request  resign, 
or  if  Algernon  Peyton  shall  die  without  being  qualified 
and  willing,  &c,  the  bond  shall  be  void. 


The  Bill  farther  stated,  that  the  Plaintiff,  who  was  soon 
afterwards  presented,  under  the  same  mistake  wrote  to 
the  Bishop;  intimating  his  intention  to  resign  conformably 
to  this  bond ;  and  afterwards  discovered,  that  it  was  in- 
tended by  both  testators,  that  he  should  be  presented 
without  any  such  obligation ;  and  the  Bill  prayed,  that 
the  Defendant  Lord  Rous  may  be  decreed  to  deliver  up 
the  bond  to  be  cancelled,  and  an  injunction  against  pro- 
ceeding upon  it. 


The  Answers,  admitting  the  facts,  submitted,  that  it 
was  incugnbent  upon  Sir  Henry  Peyton,  in  order  to  entitle 
himself  to  a  conveyance  of  the  Suffolk  estate,  to  demise 
the  rectory  so  .that  the  Plaintiff,  if  he  accepted  the  pre- 
sentation, should  be  under  an  obligation  to  resign,  ac- 
cording to  the  condition  of  the  bond ;  that  by  Sir  Henry 
Peyton's  Will  the  Defendant  Sir  Henry  Peyton  was  not 
authorized  to  demise  the  rectory  in  trust  to  present  the 

Plaintiff; 
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Plaintiff,  and  upon  his  death  Algernon  Peyton,  if  qua- 
lified; and,  if  not,  some  other  person,  who  should  give  a 
bond,  &c  that  though  it  is  not  expressly  required  by  the 
Will  or  Codicil  of  Sir  Henry  Peyton,  that  any  bond 
should  be  required  from  the  Plaintiff,  yet  under  the  cir- 
cumstances it  was  proper  and  necessary:  the  Plaintiff 
being  entitled  to  the  presentation  in  the  event  only  of 
Dr.  Probys  death  in  the  life  of  the  testator  Sir  Henry 
Peyton,  or  while  he  was  in  possession  of  the  estates, 
devised  to  him;  that  it  was  not  his  intention,  that  ihe 
Plaintiff  should  be  presented  without  any  restraint,  &c, 
or  except  in  the  event  of  a  vacancy  in  the  life  of  Sir 
Henry  Peyton,  the  testator,  or  while  he  was  in  posses- 
sion of  the  estates,  devised  to  him  by.  Sir  Thomas  Pey- 
ton. 


1811. 


Dashwoob 

v. 
Peyton. 


Sir  Samuel  Rotmliy,  Mr.  Hollist,  Mr.  Hart,  and 
Mr.  Roupell,  in  support  of  the  Motion  for  an  In- 
junction. 
This  relief  is  sought  upon  two  grounds:  first,  that  the 
Plaintiff,  when  he   gave    this  bond,  was  not  aware  of 
his   right:    secondly,   that   the  bond  is  against  public 
>P*Kcy. 


In  the  only  two  cases,  which  have  occurred  since  The 
Bishop  of  London  v.  Fytche  (81),  the  final  decision  of 
which  in  the  House  of  Lords  was  against  the  validity  of 
a  general  bond  of  resignation,  the  Court  of  King's  Bench 
has  certainly  shewn  a  strong  inclination  not  to  extend 
that ;  and  to  admit  distinctions :  but  there  is  much  more 
oljection  to  this  bond;  which  includes  farther  an  ob- 
ligation not  to  accept  a  Bishopric ;  in  effect  an  under- 
taking to  pay  a  sum  of  money,  when  the  obligor  shall 

be 

'  (31)  1  Bro.  C.  C.  96.  In 
the  House  of  Lords,  May 
80th,  U783.  &*»%&*'* 
Lam  of  Shnony*  Bagthaw 
Vol.  XVIII. 


v.  Bossley,  Partridge  v. 
Whutom  4  Term  Rep.  78, 
359. 
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be  promoted  to  a  See :  an  attempt  by  thus  defeating  the 
King's  right  to  appoint  to  the  benefice,  vacated  by  that 
promotion,  to  impose  restraint  upon  the  exercise  of  that 
branch  of  the  Prerogative,  by  which  his  Majesty  con- 
trouls  the  appointment  to  that  important  trust ;  involv 
ing  duties,  the  proper  discharge  of  which  is  of  the  most 
essential  importance  to  the  public  Upon  these  grounds 
a  Court  of  Equity  will  not  permit  this  bond  to  have 
effect ;  if  it  could  be  enforced  at  Law ;  and  upon  such 
subjects,  though  there  might  be  a  defence  at  Law, 
there  is  a  concurrent  jurisdiction:  Hantngton  v.  Du 
Chaiel(S2). 


The  Plaintiff  takes  under  the  Will  by  implication,  as 
in  the  cases#of  Roe,  on  the  Demise  of  Randale  v.  Sum- 
merset (S3).  Bibin  v.  Wtdker  ( 34 ),  and  Paulson  v. 
Wellington  (35).  In  the  last  a  mere  recital  of  the  con- 
sequence, if  no  appointment  should  be  made,  was  held 
a  sufficient  indication  of  the  intention  to  give  the  sub- 
ject. There  is  no  direction,  that  a  bond  shall  be 
taken  from  the  Plaintiff.  That  is  confined  to  the 
Heigkams,  or  the  other  person,  to  be  presented  in 
the  interval.  The  Plaintiff,  entitled  to  be  presented, 
free  from  any  obligation,  was  induced  to  give  the  bond 
under  a  direct  misrepresentation  by  the  letter  of  the 
trustee,  that  there  was  no  alternative;  that  they  were 
bound  to  require  a  bond,  not  only  for  resignation,  but 
abo  not  to  accept  a  Bishopric.  With  this  clear  impli- 
cation the  Will  of  Sir  Henry  Peyton  imposes  a  case  of 
election  on  his  eldest  son  by  a  forfeiture  of  the  devised 
estates,  if  he  should  not  secure  the  presentation  of  Al- 
gernon Peyton  to  the  Living ;  and  by  taking  tht  Suffolk 
estate  the  eldest  son  made  his  election :  and  must  com- 
ply  with  all  the  terms. 

Sir 


(32)  \Bro.C.  a  124. 

(33)  2  Black.  692.    6  Bur. 
2608. 


(34)  Amb.  661. 
<3fi)  2  P.  Will  433. 
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Sir  Arthur  Piggott,  Mr.  Richards,  and  Mr.  John* 
son,  for  the  Defendants. 
The  Plaintiff  has  no  claim  under  the  Will  of  Sir 
Thomas  Pet/ion  :  the  event  described  by  that  Will  not 
having  happened.  Upon  the  Will  of  Sir  Henry  Peyton 
it  is  impossible  to  raise  a  case  of  election,  or  by  any 
fair  construction  to  say,  that  the  testator  has  given  the 
first  presentation  of  this  Living  to  the  Plaintiff.  Upon 
the  form  of  the  trust,  as  it  appears  in  the  Will  and 
Codicil,  it  is  consistent  to  suppose,  that  the  testator 
acted  under  a  false  impression,  that  his  uncle  had  put 
the  presentation  out  of  his  controul;  and,  supposing 
the  Plaintiff  thus  provided  for,  he  proceeds  to  his  own 
objects.  Who  can  say,  that,  iridependant  of  that  mis- 
take his  intention  was  to  give  this  Living  to  his  brother? 
No  such  intention  is  to  be  collected  from  the  Will :  and 
a  Court  of  Justice  cannot  venture  thus  to  make  a  Will 
for  him ;  by  implication  merely  from  that  mistake  in* 
fining  an  intention  to  give ;  raising  a  case  of  Elec- 
tion. 


1811. 

Dashwood 

V. 

Pbytow. 


Sir  Samuel  RomiUy,  in  Reply. 

There  is  no  such  distinction,  that  there  may  not  be  a 
devise  by  implication,  when  it  is  to  be  made  effectual 
upon  the  doctrine  of  Election,  farther  than  that  the  pre- 
sumption is  against  the  intention  to  dispose  of  the  pro- 
perty of  another :  but,  if  a  necessary  implication  ap- 
pears in  a  Will  to  operate  upon  property,  which  is  not 
the  testator's,  the  effect  through  the  medium  of  elec- 
tion is  the  same  as  a  disposition  of  his  own  property. 
The  doctrine  of  Election  is  no  more  than  this :  if  the 
Court  sees  clearly  the  intention  to  dispose  of  the  property 
of  another/  to  whom  something  is  given  by  the  Will, 
he  must,  if  he  will  take  the  bounty,  comply  with  the 
•.condition  by  giving  up  his  own  property  ( 36 ).    The 

question 

(36)  See  ante,  TksU***m  ▼.  and  the  references  in  the 
Woodford,  Vol.   3III,  209,      notes,  Vol.  J,  623,  7. 

C* 
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question  is  merely  upon  the  intention:  did  the  party 
mean  to  dispose  of  the  property,  which  was  not  his  ?  If 
that  intention  appears  by  necessary  implication,  the  effect 
is  the  same  as  if  expressed  in  terms.  In  this  Will  such 
intention  appears  very  clear,  by  the  means  adopted  for 
securing  the  presentation  of  Algernon,  providing  indi- 
rectly for  that  of  the  Plaintiff  also.  Seeing  that  inten- 
tion so  to  dispose  of  this  property  the  Court  must  have 
recourse  to  the  general  principle,  on  which  the  doctrine 
of  Election  stands ;  and  the  effect  is  exactly  the  same  as 
if  this  was  property,  over  which  the  testator  had  com- 
plete dominion. 


The  Lord  Chancellor, 
This  Motion  is  made  under  very  particular  circum- 
stances ;  and  though  I  should  have  wished,  before  I  de- 
cided, to  look  into  the  authorities  upon  the  doctrine  as 
to  the  effect  of  recital,  founded  in  mistake,  with  or  with- 
out words  denoting  wish,  yet  with  reference  to  the  na- 
ture of  the  property  I  think  it  better  not  to  delay  the 
determination. 

Independent  of  the  circumstances,  arising  out  of  the 
Will,  this  is  the  case  of  a  presentation  of  a  person,  who 
upon  that  presentation  has  given  a  bond  of  resignation 
in  favour  of  a  particular  individual  and  a  bond  never  to 
accept  a  Bishopric ;  and,  supposing  the  case  had  brought 
forward  more  distinctly  the  objection,  the  ground  of  it 
ii  to  be  considered  in  different  views. 


In  the  case  of  The  Bishop  of  London  v.  Fytche  (87  ), 

[  *37  ]        +the  House  of  Lords  held,  that  a  general  bond  of  resig- 

General  bond    nation  is  bad.     That  case  was  not  followed  in  the  Court 

of  resignation    of  King's  Bench  with  reference  to  a  bond  to  resign  in 
of  aXfcing  favor 

bad. 

(37)  1  Bro.  C,  C.  9*1.  Cunningham^  Law  of  Simony. 
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fitvor  of  a  particular  individual,  the  son  or  nephew  of 
the  person,  to  whom  that  obligation  was  made.  In  that 
case  it  was  said  to  have  been  repeatedly  decided  at  law* 
that  a  general  bond  of  resignation  is  good ;  brit  I  believe 
it  will  be  found,  that  the  Lord  Chancellor ,  or  that  Judge, 
who  against  the  opinion  of  the  other  Judges  held  a  ge- 
neral bond  of  resignation  to  be  positively  bad,  denied, 
that  such  bond  had  been  held  good  in  any  instance;  and 
stated,  that  a  search  would  produce  that  result.  It  is 
very  difficult  also  upon  the  pleadings  in  The  Bishop  of 
London  v.  Fytche  (  38  )  to  reconcile  the  distinction  be- 
tween general  and  particular  bonds  of  resignation  with 
the  principle,  on  which  the  House  of  Lords  made  that 
decision.  It  would  not  however  become  me,  having  re- 
gard to  what  is  the  present  state  of  the  law  on  this  sub- 
ject, to  interpose  in  a  Court  of  Equity  on  the  ground, 
that  this  is  a  particular  bond  of  resignation ;  as,  though 
I  agree,  that  this  Court,  if,  it  has  a  concurrent  juris-, 
diction,  is  not  bound  to  wait  for  the  decision  of  a  Court  * 
of  Law,  yet  reasonable  caution  requires  a  Court  of  Equity 
not  hastily  to  pronounce  bad  a  bond,  understood  to  be 
good  at  law ;  and  it  would  at  least  be  proper  to  leave 
that  question  to  be  considered  at  law. 


1811. 


Dashwood 
Peyton. 


I  make  this  observation  with  another  view.  If  the 
particular  bond  is  bad,  it  is  so  either  from  motives  of 
public  policy,  or  as  being  understood  to  be  bad  either 
by  Statute  or  the  Common  Law.  Admitting  the  cases  of 
relief,  afforded  to  a  Particeps  CriminU,  there  is  consi- 
derable doubt,  upon  grounds  of  public  policy,  whether 
it  is  possible  for  a  clergyman  to  come  here,  stating,  that 

he 


(38)  1  J?i».  C.  C.  90.  Cun- 
ningham's Law  of  Simony. 
Ante,  Vol.  VIII,  61,  Lord 
Zircadbright  v.  Lady   Kir- 


cudbright. Rowlatt  ? .  Row-., 
latt,  1  Joe.  4*  Walh.  280,  and 
the  references  in  the  note, 
283,  * 


«• ,       ft 
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lie  had  given  a  general,  or  particular,  bond  of  resign** 
tion,  and  on  the  ground,  that  such  bond  was  bad,  call- 
ing on  the  Court  to  enable  him  to  hold  the  Living,  dis- 
charged of  the  obligation  under  the  bond.  IA  the  case 
of  The  Bishop  of  London  v.  Fytche  the  Living  and  the 
bond  went  together:  the  clergyman  lost  his  Living;  and 
bis  bond  was  held  good  for  nothing :  in  other  cases  the 
ground  of  relief  was,  that  a  bad  and  vicious  use  was 
made  of  the  bond :  but  I  doubt,  whether  this  is  a  pro* 
per  ground  of  relief;  and  with  regard  to  the  other 
gtound  of  public  policy,  the  engagement  not  to  accept  a 
Bishopric,  that,  If  a  ground  in  equity,  is  equally  so  at 
law.  I  admit  the  concurrent  jurisdiction :  but,  knowing, 
that  there  are  in  fact  many  such  bonds,  I  should  wish 
to  receive  information  as  to  the  law  on  that  bead,  before 
I  set  aside  this  bond  in  equity  on  that  ground ;  being; 
extremely  unwilling  to  interpose  against  that,  which,  in 
habit  and  practice,  it  is  notorious,  very  constantly  take* 
•place. 


Supposing  the  Court  cannot  interpose  on  either  of  those 
grounds,  another  ground  is  taken  by  the  Plaintiff;  not 
disputing  the  legality  of  the  particular  bond,  and  his  en* 
gagement  not  to  accept  a  Bishopric,  he  insists  upon  his 
right  to  have  this  Living,,  as  an  interest  by  devise,  stand- 
ing upon  implication,  or  the  doctrine  of  Election,  given 
to  him  purely  and  without  condition;  that  terms  are 
imposed  on  him,  which  ought  not  to  be  imposed;  that  the 
nature  of  die  transaction  was  not  dealing,  treaty,  and 
bargain ;  but  it  is  a  transaction,  in  which  to  a  man,  hav- 
ing the  right,  though  not  aware  of  it,  this  presentation 
was  held  out  as  a  favor ;  and  with  that  conception,  that 
there  was  no  right,  or  demand,  under  that  common 
mistake,  the  presentation  was  clogged  with  a  condition, 
obliging  him  to  give  up  the  Living;  whereas  he  ought  to 
have  it,  as  all  benefices  are  by  the  policy  of  the  law 
*  held, 


CASES  IN  CHANCERY. 


3& 


held,  by  A  tenure  for  life.  Both  parties,  the  person 
presenting,  and  he,  who  was  presented,  had,  I  believe 
upon  the  whole,  a'  very  honorable  purpose ;  and  I  see 
it  in  no  other  view  than  that  these  conditions  should 
not  be  operative,  if  Jdmes  Dashwood  had  a  right  to  be 
presented. 


1811. 


Dashwood- 

v. 

Peytonv 


The  question  then  is,  whether  he  had  that  right ;  de- 
pending upon  a  very  singular  state  of  circumstances. 
Upon  the  first  of  these  Wills  it  is  impossible  to  contend, 
Htxai  James  had  any  right  to  the  presentation;  unless  the 
vacancy  occurred  during  the  life  of  Henry;  and  while 
he  was  in  possession  of  the  devised  estates.  Upon  the 
Will  of  Sir  Henry,  and  the  codicil,  it  is  clear,  that  the 
tenant  in  tail  of  the  advowson  of  Doddington  had  made, 
a  conveyance  of  it,  amounting  to  this;  that  the  trustees 
should  upon  a, vacancy  present  James  Dashwood,  if  he 
thought  proper  to  accept  it ;  and  upon  his  death  should 
present  Algernon,  if  he  was  twenty-four  years  of  age; 
or,  if  not,  that  they  should  present  the  Heighams  suc- 
cessively in  their  order;  and  it  appears  to  me,  that  they 
could  tot  have  complained  of  the  trust,  interposed  in 
favor  of  James  Dashwood:  nor  could  Algernon  Peyton, t 
have  complained  of  it. 


The  circumstance,  that  a  condition  is  expressed  with 
reference  to  one  individual  and  not  the  other,  is  not 
sufficient  proof,  that  there  was  no  intention  to  raise  a 
ease  of  Section;  and,  if  a  cape  of  Election  is  raised  by 
the  operation  of  this  Will,  notwithstanding  the  express 
condition  as  to  the  Suffolk  estate,  yet,  if  any  other  pro- 
perty was  given  to  Henry,  upon  which  Election  can  be 
fastened,  the  Court  will  apply  it  without  any  express  di- 
rection, and  though  there  is  ail  express  direction  with 
regard  to  another  individual:  a  circumstance  however, 
jstach  wifl  make  the  Court  consider,  whether  the  true 

construction 
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construction  is  not,  that  the  testator  expressly  imposed  a 
condition  on  one,  conceiving  it  to  be  a  gift  to  him ;  and . 
did  not  impose  a  condition  on  the  other  as  understand- 
ing, '  not  that  he  took  a  gift,  but  that  he  was  already  in 
possession  by  some  antecedent  title. 

It  was  contended  justly,  that  James  Dashwood  mast 
succeed  by  some  title,  legal  or  equitable,  in  himself; 
and  my  opinion  is,  that  Algernon  could  not  have  come 
here,  while  under  the  age  of  twenty-four;  insisting 
upon  his  brother  Henry's  making  any  conveyance  to  ex- 
clude James  Dashwood.  Henry  might  have  said,  it 
was  immaterial  to  him,  whether  the  testator  expressed 
himself  by  mistake;  but  the  conveyance  to  Algernon 
of  the  Living,  after  James  had  possessed  it,  would  satisfy 
the  terms  of  the  Will.  So  the  Heighams,  who  might, 
I  think,  have  claimed  free  from  this  condition  as  to  the 
Bishopric,  could  not  have  called  on  Henry  for  the  pre* 
sentation,  until  James  had  refused,  or  a  vacancy  occurred 
after  his  possession. 


Devise  to  B. 
After  the  death 

of  if. 

B.  being  the 
heir  at  law,  a 
necessary  im- 
plication for 
A,  for  life. 


The  true  question  is,  whether,  if  Henry  chose  to  satisfy 
the  claims  of  those  persons,  passing  over  James  Dash- 
wood, he  had  an  interest  that  would  in  equity  support 
his  claim  to  be  relieved  against  that  Act  That  cannot 
be  upon  the  ground  of  a  devise  by  implication ;  which 
strictly  arises,  where  the  devisor  meaning  to  part  with 
his  interest,  parts  expressly  with  a  portion  of  it  only ;  and 
the  question  is,  whether  that,  which  is  not  in  terms  given, 
is  by  the  effect  of  the  Will,  taken  altogether,  disposed  of. 
Where,  for  instance,  an  estate  is  given  to  B.  after  the 
death  of  A.  the  question  is,  what  is  done  with  it,  or 
whether  any  thing  is  meant  to  be  done  with  it,  during 
A.'s  life.  If  2?.  is  the  heir  at  law,  of  necessity^,  must 
take  the  intermediate  interest ;  though  not  disposed  of; 
&s  the  heir  at  law  cannot  take  during  the  life  of  A. 

So, 
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*Se,  as  to  precatory  words ;  which  in  Equity  have  been  1811. 

held  imperative,  where  the  object  and  subject  are  cer-  j^^CjLo* 

tarn  (39):  those  are  cases  of  trust,  raised  either  out -of  r# 

the  disposition  of  an  interest,  or  out  of  what  amounts  to  Pbvton.* 

a  direction  to  elect.   Where,  for  instance,,  personal  pro*  -Precatory^ 

perty  is  given  to  a  person  for  ever:  with  words    of  re-  , 

i  A     *      *    i  /.  .  perative,wnere 

quest  to  that  person  to  give  upon  his  death  definite,  as-  ^   0biect  and 

eertained,  parts  to  definite,  ascertained,  objects,  a  trust  8Ubject  are 
arises;  as  it  is  declared,  what  is  to  be  given;  and  to  certain* 
whom-;  which  however  may  be  considered  rather  a  strong'  ( 

decision*  So,  if  personal  or  real  estate  is  given  to  A. ; 
with  an  expression  of  hope  and  trust,  that  he  will  give 
at  his  death  property  of  his  own  to  B.  that  is  an  im- 
perative trust  upon  express  condition. 

*  • 

The  real  question  is,  whether  this  is  to  be  considered 
as  a  case  of  Election ;  and  though  it  cannot  be  a  direct    Devise  by 
dpvise,  as  the  testator  had  nothing  to  give,  it  is  clear,  raising  a  case 
that  an  effectual  gift  may  be  made  by  raising,  a  case  of  °f  Election, 
Election:  but  for  that  purpose  a  clear  intention  to  give  «xPre88ly°p 
that,  which  is  not  his  property,  is  always  required.    .If    *.     . 
therefore  it  can  be  established,  that  the  testator  has  ex- 
pressly  declared,   or  has  shewn  a  clear  intention,   that 
James  Dashwood  should  take  this  presentation,  a  case  of 
Election  would  be  raised :   but  if  upon  the  whole  Will* 
taken  together,  it  is  obvious,  that  the  testator  thought 
he  had  nothing  to  give  to  James  9  that  he  was  already  en- 
titled, and  the  testator  under  that  supposition  has  not 
given  to  him,  or  expressed  an  intention,  that  he  should 
take,  I  find  no  authority  for  holding  mere  recital,  with- 
out more,  to  amount  to  gift,  or  demonstration  of  an  in- 
tention to  give. 


.  Upon  the  whole  of  this  case,  admitting,  that,  if  there 
was  either  direct  gift,  or,  what  amounts  to  it,  intention  to 
give  what  was  not  the  testator's  property,  the  condition, 

expressed 
(39)  Ante,  Bull  v.  Vardy,  Vol.  I,  270,  and  the  note,  272, 
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expressed  as  to  Algernon,  would  not  preclude  the  appli-* 
cation  of  the  same  doctrine  of  Election  as  to  James 
Dashwood,  yet  the  expression  of  that  condition  shews  an 
anxiety  to  secure  what  he  intended  to  give ;  accounting 
for  die  absence  of  it  as  to  that,  which  he  did  not  con- 
ceive was  his  to  give ;  and  upon  the  whole  will,  though, 
I  think,  Algernon  slight  have  insisted  under  the  age  of 
twenty-four,  that  he  should  not  be  disappointed  by  giving 
this  Living  to  any  other  person  than  James  Dashwood, 
that,  was  a  question  between  Algernon  and  Henry,  the 
Heighams  and  Henry,  and  the  Heighams  and  Algernon ; 
and  by  mistake  James  Dashwood -has  not  derived  such  an 
interest  in  the  property,  that  he  could  insist  upon.  The 
question,  whether  it  was  lawful  to  clog  the  presentation 
to  him  with  these  conditions,  I  shall  not  deal  with  in  this 
Court 


As  this  Motion  will  probably  have  the  effect  of  .a 
hearing,  you  may,  if  you  think  proper,  bring  under 
the  review  of  the  Court  the  Order  for  dissolving  the 
Injunction* 


The  Motion  was  again  argued ;  and  after  the  argument 
the  Lord  Chancellor  mentioned  the  case  of  Tilly  v.  Tilly 
from  Mr.  Joddrell9B  notes ;  where,  the  owner  in  fee  of 
a  trust  estate,  reciting,  that  his  wife  was  entitled  to 
dower  out  of  that  estate,  devised  it ;  and  that  recital 
was  held  to  amount  to  a  devise  to  her  of  a  third  part 
of  the  rents  and  profits. 


May  10th. 


The  Lord  Chancellor. 
I  am  indebted  to  Mr.  Hollist**  industry  and  kindness 
*  for  a  very  correct  note  of  the  case  of  Tilly  \.  Tilly  (40): 

an 

(40)  Register*  Book,  fol.  577,  July  13th,  1743. 
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an  important  authority ;  and  the  only  one,  that  seems  to 
have  much  relation  to  this  subject;  and  I  hare  in 
Mr.  Joddrell'a  note  book  what  the  Lord  Chancellor  is 
reported  to  have  said ;  which  I  take  to  be  copied  from 
Mr,  Forester. 
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Lancelot  Tolson  Titty  was  entitled  in  the  event  of  at- 
taining the  age  of  twenty-three  to  a  conveyance  of  real 
estates  in  fee-simple ;  which  in  the  event  of  his  death 
under  that  age  were  devised  to  the  Defendant  Simpson, 
and  his  heirs.  Tilly  in  1733  at  the  age  of  eighteen 
married  the  Plaintiff  supposing,  that  she  would  be  en- 
titled to  dower,  in  case  he  should  live  to  attain  twenty- 
three,  which  would  be  correct,  if  the  trustees  had  made 
the  conveyance,  he  by  his  Will  made  a  provision  for  her 
in  the  alternative  of  his  death  under  twenty-three :  the 
case,  in  which  she  would  not  have  been  entitled  to 
dower.  When  he  re-published  his  Will,  he  was  above 
the  age  of  twenty-three.  The  Will  was  therefore  to  be 
considered  as  speaking,  after  he  had  become  entitled  to  a 
conveyance :  entitled  therefore  to  call  for  the  legal  estate ; 
but  not  having  it :  his  .wife  therefore  not  entitled  to 
dower :  but  it  appeared  upon  the  Will,  that  he  conceived 
her  to  be  entitled.  The  question  therefore  was,  whether 
those,  who  were  to  take  under  his  Will,  could  contest 
with  her  the  propriety  of  that  conception.  The  Court 
was -struck  with  the  hardship;  and  it  is  perhaps  rather 
difficult  to  reconcile  what  the  Lord  Chancellor  said  with 
sound  principle. 

4 

The  note  states,  that  the  Lord  Chancellor  declared  it 
was  a  very  hard  case  upon  the  Plaintiff;  that  the  Court 
had  gone  a  great  way  in  considering  declarations  of 
•  intent  by  recital  as  devise:  therefore,  as  the  daughter 
was  an  infant,  he  would  without  making,  any  precedent 
decree  a  third  of  the  rents  to  the  Plaintiff;  and  leave 
the  infant  to  shew  cause,  when  of  age. 

With 


[  *4*] 
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With  all  deference  to  that  great  Judge  I  must  say,  that 
is  not  the  way,  in  jrhich  the  Court  should  express  its 
opinion :  the  authority  is  weakened  by  such  expressions ; 
and  it  was  difficult  to  make  the  Decree,  that  appears  to 
have  been  made,  without  more  hazard  of  forming  a  pre- 
cedent than  the  Lord  Chancellor  seems  to  apprehend.  It 
is  obvious  however,  that  though  the  Court  had  a  strong 
inclinationf  that  the  widow  should  have  this  provision, 
(  and  a  case  of  greater  hardship  could  not  be  presented  ) 
his  Lordship  does  not  seem  to  hold  out  his  decision  as  a 
very  high  authority.  The  Decree  certainly  declares,  that 
it  appeared  to  have  been  the  opinion  and  intention  of  the 
Plaintiff's  husband  by  the  expressions  of  his  Will,  that 
she  should  have  her  dower  of  such  part  of  the  trust 
estates,  to  which  he  would  have  been  entitled  in  fee,  in 
case  he  lived  to  the  age  of  twenty-three ;  and  that  the 
Defendants  ought  not  to  be  permitted  to  take  the  be- 
nefit of  the  devises  and  bequests  to  them  and  at  the  same 
time  frustrate  the  testator's  intention  with  regard  to  dower; 
and  an  account  was  decreed  accordingly;  a  day  being 
given,  as  it  must  of  necessity,  to  the  infant  to  shew  cause. 
As  against  the  infant  therefore  this  Decree  cannot  be 
considered  as  establishing  a  case  of  Election  upon  the 
declaration  of  intention  by  recital  in  the  Will ;  and  the 
person,  entitled  next  in  remainder,  who  was  adult,  ap- 
pears to  have  submitted.  This  is  a  correct  account  of 
the  case  of  TiUy  v.  TUly. 


[•45] 


There  was  in  this  case  considerable  controversy  upon 
the  point,  whether  James  Dashwood  did,  or  did  not, 
know  the  effect  of  Sir  Thomas  Peyton's  Will ;  and,  as 
•clearly  Henry  Peyton,  the  tenant  for  life,  was  not  ac- 
quainted with  it,  I  may  fairly  assume  James  Dashwood *s 
ignorance ;  and  that  there  might  be  a  common  mistake. 
After  the  death  of  Sir  Henry  Peyton,  upon  whose  Will 
this  question  arises,  the  present  Sir  Henry  Peyton  be- 
came entitled  as  tenant  in  tail  of  the  manor  and  right  of 

present*- 
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presentation,  and  unquestionably  under  no  legal  title  to 
present  James  Dashwood :  but  Sir  Henry,  tMfe  testator, 
having  a  conception,  that  James  Daskwood  fiad  some 
interest,  and  being  determined  to  give  an  interest  to  his 
younger  son  Algernon,  made  provision  by  his  Will  with 
regard  to  the  Suffolk  estate ;  which  lect  to  the  advice, 
taken  as  to  the  act  to  be  done,  to  secure  to  Sir  Henry 
Peyton  ihe  benefit  of  the  Suffolk  estate;  securing  also 
the  presentation  to  Algernon;  and  the  result  was  an 
opinion,  upon  consideration  of  both  Wills,  that  Sir 
Henry  Peyton  was  under  no  obligation  to  present  James 
Dashwood;  that,  whatever  act  might  be  necessary  with 
regard  to  Algernon,  to  make  good  Sir  Henry  Peytoli* 
title  to  the  Suffolk  estate,  James  Daskwood  had  no 
right  to  call  upon  him  to  do  any  thing;  and  upon  the 
deed  his  determination  is  clear  to  give  the  living  to 
James  Dashwood,  as  matter,  not  of  right,  but  of  favor ; 
on  account  of  their  connection;  and  With  the  farther 
view  of  securing  to  himself  the  Suffolk  estate  by  se- 
curing to  Algernon  the  Living,  when,  having  attained' 
the  age  of  twenty-four,  he  should  be  capable  of  taking 
it  Sir  Henry  Peyton  therefore  executing' the  demise 
in  trust  to  present  James  Dashwood,  cannot  be  re- 
presented as  having  made  an  election  to  take  under  the' 
Will  of  Sir  Thomas  Peyton;  and  if  the  Will  of  the  late 
Sir  Henry  Peyton  raised  a  case  of  Election,  and  the 
construction  put  upon  that  Will  is  right,  an  instrument, 
that  does  not  execute  the  intention,  attributed  to  that 
Will,  cannot  be  considered  an  election  to  take  under 
•it.  The  Election  therefore,  if  there  is  a  case  for  it, 
is  8tUl  open. 

From  the  correspondence  Lord  Rous  appears  to  have 
conceived,  that  by  the  terms  of  these  Wills  James  Dash- 
wood, if  presented,  must  give  a  bond  of  resignation; 
and  I  will  presume,  that  he  took  the  presentation  under 

a  belief 


lain 
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a  belief  on  his  part  (to  state  it  as  high  as  I  can),  that 
he  was  to  fire  a  bond.  The  mistake  was  not  unnatural ; 
and  I  do  not  believe,  he  had  a  notion  at  the  time,  that 
he  had  a  right.  If  he  had,  there  is  enough  of  mistake 
and  surprize  to  afford  a  ground  for  relief:  but  there  is 
no  reason  to  include,  that  Sir  Henry  Peyton  meant 
to  give  him  a  right :  on  the  contrary  Sir  Henry  Pey- 
ton acted  on  the  supposition,  that  there  was  no  such 
right. 

Under  these  circumstances  the  question  naturally  arose 
as  to  the  effect  of  a  bond  of  resignation,  general,  or  in 
favor  of  a  particular  person;  and  I  do  not  see,  how  I 
could  possibly  interpose  to  relieve  merely  on  the  ground, 
that  such  bond  was  given.    Whether  he  understood,  or 
fancied,  that  he  had  the  right  without  giving  a  bond,  or 
not,  he  has  given  it ;    and  two  principles  oppose  his 
daim  to  be  relieved  against  it.      If,   as  the  Court  of 
King's  Bench  held,  a  bond  to  resign  in  favor  of  a  par- 
ticular person,  is  good,  as  not  being  precisely  the  same 
As  that,  which  in  the  case  of  The  Bishop  of  London  v. 
Fyiche  (  41 )  was  held  bad  in  the  House  of  Lords,  on 
that  ground  there  can  be  no  relief  against  it;  if  it  falls 
within  the  principle,  on  which  the  bond  was  in  that  case 
determined  to  be  bad,  the  Plaintiff  claims  relief  against 
an  act,  with  reference  to  which  this  Court  would  not 
stir:  not,  as  in  the  case  of  marriage-brocage,  bad  upon 
grounds  of  policy,  and  therefore  admitting  relief;   bat 
•bad,  as  being  a  corrupt  transaction:  the  party  therefore 
Hot  coming  with  clean  hands,  entitling  him  to  relief. 
Upon  that  question  I  give  no  opinion ;  as,  if  it  is  to  be 
decided,  the  opinion  of  a  Court  of  Law  must  be  had 
upon  it;  and  therefore  there  is  no  reason  to  grant  an 
Injunction  against  an  action  on  the  bond. 

This 


(41)  1  Bro.  C.  C.  96.     Cunningham  i  law  of  Simony. 
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'  This  BiH  however  does  not  state  that  case;  contend- 
ing that  the  Plaintiff  under  the  Will  of  Sir  Thomas  Pey- 
ton has  no  tide ;  nor  any  legal  title  under  that  of  Sir 
Henry  Peyton;  but  that  he  has  under  the  latter  Will  an 
equitable  title ;  ( and,  as  I  must  suppose  him  to  say,  to 
tins  presentation);  a  case  of  election  being  very  different 
from  a  title  to  the  thing  itself.  Having  this  equitable 
title  to  the  presentation  under  the  effect  of  the  whole 
transaction,  in  the  course  of  which  this  bond  was  given, 
he  proposes  a  case  of  surprise  in  this  respect ;  that  the 
parties  intended  to  give  him  that,  to  which  they  under* 
stood  him  to  be  entitled :  a  presentation  according  to  his 
right;  that  he  proposed  so  to  accept ;  that  they  have  not 
given,  and  he  has  not  accepted,  a  presentation  according 
to  his  right ;  that  all  were  involved  in  one  common  mis- 
take; and  the  Court  must  regard  the  presentation  as 
made  according  to  his  right:  vis.  subject  to  no  condition 
of  resignation ;  that  it  is  therefore  against  conscience  to 
sue  upon  the  bond  at  Law ;  and  consequently  the  Injunc- 
tion should  be  granted. 


1811. 


Dashwood 

v. 
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The  proposition,  that  the  presentation  was  made  under 
a  common  mistake,  requires  the  Plaintiff  to  establish,  that 
Sir  Henry  Peyton  meant  to  give  some  title,  which  he 
had  under  the  Will  of  the  late  Sir  Henry,'  which  it  is 
impossible  to  make  out  The  present  Sit  Henry*  view 
of  it  was,  that  he  did  not,  whatever  wish  he  might  have 
had  in  James  Doftoootf s  favor,  conceive  him  to  be  en* 
titled  to  the  presentation. 

The  Plaintiff  must  then  take  it  in  another  point  of 
view;  and  contend,  that  he  is  entitled  to  the  presenta- 
tion, fiwe  from  all  condition,  upon  the  legal  and  equitable 
effect  of  the  two  Wills,  taken  together ;  and  therefore  he 
had  the  titlQ  subject  to  no  condition,  that  could  be  en- 
forced by  suit ;  whether  intended  by  Sir  Henry,  or  not  j 

and 
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1811.         and  the  effect  of  their  mistake  is,  that  the  Plaintiff  has  a 

j.   ^^  right  to  the  Living,  discharged  from  the  bond.    In  all 

Vt  the  cases  stated  of  devises  by  implication,  the  party, 

Pbtton.      upon  whose  Will  the  question  arose,  had  the  estate  to 

give  by  the  effect  of  his  own  Will.  That  certainly  makes 
Devise  to  the  some  difference.  A  devise  to  the  heir  at  law  of  the 
heir  after  the  devisor  after  the  death  of  his  wife  raises  a  necessary  im- 
death  of  the    pU^on,  that  the  wife  shall  take  for  her  life;   as  the 

*  estate  must  go  to  some  one  in  the  interval :  but  from  the 
a  necessary  A        , 

imulication        Revise  by  one  man  of  another  man's  estate  after  the 

that  the  wife  death  of  the  devisor's  wife  there  is  no  implication  in  her 
shall  take  for  fitTor.  Admitting  however,  that  upon  a  similar  con- 
life  :  but  no      struction  of  the  Will,  as  furnishing  implication,  a  case  of 

implication  for  Election  may  be  raised,  the  question  is,  whether  Sir 
her  upon  such  Henry  ^  nem  to  nise  ^  case;  md$  if>  j^  did>  whe. 

a  evise  o  ^an-  ^^  ^  caweQllieQOe9  taking  the  whole  Will  together,  is, 
otoer  man  s 

•state  through  that  the  Pkintiff  «  insist  uP°n  havin8  **  ^vin«  *  or 
the  medium  of  nW8t  ^  satisfied  in  Equity  by  the  benefit,  which  results 

Election.  from  the  application  of  the  doctrine  of  Election ;   and 

with  regard  to  both  these  considerations  this  Will  ap- 
pears extremely  peculiar.  The  expression  of  his  inten- 
tion as  to  the  Living  in  favor  of  Algernon,  whose  title  to 
take  it  he  seems  to  think  depending  entirely  upon  his 
expression  of  intention,  is  by  the  alternative  as  to  the 
rf  Suffolk  estate :  "  if  you  give  the  living  to  Algernon,  you 

"  shall  have  the  Suffolk  estate:  if  not,  he  shall  have  it." 
Conceiving,  that  the  Plaintiff  was  entitled  to  this  Living, 
not  in  consequence  of  his  (the  testator's)  expression 
of  intention,  he  does  not  by  conditional  expressions 
seek  to  enforce  compliance  with  the  Will  of  another 
■'  person. 

[  49  ]  With  regard  to  the  doctrine  of  Election,  Algernon,  if 

the  vacancy  had  happened,  when  he  was  twenty-one, 
might  have  desired  to  have  his  uncle  Jam*  presented 
without  a  bond,  in  preference  to  any  one  else  with  one ; 

and 
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and  there  is  nothing  in  the  Willi  obliging  any  one  to  give 
a  bond  not  to  accept  a  Bisho|mc.  As  far  arf  thfe  doctrine 
of  Election  is  to  be  enforced  as  to  the  Suffolk  estate,  if 
Algernon  dkt  not  complain,  the  Plaintiff  could  not:  he 
cannot,  I  think,  work  out  a  case  of  Election  by  the 
Shffoli  estate :  and  I  strongly  incline  to  the  opinion,  that 
he  caaaot  by  another  estate,  which  the  Defendant  takes 
in  fee,  raise  a  cade  of  Election,  though  not  in  terms 
expressed,  by  implication  upon  the  general  doctrine  of 
the  Court.  That  however  is  the  utmost  he  could  do ; 
and,  where  a  case  of  election  is  raised,  it  does  not  give 
a  right  to  retain  the  thing  itself;  though  it  may  give  a 
right  to  compensation  out  of  something  else.  - 

• 

;    The  conclusion  is,  that  I  cannot  grant  an  Injunction : 
but  the  refusal  of  it  is  altogether  without  prejudice  to 
any  question  upon  the  case  of  Election ;  if  the  Plaintiff 
chooses  to  carry  on  the  suit  ( 42 ). 


1811; 


Dashwood 

v. 
Pbyton. 


Principle  of 
Election;  giv- 
ing a  right,  not 
to  the  thing 
itself,  but  to 
compensation  N 
out  of  some- 
thing else. 


(42)  With  reference  to  the 
question  of  implication  this 
is  termed  a  strong  case  by 
8ir  William  Grant,  Master 
of  the  Rolls,  1  Mer.  661,  2; 
Sand/erd  v.  JRaikes.     Upon 


the  general  doctrine  of  Elec- 
tion and  the  particular  ques- 
tion, whether  the  effect  is 
Compensation  or  Forfeiture, 
see  the  notes,  ante,  Vol.  I, 
523,  7. 


BAILEY  v.  WRIGHT. 


Rolls. 
1811. 

March  19th, 
2Ut. 
"RY  a  settlement,  'executed  on  the  marriage    of  the    Under  a  li- 

Plaintiff  Samuel  Bailey  and  Miriam  Orrell  in  1794,  mitation  in  a 
a  sum  of  700/.,  the  fortune  of  the  wife,  was  settled,  in  marriage  set- 
trust'  as  to  SO01  to  place  the  same  out  at  interest,  and  tlomont  of  *•"• 

wife's  proper- 

,  ty,  in  default 

of  her  appointment,  for  her  next  of  kin  or  personal  representative, 
the  husband  not  entitled. 
Vol.  XVIII.  D 
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to  pay  the  yearly  interest,  &&,  to  Afwiam  GrreU,  lb* 
wife,  for  her  separate  use  during  their  joint  Kree;  and 
m  case  she  should  survive,  to  pay  the  principal  to  her  t 
but  fai  case  she  should  happen  to  die  in  the  life  of  b«r 
husband,  then  to  pay  the  said  principal  sum  of  500*. 
according  to  her  appointment  by  any  writing  under  fee* 
hand  and  seal,  or  by  Will,  and,  in  defaub  of  such  ap- 
pointment, in  trust  for  the  next  of  kin  or  persona)  re- 
presentatives of  the  said  iMSrfam  OrreU;  and  upon  fhrther 
trust  to  place  out  at  interest  the  remaining-  000/.  to  the 
Plaintiff  during  his  life. upon  his  bend,  and  to  pay  the 
interest  thereof  to  him,  or  to  permit  hhn  to  retain  the 
same,  during  his  fife,  and  in  case  he  should  die  in  her 
life  to  pay  the  principal  to  her,  but,  if  he  should  survive, 
then  according  to  her  appointment,  &c,  and,  in  default 
of  appointment,  in  trust  for  the  next  of  kin  or  personal 
representative  of  the  said  Miriam  Orrett%  Nd  property 
of  the  husband  was  settled.  The  wife  being  dead  with- 
out issue  and  without  appointment,  the  bill  was  filed  by 
the  husband,  claiming  under  the  ultimate  limitation 
against  the  sister  of  his  wife. 


Mr.  Hall,  for  the  Plaintiff. 
.The  first  consideration  is,  whether  these  words  are  to 
be  taken  as  words  of  limitation,  making  the  party  take 
as  a  purchaser  against  the  course  of  succession,  pre- 
scribed, by  the  law;  or  in  the  construction  of  this  settle- 
ment they  mean  any  thing  more  than  the  death  of  the 
wife  intestate ;  pointing  out,  to  whom  the  property  should 
go  in  the  case  of  intestacy ;  as  the  words  "  next  heir*9 
4o  not  give  any  particular*  individual  a  title  to.  take  i£*l 
estate  as  a  purchaser ;  but  merely  denote  the  devolution 
by  course  of  law.  That  is  the  whole  effect  of  the 
words,  as  used  in  this  settlement.  The  apparent  ten- 
ancy of  some  modern  opinions  to  consider  husband  and 

wife 
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wife  a*  m  no  respect  of  kin,  or  related  to  each  ether, 
either  during  or  afte*  the  coverture,  cannot  prevail  against 
the  uniform  series  of  ancient  authorities:  Bracton(48), 
OlanviUe  (  44  ),  and  Littleton  (  45  ),  treating  them,  not 
merely  a*  in  the  nearest  degree  related,  but  as  forming  one 
persoft:  "  Unica  Persona,  caro  Una  $  Sanguis  Units" 
are  the  strong  terms,  by  which  their  connection  is  on  that 
foundation  described.     Lord  Macclesfield,  Lord-ffarcf- 
mieie,  Lord  Thttrlow,  and  the  Cotfrt  of  King's  Bench, 
have  expressly  stated  the  husband  to  be  next  of  kin  to 
Ins  wife;    By  the  Statute  of  Distribution  (46)  and  the 
Statute  of  Henry  VIII  (47  )  the  Wife,  being  distinguished 
from  the  next  of  kin,  shall  not  take  in  that  character : 
but  the  husband  has  been  held  within  the  Equity  of  thd 
Statute  of  Henry  VIII.  entitled  to  take  out  administra- 
tion to  her;  which  could  be  only  as  next  of  kin.    The; 
Statute  of  Distributions,  not  pointing  to  the  relation  of 
tasband    and  wife   upon    the    death    of  the  wife  in- 
testate, and  the  Statute  of  Frauds  (  48 ),  declaring,  that 
nothing  in  the  former  Act  shall  extend  to fSmes  covert, 
that  shall  die  intestate,  but  that  their  husbands  may  de- 
mand and  hare  administration  of  their  personal  estates, 
and  recover  and  enjoy  the  same  as  they  might  have  done 
before  the  said  Act,  have  no  effect  whatsoever.    Upon 
various  authorities  the  effect  of  the  relation  continues 
after  dissolution*  of  the  marriage :  the  husband  has  ad- 
ministration to  his  wife,    not  by  virtue  of  the  marital 
right,  but  as  next  of  kin :    The  King  v.  Dr.  Bettet- 

toorth: 


1911. 


Bailby 

v. 

Wbight. 


(43)  Bract.  Lib.  2.  c.  5. 
sec.  5.  fol.  12.  Lib.  5.  Tracts 
5.  c.  25.  sec.  10.  fol.  429. 

(44)  Glanv.  Lib.  14.  c.  3. 
fol.  115.  Mr.  Beameis  Trans- 
lation, 356. 


(45)  Sec.  201. 

(46)  Stat.  22  &  23  Ck.  II, 
c.  10. 

(47)  Stat  21  Hen.  VIII, 
c.  5. 

(48)  Stat.  20  Ch.  II,  c.  3. 


DS 
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worth  (40):  Cart  v,  Rees  mentioned  in  Squib -v.  Wir 
gan  (50) z  Elliot  v.  Cottier  (51);  and  Fettiplace  v. 
Gorges  ( 52);  where  Lord  27i«rfow  expresses  that  opi- 
nion in  terms.  In  Siderfin  (53)  the  reason  is  given:  no 
other  being  in  tequili  gradu.  In  Humphrey  \.  I}ul- 
len  (54>)  Lord  Hardwiche,  adopting  the  language  of  the 
Statute  ( 55 )  of  Edward  III.  says,  "  during  the  cover- 
ture* they  are  but  one  person :  but  when  the  coverture 
is  dissolved  by  the  death  of  the- wife,  the  husband  k 
certainly  the  next  friend  and  nearest  relation;  and 
has  a  right  to  administer  exclusive  of  all  other  per- 


€€ 


it 


€( 


a 


"  sons." 


;  The  judgment  of  Lord  Loughborough  in  the  case  of 
Watt  v.  Watt (56)  does  not  clash  with  these  authorities; 
the  words  "  of  her  own  family ,M  added  to  the  descrip- 
tion of  "  next  of  kin "  of  the  wife,  excluding  the  hus- 
band- In  Griffin  v.  Nanson  ( 57  )  Lord  Altanley  had  no 
conception;  that,  if  the  settlor  had  married,  his  widow 
would  not  have  been  entitled  under  the  description  of 
next  of  kin ;  though  the  cases  of  husband  and  wife  are 
very  different  with  regard  to  this  question.  In  the  late 
case,  Nichols  v.  Savage (58),  the  widow  was  held  not 
entitled  under  the  description  of  next  of  kin,  that  would 
have  been  entitled  to  the  personal  estate  under  the  Sta- 
tute, in  case  he  had  died  intestate:  a  decision,  not  to  be 
disputed :  the  widow  and  next  of  kin  being  by  the  Sta- 
tute put  in  opposition.  The  Lord  Chancellor  made  a 
.similar  decision  in  Garrick  v.  Lord  Camden  (59). 

At 


(49)  2 /Sb*.  1111. 
(60)  1P.HW.881. 

(51)  lVes.  15.   SAtk.  526. 
1  Wilt.  168. 

(52)  8  Pro.  C.  C.8.  Ante, 
VoLI,  46. 

(68)  Sid.  400. 

(54)  1  Atk.  458. 

(55)  Stat  81&fo.  III.  ell. 


(56)  Ante,  Vol.  Ill,  244; 
?ce  the  note,  247. 

(57)  Ante,  Vol.  IV,  344. 

(58)  At  the  Rolls,  5th 
March,  1810:  cited  from  a 
manuscript  note  of  Mr.  We.- 
thereU. 

(59)  Ante,  Vol.  XIV,  872. 
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-  At  least  the  Plaintiff  is  entitled  under  the  farther  de- 
scription "  personal  representative/9  The  right  of  the 
husband  to  succeed  to  the  property  of  his  wife  is,  as  the 
title  of  the  heir  at .  law,  considered  with  favor.  The 
effect  of  these  words  is  the  same  as  if  the  property  had 
been  directed  to  go  by  devolution  of  law. 


1811. 


Bailkt 

V. 

Wright. 


'     Mr.  Wetherett,  for  the  Defendants. 

This  is  decided  in  principle  by  the  last  case,  NichoU 
v.  Savage :  a  residuary  bequest  "  to  all  and  every  my 
"  next  of  kin  that  would  have  been  entitled  to  my  per- 
"  sonal  estate  under  the  Statute  made  for  distribution 
"  .of  intestate's  estates,  in  case  I  had  died  intestate :" 
it  was  clearly  decided,  that  the  widow  was  not  entitled 
to  a  share :  proving  with  the  Lord  Chancellors  judgment 
in  Garrick  v.  Lord  Camden  the  uniform  opinion  of  the 
Court;  and  removing  all  argument  upon  Dicta  to  be  found 

as  to  the    interpretation  of  the  words  "  next  of  kin.9* 

,»  ...•  •  » 

The  Lord  Chancellor  says  (60  ),  whatever  may  have  dropt 
from  Judges,  describing  the  husband  as  next  of  kin  of 
his|wife,  the  whole  course  of  modern  authority  is  against 
die  construction,  that  either  can  take  under  the  simple' 
description  of  next  of  kin  of  the  other;  clearly  advert* 
nig  to  the  case  of  The  King  v.  Bettesworih  (61 );  where 
those  words  are  used  inaccurately.  In  Davis  v.  Baily  ( 62 ) 
and  Worseley  v.  Johnson (6$)  Lord  Hardwicie  held  the 
widow  not  included  under  the  term  "relation;"  ob- 
serving, that  strictly. the  wife  is  no  relation  to  her  hus- 
band. Lord  Loughborough  decided  the  case  of  Wall  v. 
Watt (64? ),  not  on  the  peculiar  expression  of  the  settle- 
ment, but  on  the  broad  ground,  that  the  husband  is  not 
next  of  kin  of  his  wife.  The  course  of  the  modern  au- 
thorities 


(00)  Ante,  Vol.  XIV,  381, 
(€1)  2  Sir.  llll. 
(fOt)  1  Ves.  84. 


(63)  3  Atk.  758. 

(84)  Ante,  Vol.  HI,  244? 
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thorities  is  therefore  uniform;  that  the  Dicta,  describing 
husband  and  wife  as  next  of  kin  to  each  other,  are  io-> 
accurate  j  and  it  is  obvious,  that  between  them  relation 
cannot  subsist  in  the  sense  of  Sir  William  Blaektton** 
as  persons  de  eodem  Stipitc  dcscendentes. 

The  additional  description  in  this  settlement!  "  6r 
H  personal  representative w  though  not  in  law  precisely 
synonimous  with  "  next  of  kin",  must,  as  here  used,  re- 
ceive the  same  construction*  Who  may  be  entitled  to 
administration  is  an  accident,  that  cannot  be  regarded  in 
the  construction  of  an  instrument.  In  the  two  last  cases, 
Garrick  v.  Lord  Camden  •  and  Nichols  v.  Savage,  where 
there  was  the  same  conflict  between  the  different  parts 
of  the  sentence,  the  first  description  "  next  of  kin  "  was 
held  to  convey  the  real  meaning ;  and  no  effect  was  given 
to  the  addfed  words. 


Mr.  Hall,  in  Reply,  observed,  that  there  is  a  ma* 
terial  distinction  between  husband  and  wife,,  with  regard 
to  character  and  succession;  that  the  particular  terms 
of  the  settlement  in  Walt  v.  Watt  were  the  principal 
foundation  of  the  judgment;  and  that  ia  Nichols y.  Sar 
page  the  description  was  next  pf  kin,  that  would  have 
been  entitled  to  th$  personal  estate  under  the  Statute  of 
Distributions ;  under  which  the  widow  takes  in  her  pe- 
culiar character,  not  as  next  of  kin. 


March  2Ut. 


The  Master  of  the  Rolls. 
The  question  before  the  Court  is  not,  whether  the 
husband  can  in  any  case  or  for  any  purpose  be,  as  he 
has  sometimes  been  called,  the  next  of  kin  of  his  wife; 
but,  whether  according  to  the  true  construction  of  this 
settlement  it  was  intended,  that  the  husband  should  take 
under  that  denomination.  In  the  cases,  where  the  hus- 
band 
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band  has  beert  spoken  of  as  next  of  kin  of  bis  wife* 
lift  ortly  thing  in  question  wad  his  right  tQ  administer ; 
and  that  right  has  frequently  been  Called  hid  right  as 
ne*$  of  kin;  In.  thocfe  cases  there  was  no  occasion  to 
•ofasider,  whether  by  a  limitation  to  the  next  of  kin  of 
die  wife  lie  would  be  entitled  to  her  property  after  he* 
death,  In  the  case  of  Watt  v.  Watt (65)  that  precise 
question  came  before  Lord  Loughborough ;  and  he  did 
determine  it ;  for  thoiigh  in  some  elauses  of  the  settle- 
ment, not  in  all,  the  words  "  of  her  family  "  were  added 
to  the  description  "  next  of  kin"  yet  the  clear  opinion  of 
the  Lord  Chancellor  was,  that  he  did  not  at  all  answer 
the  description ;  and  the  present  Lord  Chancellor  in  the 
Case  of  Gmrrick  v.  Lord  Camden  declared  the  same  bf>i- 
nion;  though  it  was  not  the  point  immediately  befote 
him* 


1811; 


Bailbt 

WniGtit. 


In  this  case  it  is  impossible,  that  the  husband  could 
be  intended*  The  subject  of  the  settlement  was  the  wife's 
fortujie  of  700/.  The  only  benefit  he  was  to  take  was 
the  interest  for  his  life  in  200/,  parjt  of  that  fund;  and. 
she  was  to  have  the  interest  of  the  remainder  for  her 
separate  use :  if  she  survived, ' the  whole  was  to  be  hers  • 
if  he  mjivived,  it  was  to  go  according  to  her  appoint- 
ment; and,  in  default  of  appointment,  in  trust  to  her 
next  of  kin  or  personal  representative. 

It  seems  td  ine,  the  intention  was  evidently  to  exclude 
kirn*  Had  it  been  meant,  that  he  should  take  by  surviving 
her,  the  expression  was  quite  obvious*  that  in  that  event 
and  in  default  of  appointment  the  whole  qf  these  two 
sums  should  be  paid  to  the  said  Samuel  Bailey  for  his 
own  use.  Both  are  mentioned  by  their  names,  wherever 
they  are  spoken  of  in  this  settlement :   but  they  had  a 

view 


(65)  Ante,  Vol.  III.  244  ;  see  the  note  247. 
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view  to  uncertain  persons ;  who  could  be  designated  only 
by  some  general  description.  Indeed  it  seems  hardly 
conceivable,  that  in  a  marriage  settlement  a  limitation 
to  the  wife's  "  next  of  kin "  can  be  introduced,  except 
for  the  purpose  of  excluding  the  husband ;  and  if  the 
intention  was  to  exclude  him  by  the  first  words  "  next 
"of  kin,"  he  cannot  be  let  in  under  the  subsequent 
words  "personal  representative. n  Whatever  these  words 
might  mean,  .standing  by  themselves,  they  .cannot,  as 
here  used,  take  from  the  first  words  the  sense  they 
properly  bear,  and  were  in  this  case  obviously  intended 
to  bear. 


The  Bill  of  the  husband  must  therefore  be  dismissed 
with  costs  (66). 

.  ■  *  ■ 

(66)  Affirmed  by  Lord  Ekfon,  C.  upon  Appeal,  1  Swanst.  3$. 


1811. 

April  ZOth. 

May  13* A. 
Relief  against 
forfeiture  of 
a  lease  for 
breach  of  co- 
venant not  ex- 
tended beyond 
the  case  of 
payment  of 
money,  as  in 
the  instance  of 
rent,  to  the 
other   cove- 
nants; as  to 
repair. 


HILL  v.  BARCLAY. 

r¥1HIS  case  ( 67 ),  having  been  again  argued  upon  a 
Motion  to  dissolve  the  Injunction,  stood  for  judg- 
ment. 

Sir  Samuel  Romilly,  and  Mr.  Wingjield,  for  the  De- 
fendant: Sir  Arthur  Piggott,  Mr.  Richards,  and 
Mr.  Agar,  for  the  Plaintiff. 

The  Lord  Chancellor.. 
T*he  legal  effect  of  the  covenants  in  this  lease  is, 
that,  if  the  tenant  did  not  within  a  limited  time  after 
entry  lay  out  150/.  at  least,  or  did  not  keep  the  pre- 
mises in  repair,   or,  if  the  landlord  chose  to  dispense 

with 
(67)  Reported  ante,  Vol.  XVI,  402. 
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with  that  circumstance,  and  give  notice  to  the.  tenant  to  1811. 
put  them  in  complete  repair  within  three  months,  and  he  hTll 
did  not  so  repair,  the  landlord  has  by  the  express  con-  v. 

tract  a  right  to  enter,  and  determine  the  interest  of  the  Barclay. 
tenant.  The  effect  of  these  covenants  at  law  may  be 
put  another  way ;  that  this  was  to  be  a  lease,  until  the 
tenant  should  after- three  months  notice  fail  to  put  the 
premises  in  complete  repair. 
•  * 
The  Bill  suggests,  that  an  Equity  to  be  relieved  against 
the  forfeiture  at  Law  by  breach  of  the  covenant*  arises 
out  of  a  difference  in  the  Ecclesiastical  Court  upon 
Hill'*  Will  I  think,  as  Lord  Erskine  thought  i*  San- 
dors  r.  Pope  (6&),  that  the  circumstance  of  the  Will  of 
the  assigqee  of  the  lease  being  in  controversy  in  the 
Ecclesiastical  Court,  as  it  certainly  would  form  no  answer 
to  an  Ejectment,  so  of  itself  it  cannot  be  a  ground  for 
relief  in  Equity.  For  the  Plaintiff  it  has  been  insisted, 
that  the  notice  to  do  the  repairs  was  given  at  an  incon- 
venient season,  (in  September);  that  it  was  required  at 
a  time,  when  probably  the  repairs  could  not  on  account 
of  the  weather  be  completed;  and,  admitting,  that  no 
step  was  taken,  though  in  fact  there  was  nothing  to  pre* 
vent  the  repair  within  the  time,  it  is  contended,  that  their 
so  reasoning  upon  the  time  is  a  circumstance,  that  en- 
tides  them  to  relief  in  Equity;  that,  having  began  to 
repair  in  January,  after  the  ejectment  brought,  they 
were  proceeding;  and  the  house  would  have  been  put  in 
as  good  repair  as  if  the  notice  had  been  complied  with; 
and  upon  these  grounds  this  Court  relieves  against  an 
Ejectment.  The  Bill  contends  farther,  that  a  sum  of 
money  sufficient  to  put  the  premises  in  complete  repair, 
being*  laid  out  after  the  time  specified  in  the  covenant, 
they  will  be  .put  in  complete  repair;  and  therefore  this 

Court 

'• 

(68)  Aut$,  Vol,  XII,  282.    See  the  notes,  X,  70.    Ill, 
693. 
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ly**  resulting  from  that  act  of  the  tenant,  putting  them  in 

v.  such  complete  repair;  and  a  controversy  is  raised  by  (He 

Barclay,     affidavits  on  each  side  with  regard  to  this  point,  which 

I  find  it  extremely  difficult  to  understand,  whether  the 
premises  are  not  considerably  better  for  not  having 
repaired  until  after 'the  time>  than  if  the  repairs  had 
been  done  at  the  time  stipulated :  that  is,  whether  the 
effect  of  the  winter  being  past,  does  not  make  the  state 
of  repair  more  complete  and  desirable,  than  if  it* had 
been  done  in  the  preceding  September* 

Upon  these  grounds  the  Motion  was  made  for  ail  In- 
junction  to  restrain  the  Ejectmeht  j  against  which,  it  was 
admitted,  there  cbuld  be  no  defence  at  Law ;  and  -thg 
tenant  was  therefore  required  to  give  judgment,  subject 
to  sudh  terms  as  the  Court  should  think  reasonable*  Thti 
question  now  is,  whether  upon  such  circumstance*  as 
are  now  before  me,  the  principle  of  Equity  will  maintain 
tne  in  -holding,  that  a  landlord  shall  not  have  the  legal 
effect  of  his  covenant.  Very  modern  times  have  pro- 
duced two  cases,  perhaps  not  quite  so  contradictory  as 
they  appear  to  be ;  though  it  may  not  be  tery  easy  to  re- 
concile the  principles,  supposed  to  govern  them.  In 
Wadman  v.  Calcraft  ( 69)  the  Master  of  the  Rolls  lays 
down,  as  doctrine,  making  a  strong  impression  on  his 
mind,  that,  though  against  an  Ejectment  for  non-pay- 
ment of  rent  the  Court  would  relieve,  upon  a  principle 
long  acknowledged  in  this  Court,  but  utterly  without 
foundation,  it  would  not  relieve,  where  the  right-  of  the 
landlord  accrued,  not  by  nbn-payment  of  redt,  but  by 
non-performance  of  covenants,  which  might  be  compen- 
sated by  damages.  That  case  coming  afterwards  befort 
me,  my  mirtd  was  so  strongly  impressed  with*  the  dis- 
tinction 
• 

(69)  Ante,  Vol.  X,  67  ;  see  the  note,  70. 
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traction  between  this  sort  of  cotenafct  and  a  covenant 
for  nonpayment  of  a  sum  of  money,  or  rent*  that  I 
acted  upon  the  distinction ;  and  put  the  party  to  an 
immediate  inquiry,  to  ascertain,  whether  upon  the  non* 
performance  of  this  species  of  covenant  the  right  of 
entry  could  be  acted  upon  at  Law;  and,  as  it  appeared, 
that  the  ejectment  knight  be  maintained,  no  relief  was 
given. 


1811. 


HiLL 
Barcla*. 


The  decision  of  the  subsequent  .case  of  Sanders  v. 
Pope  (70)  does  not  seem  to  me  to  govern  this  case.  The 
tenant  there,  not  having  laid  out  the  sum  of  200/.  in 
repairs  within  the  period  expressed  by  the  covenant, 
offered  afterwards  to  lay  out  that  sum ;  and  it  does  not 
appear,  that  there  has  been  any  dealing  by  request  and 
refusal  between  the  lessor  and  lessee  in  the  period, 
during  which  by  the  express  covenant  the  money  ought 
to  have  been  applied.  The  Injunction,  which  had  been 
continued  by  an  Order  of  the  Master  of  the  Rolls,  im- 
plies a  declaration  of  his  opinion,  that  the  case  was  to 
be  regarded  as  a  case,  that  might  admit  relief.  Lord 
Erskine**  opinion  also  was,  that  the  covenant  specifying 
a  liquidated  sum  to  be  laid  out  within  a  given  time,  and 
as  the  landlord  could  not  be  injured  by  the  expenditure 
of  that  sum,  with  an  increase  after  the  time  had  expired, 
and  aB  the  costs,  relief  was  in  the  discretion  of  the 
Court, 


Xhe  original  eases  upon  this  subject  are  of  different 
sorts.  The  Court  has  very  long  held  in  a  great  variety* 
of  classes  of  cases,  that  in  the  instance  of  a  covenant  to 
pay  a  sum  of  money  the  Court  so  clearly  sees,  or  rather 
fancies,  the  amount  of  damage,  arising  from  non-pay- 
ment at'  the  time  stipulated,  that  it  takes  upon  itself  to 
act,  as  if  it  was  certain,    that  giving  the    money  five 

years 
(7ft)  Ante,  Vol.  XII,  282. 
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181 1;         years  afterwards  with  interest  it  gives  a  complete  com* 

.  iJJTl  pensation.    That  doctrine  has  been  recognized  without 

.'«.  anJr  doubt  upon  leases  with  reference  to  non-payment 

Barclay,     of  rent,   upon  conditions  precedent,  as  to  acts  to  be 

done,  payment  of  money  in  cases  of  specific  perform- 
ance, and  various  other  instances:  but  the  Court  baa 
certainly  affected  to  justify  that  right,  which  it  has  as- 
sumed, to  set  aside  the  legal  contracts  of  men,  dispensing 
with  the  actual  specific  performance,  upon  the  notion, 
that  it  places  them,  as  near  as  can'  be,  in  the'  same  situ- 
ation as  if  the  contract  had  been  with  the  utmost  pre- 
cision specifically  performed :  yet  the  result  of  experience 
is/  that,  where  a  man,  having  contracted  to  sell  his  estate, 
is  placed  in  this  situation,  that  he  cannot  know,  whether 
he  is  to  receive  the  price,  when  it  ought  to  be  paid,  the 
very  circumstance,  that  the  condition  is  not  performed 
at  the  time  stipulated,  may  prove  his  ruin,  riotwkhstand* 
ing  all  the  Court  can  offer  as  compensation. 

There  is  however  no  dotibt,  that  the  Court  has  always 

acted  upon  this  as  to  rent ;  and  there  is  also  legislative 

Stat  4  Qeo.  II,  authority  for  it  by  the  Statute  (71  ),  which  passed  in  1731, 

c.  2&p  regu-     regulating  the  powers  of  Courts  of  Equity  in  that  article, 

lating  the  re-  limiting  the  time,  within  which  the  lessee,  who  has  failed 
lief  of  a  tenant  ^  ^^  hig  ren^  may  file  a  Bm  to  have  ^  lea8e  ^ 

agains  a  or-  gtorfejj.  specifying  the  terms,  upon  which  the  relation, 
breach  of  co-'  tnough  according  to  the  contract  at  an  end,  shall  upon 
venant  by  non-  the  equitable  doctrine,  aided  by  legislative  provision, 
payment  of  continue  in  force  between  them.  If  it  was  understood  at 
rent*  that  time,  that  in  a  great  variety  of  other  cases  this  Court 

upon  its  equitable  doctrine  would  relieve  against  for* 
feiture,  among  othfer  instances  in  this  of  a  wilful  neglect 
to  repair,  if  it  was  then  the  acknowledged  doctrine  of 
this  Court,  that  the  lease,    forfeited   by  the  contract, 

might 

(71)  Stat.  4  Geo.  II,  e.  28,  s.  2,  3,  4. 
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Alight  be  set  up  again  by  the  tenant,  coming  at  any  time         181  1. 
with  an  offer  to  do  that,  which  he  had  wilfully  omitted  Hill 

at  the  time  he  had  stipulated,  it  is  much  to  be  lamented,  v. 

that  the  power  of  the  Legislature  was  not  interposed  in  a  Barclay. 
case,  [upon  which  its  interference  was  much  more  desir- 
able. Imperfect  and  unjust  as  the  operation  of  the  rule 
forgiving  relief  in  Equity  against  a  forfeiture  for  non- 
payment of  money  must  be  in  some  cases,  yet,  if  the 
rale  is  established,  that  payment  with  interest,  from  the 
time  is  a  compensation,  that  is  an  extremely  simple  rule 
far  administering  the  Equity :  but,  if  a  Court  of  Equity 
is  to  trupt  itself  in  all  cases  with  the  consideration  of 
such  a  question-  as  this,  whether  it  is  just,  .  that  a 
tenant  should  come  here  to  prolong  the  duration  of  a 
lease,  by  his  express  contract  determined,  if  the  pro- 
perty has  not  been  treated  in  a  husbahd-like  maimer,  -the 
Court  has  not  so  sure  a  guide  as  the  calculation  of  in- 
terest upon  a  sum  of  money ;  and,  considering  the  depo- 
sitions of  Surveyors  in  this  Court,  or  the  declaration  of 
one  of  these  Plaintiffs,  as  represented  by  the  answer,  that 
the  premises  are  in  such  circumstances,  that,  when  all  the  . 
repairs  are  made,  it  will  be  a  bad  business,  the  notion, 
that  the  Court  upon  such  evidence  can  be  sure,  that  it 
ghres  the  party  a  compensation  in  damages,  appears  ridi- 
culous.' 

I  notice  this  particularly  on  account  of  one  case  (73);    The  ground 
where  the  Lord  Chancellor   appears    to  go    a  length,  in  Hack  v.  Leo- 
to  which  no  Judge  should  follow  without  great  consider-  *arrf  ( 9  Mod. 
ation.    According  to  the  note,  which  is  but'  loose,  his       { tor  relief 
Lordship  seems  to  have  thought,  that  the  equitable  juris-    ? 
diction  might  be  applied  on  this,  ground ;    that  if  the  repa;r    ff  not 
repairs  of  the  premises,  under  a  covenant  always  to  be  8UCh  gg  to 
kept  good,  4re  done  at  the  close  of  the  term,  the  land-  make  repair 

lord  before  the  end 
of  the  term  im- 

(72)  Hack  v.  Leonard,  9  Mod.  91.  practicable, 

disapproved. 
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1811.         lord  would  have  hia  premises  m  excellent  condition  from 

J?£V         ^eir  not  being  done  sooner.    The  Court  k  surely  not 

v.  authorized  so  to  deal  with  contracts.    I  do  not  mean,  to 

Barclay,    apply  these  observations  to  cases  of  accident  and  tor* 

prise;  the  effect  of  the  weather  lor  instance^  in  this 
ease,  or  permissive  want  of  repair:  the  landlord  stand- 
ing by  and  looking  on.  A  particular  case  might  perhaps 
occur*  such  as  are  put  by  Lord  Ersiine  ki  Sander*  v. 
Pope,  in  which  it  would  be  demonstrable,  that  the  land* 
lord  would  sustain  no  injury  by  the  relief:  but  it  is 
taking  4  prodigious  liberty  with  a  contract,  by  which 
the  tenant  has  undertaken  forthwith  to  repair,  and  to 
keep  the  premises  in  repair  constantly;  in  order  that 
the  landlord  may  during  the  whole  currency  of  the  term 
have  the  property,  if  returned  upon  hia  hands,  in  ex- 
actly the  state  he  intended. 

If  this  doctrine  can  be  maintained  in  general  cases, 
what  is  to  be  said  of  the  case,  where  the  Court  admi- 
nistering this  species  of  equity,  the  tenant  has  become 
bankrupt  before  the  end  of  the  term,  the  assignees  refuse 
to  take  to  the  lease,  and  the  premises  are  thrown  back  to 
the  lessor  in  a  state  of  utter  non-repair?  Would  that  be 
any  thing  like  an  execution  of  the  contract  ?  So  in  the 
case  of  copyhold  estate,  where  there  is  a  forfeiture 
upon  waste.  The  distinctions,  that  have  been  taken, 
go,  not  only  to  the  question,  where  it  is  perfectly  clear, 
that  compensation  for  the  damage  can  be  made  .in  this 
respect,  that  the  landlord  can  be  placed  in  the  same 
situation  to  all  intents  and  purpose^,  but  also  to  another 
very  material  consideration;  whether  the  non-payment 
of  the  money,  or  the  waste,  was  wilfql,  or  not.  There 
may  be  cases,  where,  morally  speaking,  a  Court  of  Equity 
would  interpose  with  much  less  reluctance'  than  in  an- 
other sort  of  case ;  where,  for  instance  the  landlord 
offered  to   overlook  the    past  negligence  on   condition, 

that 
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that  the  repairs  should  be  done  within  three  months;  1811. 

if  the  tenant  still  refused,   upon  what  ground,   having       .  *£*" 
wiKilly  reftiied,  and  violated  all  his  covenants,  could  he  ». 

desire  a  Court  of  Equity  to  place  him  in  exactly  the  same     Barclay. 
situation  as  if  he  had  performed  them,  and  demand  a 
Decree,  giving  him  the  benefit  of  the  offer,  which  be 
bad  positively  refused  ? 


So,  with  regard  to  other  cases,  the  doctrine  I  have 
repeatedly  stated  is  all  wrong,  if  it  is  to  be  taken,  that 
relief  is  to  be  given .  in  case  of  a  wilful  breach  of  co- 
venant I  allude  to  cases,  where  I  have  intimated  my 
opinion,  that  a  tenant,  who  has  committed  waste,  treated  #  Tenan*t  hav- 

the  land  in  an  unhusband4ike  manner,  and  been  guilty  I0*  0^mmi 

r  breaches  of 

of  Tarioufl  breaches  of  covenant,   for  which  the  lessdr  C0V0Iiant  \.Y 

had  a  right  of  re-entry,  should  not  have  a  specific  per-  waste,  treating 

fannance  of  an  agreement  for  a  lease.     The  effect  of  the  land  in  an 

emitting  repairs  may  produce  as  much  mischief  to  the  unhusbandlike 

estate   as  waste ;  the  latter  is  as  capable  of  compensation  manner,  &c. 

at   the    former ;   and    there  is  rib  difference  between  not  •ntitW  to 

oevenants,  thus  resting  in  damages,  and  another,  against  ^  ^ 

die  breach  of  which  it  is  admitted  the  Court  will  npt  affreemeQt  for 

relieve,  a  covenant  not  to  assign  without  licence ;  upon  a  lease. 

which  it  is  clearly  settled,  that,  if  an  ejectment  is  brought    No  relief 

upon  a  right  of  re-entry 'reserved,  the  lessee  can  have  against  for- 

no  relief:  •  be  cannot  shew,  that  by  the  assignment  the  foitare  by 

lessor  sustains  no  damage  *  that  on  the  contrary  he,  the  breach  of  co~ 

lessee*  is  -a  beggar,  who  could  not  pay  the  rent,   and  .A,     A 

~*  8®  ,     .  ^     i  .     .  '       MMgn  without 

Ae  assignee  a  solvent  tenant;  that  the  lessor  is  there-  u^m^ 

fore  in  a  better  condition ;  having  two  persons  answer- 
able to  him  instead  of  one  tenant  under  the  circumstances 
1  have  mentioned.  The  answer  is,  that  the  Court 
cannot  estimate  the  damage :  the  fact,  as  it  is  alleged, 
may  be  true  at  this  moment  :  but  the  consideration, 
whether  the  lessor  is  to-  gain  or  lose  by  having  a  tenant 
put  upon  him,  must  run  through  the  whole  continuance 

of 
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Hill 

v. 

Barclay. 


of  the  lease :  it  is  sufficient,  that  the  lessor  insists  upon 
his  covenant ;  and  no  one  has  a  right  to  put  him  in  a 
different  situation.  The  distinction  has  been  taken,  that 
relief  may  be  had  against  the  breach  of  a  covenant 
to  pay  money  at  a  given  day ;  but,  not,  where  any  thing 
else  is  to  be  done.  So  the  case  of  forfeiture  of  a  copy- 
hold by  acts,  which  really  do  no  damage  to  the  lord, 
as  where  a  tenant  for  life  forfeits  his  estate,  stands  on 
the  same  ground.  In  all  these  cases  the  law  having 
ascertained  the  contract,  and  the  rights  of  the  contract* 
ing  parties,  a  Court  of  Equity  ought  not  to  interfere. 


With  regard  to  the  circumstance  of  this'  case  I  take 
the  lessor,  calling  for  the  repairs  to  be  done  within 
three  months,  to  have  dispensed  with  his  right  of  entry 
under  the  general  covenant:  but,  the  premises  being  at. 
that  period  in  a  state  of  gross  dilapidation,  the  lessor 
says,  he,  who  was  entitled  to  have  them  put  in  repair 
at  the  commencement  of  the  lease,  and  to  have  them 
kept  in  repair  to  thafrtime,  having  also,  as  being  entitled 
to  the  benefit  of  all  circumstances,  affecting  the  value  of 
the  lease  in  future  time,  the  right  to  require  the  re- 
pairs to  be  done  within  three  months,  did  make  that  re* 
quisition ;  expressly  signifying,  that,  if  they  were  not 
done  within  that  time,  he  would  avail  himself  of  his  legal 
right.  Not  one  step  was  taken  in  compliance  with 
that  requisition.  Am  I  then  to  speculate  under  such 
circumstances;  and  determine,  that  it  is  so  clear,  that 
the  repairs,  if  done  in  future,  will  be  equally,  or  more, 
beneficial,  that  all  the .  contract  between  them  should 
be  undone  ?  My  opinion  is,  that  this  is  more  than  ia 
authorized  by  any  decision ;  and  therefore  the  Injunction 
roust  be  dissolved. 
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PARR,   Ex  parte  (73);  .  1811. 

May  15M. 
YHIS  Petition  stated,  that  in  February,  1811,  a  Com-    Creditor's 

mission  of  Bankruptcy  issued  against  Leigh  and  ™8ht  »«*  bank* 
Armstrong,  of  Liverpool,  carrying  on   trade  under  the  n,Ptcv  i0V™ve 
firm  of  Leigh  and  Armstrong ;  and  that  they  were  in-  gej*    *    ..     , 
debted  to  the  petitioner  James  Parr  \  as  surviving  partner  lateral   securi- 
of  John  Parr,  deceased,  in  the  sum  of  12,2381.  14*.  2d.  ties  from  third 
for  principal  and  interest  on  fourteen  bills  of  exchange,  persons  to  the 
drawn  by  persons  at  Demarara*  under  the  firm  of  Bru-  extent  of  20* 
a*/,  Heyliger,  and  Co.,   in  favor  of  John  and  James  in  ^  Pound- 
Parr,  and  accepted  by  the  bankrupts ;  which  bills  were       , 
given  by  Heyliger,  and  Co.  to  John  and  James  Parr  for  t      ,v     gam 
monies  actually  received  by  Brumell  and  Co.  to  and  for  persons,   %s 
the  use  of  John  and  James  Parr  to   the,  full   amount,  constituting 
A  debt  of  4340/.  was  claimed  by  the  other  petitioners  distinct  firms : 

Shaw  and  Co.,  under  similar  circumstances.  proof  against 

the  acceptor 

The  Petition  then  stated,  that,  Leigh  and  Armstrong   .     .  " 

not  having  paid  the  bills,  Brumell  and  Heyliger,  being  Fa|ae  ^     ge- 
pressed  by  the  petitioners,  assigned  to  them  two  planta-  curity  from 
tioos  at  Essequibo  and  Berbice,  in  America,  in  mortgage,  the  drawer. 
for  the  purpose  of  securing  the  balance  due  upon  the    Separate  ere- 
bills,  by  indentures,  dated  the  1st  of  January,  1806;  and  ditors  not  CQ- 
it  was  expressly  covenanted,  agreed,  and  understood,  that  ,!  *      °    .    ° 
the  security,  thereby  given,  should  not  be  considered  as    ~ 
any  waiver  of  the  security,  which  the  petitioners  Parr  „n(|ora  j0jnt 
and  Shaw  respectively  should  have  against  the  acceptors  Commission, 
of  the  bills,  or  any  other  by  virtue  of  them,  except  Bru-  On  that  ground 

mell  *  new  choice 

(73)  1  Rose'*  Bankrupt  Cases,  76.  ,  directed; 

%  though  the 

Lord  Chancellor  would  not  interfere,  if  a  creditor  had  been  excluded 

* 

by  mistake,  not  for  the  purpose  of  preventing  his  voting. 

Vol.  XVIII.  E 


6G  CASES  IN  CHANCERY. 

1811.  rnell  and  Heyliger;  nor  against  them  farther  than  giving 

jiTT^  them  time  for  payment. 
Ex  parte. 


The  Petition  farther  stated,  that  the  Commissioners 
jected  the  proof  of  the  petitioners,  until  they  had  dis- 
posed of  the  mortgage;  or  until  it  should  have  been 
valued ;  holding,  that  they  could  only  prove  the  balances 
of  their  respective  debts,  after  deducting  the  price  or 
value  of  the  mortgage.  The  petitioners  stated  to  the 
Commissioners,   that,   if  allowed  to  prove,  they  should 

* 

vote  for  Thomas  Parr  to  be  the  assignee ;  who  was  pro- 
posed by  another  joint  creditor;  and  the  majority  in 
value  of  the  joint  creditors  present,  whose  debts  amounted 
to  10/.  voted  for  Thomas  Parr :  but  the  Commissioners 
declared,  that  he  was  not  elected  assignee;  and,  the  ma- 
jority in  value  of  the  separate  creditors  present,  whose 
debts  amounted  to  10/.,  having  voted  for  three  other 
persons,  and  the  amount  of  the  debts  of  those  separate 
creditors  exceeding  the  amount  of  the  joint  creditors, 
who  had  been  allowed  to  prove,  and  who  voted  for  Parr, 
the  other  three  persons  were  declared  the  assignees. 

The  Petition  prayed,  that  the  petitioners  may  be  ad- 
mitted creditors  under  the  Commission,  and  be  paid  di- 
vidends rateably  with  the  other  joint  creditors ;  and  that 
Thomas  Parr  may  be  declared  to  have  been  duly  elected 
sole  assignee ;  or,  that  a  new  choice  of  assignees  may 
be  had. 

An  affidavit,  made  by  the  bankrupts,  stated,  that  pre* 
viously  to  1799  they  carried  on  business  at  Liverpool  as 
merchants  Under  the  firm  of  Leigh  and  Co.,  and  under 
the  firm  of  Armstrong  and  Co*  at  Demarara,  and  in 
1799  they  took  into  partnership  with  them  at  Demarara 
Heyliger 9  and  soon  afterwards  Brumett.  The  deponents 
put  an  end  to  that  partnership  in  1801:  the  accounts 
were  never  finally  settled ;  and  a  considerable  balance  will 

be 
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be  due  upon  a  settlement  from  BrumeU  and  Heyliger.         1811 » 
The  Bills  in  the  petition  mentioned  arose  out  of  the  said        t***** 
partnership  transactions ;  and  were  drawn  and  accepted,       £g  parte. 
while  the  deponents  and  BrumeU  and  Heyliger  were  so 
in  partnership ;  and  the  mortgage  was  obtained  as  a  far* 
ther  security  for /the  bills. 


. .,  :? 


Mr.  Leach  and  Mr.  Agar,  in  support  of  the  Petition- 
Two  objections  are  made  by  this  petition :  first,  that 
tim  Commissioners  acted  erroneously  in  Te  fusing  the 
proof,  until  the  security  had  been  made  available :  se* 
cdndly,  that  under  a  joint  Commission  a  choice  of  as1 
signees  by  separate  creditors  cannot  be  supported.  The 
reason  for  refusing  the  proof  upon  these  Bills  was,  that 
the  petitioners  held  another  security  from  the  drawers. 
Upon  what*  principle  can  that  staiid  ?  It  would  be  correct, 
if  they  held  a  security  on  the  bankrupt's  estate ;  which 
is  primd  facie  a  satisfaction:  but  with  regard  to  distinct 
security  from  another  person,  the  creditor  has  a  right  to 
tail  himself  of  all  his  securities  (74).  The  acceptor,  if 
an  action  was  brought  against  him,  could  not  object, 
that  the  holder  had  other  security  from  the  drawer.  It 
is  true,  Leigh  and  Armstrong,  the  bankrupts,  were  part- 
ners in  the  house  at  Demarara ;  and  admitting  that  house 
to  have  been  debtor  to  the  house' in  London,  the  objection 
would  be,  that  the  creditor,  giving  time  to  the  principal, 
discharges  the  surety :  but  the  creditor  had  no  knowledge, 
that  the  acceptor  was,  not  the  principal  debtor,  but  in 
truth  a  sttrtty ;  having  accepted  without  Consideration.    ■ 

With  regard  to  the  choice  of  assignees,  admitting  the 
fde  of  convenience,  that  your  Lordship  will  not  inter- 
fere, unless  some  creditor  has  been  excluded  for  the 
very  purpose  of  obtaining  that  choice,   this   case  haa 

sufficient 
-  (74)  •  Em  parte  Bhahawh  contract  was  immediately  be± 
ante,  Vol.  VI,  449,000.  A  tweep  the  creditor  and  the 
distinction  was  taken  by  the  surety :  Ex  parte  Reader, 
Vice  Chancellor,    where  the      Buck,  881. 

£« 
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1811:         sufficient  grounds  for  setting  aside  the  -choice.     If  the 

J^^  choice   of  assignees   is  with  the  joint  creditors,  Thomas 

JZx  parte*       Parr  was  duly  chosen :  only  one  joint  creditor  voting 

against  him.  The  question  therefore  is,  whether  the  se- 
parate creditors  had  any  right  to  vote ;  depending,  not 
on  usage,  but  positive  law.  .  They  are  not  creditors 
within  the  sense  of  the  Act  of  Patliament  ( 75 ) ;  which 
directs  the  choice  of  assignees  to  be  by  those  creditors, 
who  could  prove  under  the  Act  The  separate  creditors, 
are  not  entitled  to  prove  by  the  authority  of  the  Act ;  but 
are  admitted  to  prove  their  debts  under  the  General 
Order  ( 76  ) ;  that  they  may  have  the  separate  property 
administered  for  their  benefit.  The  effect  of  such  an 
arrangement,  whether  by  a  general  or  special  order  is  the 
same.  They  are  admitted,  not  under,  the  statute,  but  by 
the  special  equitable  jurisdiction  of  the  Lord  Chancellor v 
by  analogy  to  the  case  of  joint  creditors  applying  to 
prove  under  a  separate  Commission ;  which,  for  the  pur- 
pose of  voting  in  the  choice  of  assignees,  or  receiving 
dividends,  is  constantly  refused,  unless  in  the  excepted 
cases;  as,  where  the  separate  creditors  are  paid  20*.  in 
the  pound  ( 77 ). 

Sir  Samuel  Romilly  and  Mr.  Bell,  for  the  As- 
signees. * 
,  These  petitioners  holding  bills,  drawn  by  the  house  at 
Demarara  upon,  and  accepted,  by  the  house  at  Liver- 
pool, the  members  of  which  house  also  were  partners  in 
the  house  at  Demarara,  cannot  be  admitted  to  prover 
until  they  have  made  available  another  security,  which 
they  hold. 

The 

(75)  Stat.  5  Geo.  II.  e.  SO.  tastet,  Vol.  XVII,  247.     fir. 

f.  26.  parte  Taitt,  XVI,  193.     Ex 

(70)   General  Order,    8th  parte  Ackerman,  XIV,  604; 

March,  1794.    4  Bro.  C.  C.  see  the  note,  III,  243,  Ex 

548.  parte  Elton. 

(77)  Auto,  Ex  parte  JDe- 
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The  rule  as  to  the  choice  of  assignees  is,  that  your  1811. 

Lordship  will  not  interfere  merely  on  the  ground,  tiiat  p^'*' 
some  creditor  has  voted,  who  strictly  had  not  a  right  to  2&  parte. 
vote :  but  something  more  must  be  shewn;  as  in  a  late 
instance,  that  a  creditor  was  prevented  frpm  proving  for 
the  mere  purpose  of  preventing  his  voting  in  the  choice 
of  assignees ;  and  was  permitted  to  prove  after  the  as- 
signees were  chosen  ( 78 ).  The  practice  is  to  permit  the 
separate  creditors  to  vote;  and  it  would  be  most  unjust, 
that  an  arrangement  for  the  purpose  of  general  conve- 
nience, and  to  prevent  expence,  should  affect  the  rights 
of  any  class  of  creditors* 

_____  » 

The  Lord  Chancellor. 

As  to  the  right  of  the  petitioners  to  prove  without 
bringing   to  market  their  security,    if  it  stood  simply  . 
upon  this  state  of  circumstances,  a  house  in  Demarara 
drawing  upon  another  house  in  London,  and  that  house 
accepting,   and  the  drawers,    having,  when  they  drew, 
given  another  security,  the  acceptor  is  liable primd  facie; 
and,   unless  he  had  been   discharged  by  some  dealing, 
the  circumstance  of  a  security  taken  will  not  authorize 
the  Commissioners  to.  refuse  the  proof.     It  is  said  how- 
ever, that  the  house  at  Liverpool  was  partner  with  the 
other   house  :    but  it.  has  been  established  above  thirty 
years,  that  the  same  persons  may  be  both  drawers  and 
acceptors,  as  constituting  different  firms.    The  petitioners 
have    therefore    a   right    to    prove    without    deducting 
the  value  of  the  security ;  and  the  question  between  the 
two    houses  will    arise   after    the  proof  of  the  whole 
debt;    and  will  affect  the*  dealing  with    this  property, 
after    they  have   paid  20*.  in  the  pound,    and  not  be- 
fore (79). 

The 

(78)  Ex  parte  De  Taslet,  (70)  Aotc,  Vol.  VIII,  54G, 

XVe$,  if  Bea,  280.  Ex  parte  Bonbonus. 
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1811.  The  rule  is  correctly  stated  at  the  Bar,  that  it  is  not 

p*^^'         the    habit    to    interfere^  with  the  choice  of  assignees 

Ex  parte*       merely  on  account  of   a  mistake  of  the  Commissioners* 

excluding  one  creditor;  if  it  occurred  in  the  fair  exercise 

of  their  discretion :  but  this  is  not  a  case  of  that  sort: 

the  objection  being,  that  this  is  a  choice  of  assignees  by 

persons,  who  had  no  right  whatsoever  to  choose?  them* 

In  the  case  of  a  separate  Commission  it  has  been  fre* 

queiftly  determined,  that  though  an  arrangement  will  be 

Joint  creditors  made  here  for  the  joint  creditors,  they  dannot  vote  in  the 

cannot  vote  in  choice  of  assignees;  which  before  Lord  Thurlow  went 

the  choice  of  this  \m^\h  that  tfce  creditor,  who  took  out  the  Commisr 

«  "    sion,  if  there  was  no  other  separate  creditor,  might  choose 

Commission       himself;  and  in  one  instance  Lord  Thurlovo  appointed,  at 

even  if  there    ^e  expence  of  the  joint  estate  persons  to  deal  with  that 

is  only  one  se-  estate  adverse  to  the  separate  creditors  f  as  a  sort  of 

parate  credi-    trustees ;  refusing  to  make  them  assignees.   The  converse 

tor:  but  an  ar-  0f  that  rule  must  be  equally  true;  that,  separate  creditors 

rangement  will  ^am^t  TDte  in   the  choice  of  assignees  under  a  joint 

su  -  •  s.  _i-  Commission:  the  choice  being  with  those  creditors,  who 
the  joint  credi-        .  s  : 

tors  by  order.   £°  ln*   not     ^  particular  order  made  here,  but  by 

their  right  under  the  Act  of  Parliament ;  and  those  cre- 
ditors, who  now  go  in  under  that  General  Order,  made 

assignees  is      ,     T  • 

with  the  ere-  ^  ^ord  Rosstyn*  before  could  not  have  gone  in  without 
ditors,  entided  a  Pai>ticular  Order  under  the  Lord  Chancellor'*  general 
to  prove  under  jurisdiction  to  dispose  of  the  bankrupt's  property ;  and 
the  act  of  Par-  generally,  before  they  could  obtain  that  Order  by  appli- 

liament;  ex-     cation  here,  the  assignees  were  chosen* 

eluding  pcr- 

son8,who  could  " 

ted  without  an  Tlle  °rder  Glared  the  petitioners  entitled  to  prove 
order;  as  se-  ******  ^el>t  wit^out  deducting  the  value  of  the  security 
parate  credi-  *fey  held  5  and  directed,  that  another  meeting  should  be 
tors  under  a  held  for  the  choice  of  assignees  ( 80 ). 
joint  Commis- 
sion; ndw  ad-  (80)  Soe  Esp****  Longman,  the  next  case.  Ex  parte  Jep- 
mjkted  under    **»  P°8t>  Vol.  XIX,  224.  ' 

the  General  Order  (  8th  March,  1794  ). 
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LONGMAN,  Ex  parte.  Wll, 

JTNDER  a  separate  Commission  of  Bankruptcy  this    Joint  credi-- 

petition  was  presented  by  joint  creditors  of  the  tors. not enti- 

fcankrnpt  and  his  partner,  John  Drake  >  who  was  in  Por-  ****  to  yoto  ■*; 

tugal;  stating,  that  by  an  Order,  reciting,  that  the  as-  theci|oice  of 

eigneea   under  the  separate  Commission  had  possessed  ~*^w         " 
^^         .       *  •  der  a  separate 

joint  property,  it  was  ordered,  that  the  petitioners  aAd  the  Commission  • 

other  joint  creditors -should  be  admitted  to  prove  under  ^  qI^iqq  \}e^ 

the  separate  Commission*     The  petition  prayed,  that  the  ing  in  the  cre- 

assignees  may  be  removed ;  and  that  a  meeting  may  be  ditors,  who 

directed  for  the  choice  of  new  assignees.  went  **  by 

their  right  un- 

Sir  Samuel  Romitty  and  Sir.  CuUen9  in  support  of  p    .. 

the  Petition.  not  under  an 

Under  the  circumstances  a  new  choice  was  ordered :  Order, 
but  (he  joint  creditors  were  not  permitted  to  vote  in  the 
choice. 

The  Lord  Chancellor  said,  he  thought  the  practice 

of  letting  joint  creditors  vote  in  the  choice  of  assignees 

under  a  separate  Commission  wrong :  he  did  not  conceive 

Lord  Rosslyn's  General  Order  was  by  any  means  intended    General  Or* 

to  alter  the  rights  of  joint  and  separate  creditors  with  re-  ^er  "*  Bank- 

gard  to  each  other;  and  the  choice  of  assignees  was  to  raPteJ  ( 8t™ 

be  by  the  creditors,  who  before  went  in  by  their  right      *r.  '    ,  ; . 

under  the  Act  of  Parliament,  not  under  the  effect  of  a  t0  ajter  t^e 

particular  Order  made  here(  81 ).  rights  of  joint 

and'  separate 
(81)   Ex   parte  Parr,  the      ante,  Vol.  Ill,  243,  Ex  parte  CTe^\Um  ^xX\\ 

•receding  case.  Sec  the  note,      Elton.  regard  to  each 

other. 
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1811.  SAXTON  v.  DAVIS  (82). 

May  9th. 
Bill  by  a  bank-  rpHE  Bill,  filed  by  Daniel  Saxton  and- Robert  Jones, 
rupt,  and  the  stated,  that  the  Plaintiff  Jonts,  a  carpenter  and 

j      .  builder  at  Bristol,  was  in  1793  possessed  of  considerable 

Act  of  which  property ;  and,  having  engaged  to  assist  persons,  to  whom 
he  afterwards  he  had  made  building  leases,  In  1792  he  employed  the 
took  the  bene-  Defendant  Henry  Davis,  as  his  attorney,  and  to  act  ge- 
fit  against  re-  nerally  as  his  agent ;  who  undertook  to  procure  him  mor 
presentatives  ney .  ^a^  various  transactions  accordingly  passed  between 
ottne  ecease  tnem.'anj  jj,  tne  result  the  property,  receiyed  by  Davis, 
,  ®        '  far  exceeds,  what  was  justly  due  to  him;  and  upon  a  fair 

account  of  his  accoun*  a  considerable  ium  is    due  from    him  to   the 
estate  and  va-    Plaintiff, 
rious  transac- 
tions before  The  Bil£  farther  represented,  that,  the  Plaintiff  Jones 
and  since  the    havinjftleposited  all  his  title-deeds  with  Davis,  and  plac- 
bankruptcy :      jng  fa  most  unbounded  confidence  in  him,  he  obtained 

.     .     ,  the  absolute  controul  of  all  the  Plaintiffs  affairs;   and 

the  bankrupt- 
cy being  a        stated  various   transactions,    mortgages  and  sales,  frau- 

party,  and  cdl-  dulent  conveyances  to  himself  under  pretence  of  mort- 
luskm  with  gage,  refusing  to  let  Jones  read  the  deeds,  before  he 
persons  ac-  executed,  securities  obtained  by  threats,  without  con- 
countable  to  sideration,  &c.  that  by  these  transactions  Jones  became 
tbe  estate         embarrassed ;  and  on  the  22d  of  March,  1793,  was  ar* 

arge  rested,  and  committed  to  prison  for  want  of  bail ;  where 

against  only  • 

some  of  the     ^e  ^row^ed  unt"  November,  1795:  but  on  the  17th  of 

represeuta-        April,  1793,  a  Commission  of  Bankruptcy  issued  against 

tives  of  the  him; 

assignees. 

Demurrer  al-  (82)  l  Rose's  Bankrupt  Cases,  19. 

lowed,  gene- 
rally for  want  of  Equity,  and  as  relief  might  be  had  by  petition  in 
bankruptcy;  and  ore  tenus,  the  suit  being  multifarious;  as  uniting 
parties,  though  in  some  respect  connected,  having  distinct  interests. 
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him  ;  under  which  he  was  declared  a  bankrupt.  Davis 
himself  sued  out  and  prosecuted  that  Commission ;  and 
had  the  sole  and  exclusive  management  and  direction 
of  it ;  and  he  caused  Richard  George  and  Richard 
Format*,  his  particular  friends,  •  to  be  chosen  assig- 
nees. Farman  died;  having  accounted  with  George 
for  his  acts  as  assignee.  George'  afterwards  died  ; 
having  appointed  the  Defendant  Bence  one  of  his  exe- 
cutors :  after  the  death  of  Farman  no  other  assignee 
was  appointed  for  a  considerable  time:  but  some  time 
afterwards  the  Defendant  Henry  Pater  was  by  the  in- 
stigation and  influence  of  Davis  chosen  assignee :  but 
ho  regular  assignment  has  been  made  to  him ;  and  he 
was  only  chosen  as  a  colour,  and  to  countenance  th* 
bankruptcy. 


toll. 


Saxton 

V. 

Davis. 


The  Bill  farther  stated,  that  Jones,  having  been  thus 
defrauded  by  Davis  of  the  whole  of  his  property,  and 
having  been  in  confinement  nearly  three  years  took 
the  benefit  of  the  Insolvent  Act,  34th  and  35th  Geo.  Ill; 
under  which  his  estate  and  effects  were  conveyed  and 
assigned  to  the  Defendant  John  Long  in  trust  for  him- 
self and  all  the  other  creditors  of  Jones ;  and  that  Long, 
instead  of  bringing  Davis  to  account,  abetted  him,  and 
was  an  active  party  in  many  of  his  acts ;  and  in  con- 
sequence Long  was  by  an  order  of  the  Court  of  King's 
Bench  removed  from  being  the  assignee  under  the  In- 
solvent Act ;  and  the  Plaintiff  Saxton  was  appointed 
assignee  in  his  room ;  and  is  now  the  assignee  under  the 
Insolvent  Act ;  that  no  part  of  the  estate  of  Jones  was 
fairly  sold  under  the*  Commission  of  Bankruptcy:  but 
Davis  has  possessed  himself  of  the  whole  under  some 
pretended  right  or  assumed  trust;  and  has  never  ac- 
counted. 


The  Bill,  then  stating  applications  by  the  Plaintiffs  to 
Davis,  to  account,  and  restore  the  property,  to  Bence,  the 
surviving  executor  of  George,  to  account  for  George'* 

acts, 
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1811. 


Saxton 

DAVIS, 


4Cts,  receipts,  &c.  under  the  Commission,  and  assign  ta 
$axton,  applications  to  Long,  for  the  same  purpose,  and 
to  JPpter  to  assign  to  Saxton  all  right  and  interest  under 
tfcq  Commission,  charged  qll  the  allegations  before  stated, 
and  particularly  that  Dqvis  has  in  some  manner  satisfied  all 
or  the  most  part  of  Jones's  creditors,  and  obtained  from 
them  discharges  for  their  respective  claims :  but  he  did 
not  pay  to  them  the  whole  amount  of  their  respective 
demands,  but  some  small  sum  i?  lieu  thereof:  and  there 
has  never  been  any  dividend  declared  under  the  Com* 
mission ;  that  at  the  death  of  George  he  was  indebted 
to  Jones 's  estate  on  account  of  his  assigneeshipfj  and 
Benee4  refuses  to  account  to  Saxton ;  that  Long,  while  he 
if  a*  assignee  under  the  Insolvent  Act,  possessed  divers 
parts  of  the  estate :  and  has  never  accounted  for  the 
same ;  and  he  also  conveyed  and  assigned  to  or  in  trust 
for  %Davis  divers  parts  of  Jones* a  real  and  leasehold 
property  and  effects  without  any  valuable  considera- 
tion, and  at  the  instigation  and  under  the  directions  of 
Davis;  and  the  Defendants  Ashton  and  Evans  were 
stated  to  claim  some  interest  as  trustees  upder  Jones  % 
marriage  settlement.  , 

The  Bill  prayed,  that  Davis  may  account  for  his  re- 
ceipts and  payments,  and  pay  to  Saxton  what  shall  be 
found  due ;  and  that  he  may  account  for  the  real  and 
leasehold  estates  and  other  property,  &c. ;  that  his  pur- 
chases may  be  declared  fraudulent,  and  be  set  aside 
against  the  Plaintiffs  and  the  creditors ;  that  he  may  be 
declared  a  trustee  for  the  Plaintiff  as  to  all  mortgages 
and  incumbrances  paid  off,  bought  up,  or  otherwise  dis- 
charged, &c.}  and  accounts  were  prayed  against  Bence 
of  George's  receipts  and  payments,  and  of  his  personal 
estate,  if  necessary ;  and  against  Long  and  Pater,  re* 
spectively ;  and  that  they  may  respectively  pay  and  assign 
to  the  Plaintiff  Saston. 

To 


CASES  IN  CHANCERY.- 

To  this  Bill  a  joint  demurrer  was.  put  in  by  the  De- 
fendants Davis,  Jience,  Pater,  and  Evans,  on  v  two. 
grounds :  first,  that  the  Plaintiffs  have  not  by  their 
Bill  made  such  a  case  as  entitles  them  to  discovery  and) 
relief;  secondly,  that  it  appears  by  tfie  Plaintiffs  owi\ 
•hewing,  that,  if  entitled,  they  might  have  full  and  com~, 
pkte  relief  linger  the  jurisdiction  of  {he  Lord  Gkancqttor 
in  the  bankruptcy. 

Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the 
Demurrer. 

•  * 

The  first  question  is,  whether  a  bankrupt  can  file  a 
Bill  against  the  assignees  under  the  Commission,  merely 
alleging  misconduct  by  them ;  particularly  a  Bill  of  thif 
description ;  the  office  copy  of  which  must  be  very  ex? 
pensive;  eighteen,  years  after  the,  bankruptcy,  producing 
no  effects :  the  Bill  stating,  that  no  dividend  was  ever 
made.  If  proceedings  so  vexatious  are  added  to  the 
difficulties,  incident  to  the  office  of  assignee,  who  can  be 
expected  to  undertake  it  ?  Upon  the  statement  of  the 
BiD  neither  Plaintiff  has  any  interest  whatever.  All  th^ 
interest  of  a  bankrupt  in  his  property  is  devested,  and 
vests  in  his  assignees  so  completely,  that,  while  uncertU 
Seated,  he  cannot  maintain  an  action  for  any  property \ 
ijor,  having  obtained  his  certificate,  for  any  thing,  that 
belonged  to  him  before  bis  bankruptcy. 
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This  is  established  by  several  decisions ;  particularly  \x\ 
Beafield  v.  Solomons  ( 84) ;  different  only  as  it  was  under 
circumstances  much  more  favorable  to  the  bankrupt :  yet 
fiie  Demurrer  to  his  Bill  by  the  mortgagees  was  allowed. 
On  similar  grounds  the  assignees  may  demur ;  and  also, 
ts  the  bankrupt  may  havq  complete  relief  by  petition  in 
♦the  bankruptcy*  be  ought  not  take  the  more  dilatory  and 
expensive  proceeding  by  Bill ;  admitting,  that  in  many 

case* 


1811. 
Saxton 

•  V. 

Davis, 


[•76] 


(84)  Ante,  Vol.  I Xj>  77, 
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1811. 


Saxton 

V. 

Davis. 


cases  a  bill  may  be  the  more  proper  course  on  account 
of  the  appeal :  but,  if  no  peculiar  circumstances  cull  for 
it,  and  complete  relief  may  be  had  by  petition,  the 
bankrupt  has  no  qption.  In  Clarke  v.  Capron  ( 85  )  Lord 
Rosslyn  decided  expressly  on  that  ground.  The  mis- 
chievous consequences  of  such  a  Bill  are  pointed  out  by 
Lord  Alvanley  in  Spragg  v.  Binlces  (86).  It  is  now 
clearly  establshed,  that  a  creditor  unless  he  shews  collu- 
sion with  the  executor,  cannot  maintain  a  suit  against  a 
debtor  to  the  estate :  Elmslie  v.  Macaulay  (87  ).  Utter' 
son  v.  Mair  (  88  ).  Troughton  v.  Binlces  (  89).  This 
Bill  is  filed  against  a  person,  who  can  be  reached  only 
through  the  assignee,  the  responsible  officer  of  the  Great 
Seal ;  and  there  is  no  specific  charge  of  collusion,  re- 
quiring the  interposition  of  this  Court,  instead  of  the 
summary  proceeding,  prescribed  by  the  Legislature :  a 
remedy,  which  cannot  be  had  in  the  case  of  the  exe- 
cutor. 


These  are  the  grounds  of  the  Demurrer  upon  the  Re- 
cord; but  there  are  others,  which  may  be  alleged  ore  tenus. 
The  Bill  is  multifarious ;  calling  for  an  account  against 
the  assignee,  under  the  Act  of  Insolvency,  and  under  the 
previous  Commission  of  Bankruptcy,  having  no  connec- 
tion. The  suggestion  of  collusion  between  Davis  and 
Long,  the  assignee  under  the  Insolvent  Act,  the  transac- 
tions being  perfectly  distinct,  and  relating  to  different 
subjects,  affords  no  reason  for  involving  them  in  the  same 
Bill.  It  is  not  suggested,  that  the  other  parties  had 
any. concern  with  Long's  conduct.     Another  objection  is, 

that 


(85)  Ante,  Vol.  II,  666. 
(80)  Ante,  Vol.  V,  583 ; 
see  the  note,  587. 

(87)  3  Bro.  C.  C.  624. 

(88)  Ante,  Vol.    II,     95. 
4  Bro.  C.  C.  270,      See  the 


references  in  the  notes,  II,  96. 
VI,  749,  to  AUayer  v.  Row- 
ley. Burroughs  v.  Elton f  XI» 
29. 

(89)  Ante,  Vol.  VI,  573. 
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that  this  Bill,    seeking    an  account  of  the  affairs  of  a  LRU. 

bankrupt,  does  not  bring  before  the  Court  any  assignee :  Saxton 
alleging  merely  the  nomination  of  Pater;  but  expressly  v. 

Stating,  that  no  assignment  was  executed.  Davis. 

• 

.  Mr.  Leach  and  Mr.  P&  acock,  for  the  Plaintiffs. 
The  allegation  of  this  Bill  is,  that  the  assignees  not 
only  did  not  call  Davis  to  account  for  his  transactions, 
but  permitted  him  to  have  the  whole  management  of  the 
bankruptcy;  and  that  by  collusion  with  them  he  ob- 
tained the  whole  of  the  property.  The  objection  is 
taken,  that  all  the  objects  of  this  Bill  may  be  obtained 
by  a  petition  in  the  bankruptcy ;  but  can  the  jurisdiction 
of  this  Court,  upon  equitable  grounds,  be  so  disposed 
of?  In  general  experience  the  habit  is  to  direct  a  BUI 
,  to  be  filed,  if  the  subject,  though  otherwise  proper  for 
a  .petition,  is  so  important  and  complicated,  that  it  is 
fit  that  it  should  be  submitted  to  a  jurisdiction,  liable 
to  Appeal. 

This  Bill  represents,  and  distinctly  charges,  collusion 
of  the  assignees  with  Davis ;  a  series  of  conduct,  tending 
to  abet  and  aid  him  in  fraudulently  acquiring  and  retain- 
ing the  property ;  of  which  their  duty  required  them ' 
to  compel  an  account.  Without  collusion  he  could  not 
have  obtained  it ;  and  the  necessary  inference  is,  that 
all  this  arose  from  the  permission  and  negligence  of 
those,  who  ought  to  have  managed  the  sales  and  dis- 
posed of  the  property  to  the  greatest  advantage.  In  a 
case  of  this  description,  a  Bill  is  obviously  much  more 
effectual  than  a  Petition,  by  the  discovery,  which  the 
assignees  will  be  compelled  to  make;  and  on  that  ac- 
count the  Court  in  the  exercise  of  its  discretion  would, 
have  directed  a  Bill  to  be  filed.  Ex  parte  Barfit  (90), 
and  Bromley  v.  Goodere  (91),  support  the  jurisdiction 
by  Bill..   .  . 

The 

(90)  Ante,  Vol.  XII,  15.  (01)  1  Atk.  75. 
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The  case  of  Benfield  v.  Solomons  was  the  common 
case  of  a  Bill  by  a  bankrupt  against  a  debtor  to  the 
estate;  which  can  only  be  sustained  by  collusion  with 
the  executors,  clearly  '  made  out.  In  Clark  v.  Car 
pron(92)  the  subject  was  immediately  under  the  ad- 
ministration in  bankruptcy.  The  question,  brought  for- 
ward by  this  Bill,  is,  whether  a  Cestui  que  Trust,  though 
a  bankrttptf  has  not  an  interest,  that  will  entitle  him  to 
(equitable  relief  against  the  trustee.  There  is  an  express 
averment  of  a  surplus;  which  the'  Bill  in  Benfield  r* 
Solomons  had  riot  * 


«   4 


With  regard  to  the  objection,  that  the  Bill  is  multifa- 
rious, it  is  only  necessary  to  make  out,  as  to  those  parties, 
io  whom  that  objection  is  applied,  that  with  reference 
io  some  of  the  demands  there  is  a  necessary  connection 
Between  them :  that  is  not  required  in  all ;  and,  the  parol 
demurrer  being  as  entire  as  that  upon  the  record,  if 
there  is  any  demand  against  both  Defendants,  that  will 
support  the  Bill  against  this  objection*  It  is  therefore 
only  necessary  to  shew,  that  some  account  is  sought, 
in  which  there  is  a  common  interest  between  the  De- 
fendants. 


"  Sit  Samuel  Romitty,  in  Reply. 

If  this  Bill  can  be  maintained,  the  whole  administra- 
tion of  bankruptcy  will  be  transferred  to  the  Court  of 
Chancery ;  and  assignees  will  be  in  the  situation  of  trus- 
tees in  a  deed  of  trust  for  creditors;  against  whom  a  Bill 
toay  be  filed  by  any  creditor  on  behalf  of  himself  and 
air  the  others.  There  is  no  instance  of  such  a  BiD, 
either  by  a  creditor  on  behalf  of  himself  and  all  the 
others,  o*  by  a  bankrupt,  suggesting  a  surplus.  The 
allegation  of  this  Bill  is  not  that  all  the  creditors  have 
been  actually  paid,  but  that  Davis  became  the  pur- 
chaser of  several  debts,  and  property,  as  suggested,  but 

not 
(W)  Ante,  Vol.  II,  006. 
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hot  proved,  for  the  benefit  of  the  bankrupt.  In  Ex 
parte  Bar/it  (98)  there  was  an  agreement  among  the 
creditors,  that  the  Commission  should  not  proceed  far* 
ther ;  that  the  bankrupt's  brother  should  purchase  the 
whole  property;  the  assignees  conveying  to  him,  under- 
taking to  pay  all  the  debts.  That  was  a  clear  case  for 
specific  performance  by  decree,  not  for  administration  in 
bankruptcy.  The  case  of  Clark  ▼.  Capron  ( 94 )  is  cer- 
tainly a  questionable  decision ;  arid  the  distinction  taken 
does  not  appear  solid.  That  hbwever  w*b  the  cade  of* 
Isngte  demand.  Benfitld  ▼.  Solomons  cannot  be  distin- 
guished. T*he  collusion  charged  was  with  the  former 
assignees,  hot  with  Pater  \  to  the  i}se  of  whose  namfc 
in  setting  aside  these  transactions  thete  could  'be  lit* 
objection. 


1811. 


iN 


The  objection  to  a  bill,  as  multifarious,  would  b£  at 
an  end,  if  the  answer  could  be  admitted,  that,  aO  the 
{mrties  being  concerned  in  one  transaction,  all  but  that 
may  be  left  out  of  consideration :  but  it  has  T>een  detefc- 
inined  in  Ward  t.  The  Dnke  of  Northumberland (95  J; 
where  the  Defendants,  the  Dnke  and  1uoy<L  Beverley , 
being  cleanly  concerned  in  one  account,  but  not  in  other 
transactions,  the  demurrer  was  allowed. 


Saxtom 

v. 
Davis* 


■»»  ■••» 


Tie  Lard  Chancellor. 
'  This  demurrer  upon  the  objection  to  the  bill,  as' being 
multifarious,  must  be  allowed  clearly.  The  bill  with  re^ 
gard  to  that  is  filed  under  these  circumstances.  Jones 
h  stated  to  hate  become,  by  the  procurement  and  mis- 
conduct of  Davis,  a  bankrupt  in  1798 ;  upon  which  bank- 
ruptcy it  Commission  issued,  trhich  is  now  in  full  force* 
In  1795  Jones  took  the  benefit  of  an  Act  for  the  relief 
of  Insolvent  Debtors ;  (tie  consequence  of  which  is,  that 

(93)  Ante,  Vol.  XII,  Id.  (95)  In  the  Court  of  Sif 

(94)  Ante,  Vol  II,  006.         eheqner. 
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assignees  under  the  Commission  whatever  surplus  might 
v  remain  after  paying  the  creditors,  who  proved  under  the 

Davis.        Commission  20*.  in  the  pound  and  interest.    The  two 
assignees  Under  the  Commission  are  dead ;  and  the  repre- 
sentatives of  one  are  not  before  the  Court :  those  of  the 
other  are ;  but  not  for  the  purpose  of  making  them  an- 
swerable for  misconduct :  if  they  were,  and  that  miscon- 
duct was  common  to  both  assignees,  the  Bill  would  want 
parties:   but  taking   the  prayer  and  charges  together, 
Prayer  mate-   the  Biff  is  not  framed  With  that  view.    The  prayer,  which 
rial  in  constru-  jg   material    in    construing    charges    not    direct,  as  to 
tag  charges       George,  one  of  the  assignees  under  the  Commission,  is 
Irec  merely  for  an  account  of  what  he  actually  received ;  and 

then  the  Bill,  having  charged  collusion  by  Long,  the 
assignee  under  the  Insolvent  Act,  with  Davis,  prays  an 
account  of  all  Long's  dealings ;  clearly,  though  it  seeks 
an  account  against  the  personal  representatives  of  George, 
not  charging  him  with  any  connection  with  Long.  Seek- 
ing  to  enforce  different  demands  against  persons,  liable 
respectively,  but  not  as  connected  with  each  other,  it  is 
clearly  multifarious ;  and  the  Plaintiff  cannot  bring  into 
the  spine  record  the  representatives  of  George  .and  Long 
but  by  a  case,  differently  stated  from  that  upon  this 
record.  If  they  could  take  advantage  of  this  objection 
by  demurrer,  Davis  may  take  advantage  of  it  equally; 
as  another  suit  might  be  instituted  against  him  to- 
morrow. 

I  should  be.  sorry,  however,  to  decide  the  case  upon 
that  point ;  as  the  other  ground  of  demurrer  is  much 
more  important*  The  bankruptcy  occurring  in  1793, 
the  subsequent  proceeding  under  the  Act  of  Insolvency 
makes  no  difference,  at  least  in  this  respect ;  as  it  is 
quite  settled,  that  the  assignee  under  that  act  may  apply 
here  by  petition  under  the  bankruptcy ;  and  so  may  the 
bankrupt:  notwithstanding  the  objection,    taken  to  his 

want 
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want  of  an  interest*  entitling  him  to  sue  before  ccrtifi-  1811. 

cate,  it  is  within  the  jurisdiction  in  bankruptcy  to  hear  gAXTON 

the  bankrupt  with  regard  to  that,  which  is  acknowledged  r. 

as  an  interest,  his  right  to  the  surplus,  if  there  shall  be  Davis. 

any  (96).    As  to  that,  the  assignee  under  the  Insolvent  Bankrupt's 

Act  stands  in  the  place  of  this  bankrupt  _.      .      J!_«. 

r.  r  turn  in  respect 

of  bis  interest 
Jfl  my  view  of  this  bill  it  does  not  charge  any  such  jn  the  surplus, 
collusion,  as  against  the  assignees  under  the  Commission, 
who  are  dead,  as  would  according  to  a  class  of  cases, 
with  which  we  are  familiar,  maintain  a  bill  by  a  creditor 
against  both  the  executor  and  a  debtor  to  the  estate  upon 
that  species  of  combination. .  There  is  no  charge  against 
the  representatives  of  George,   the  surviving  assignee: 
but  the  bill  -simply  prays  an  account  against  him ;  and  as 
to  the  subsequent  choice  of  Pater,   it  is  expressly  air 
leged,  that  he  has  never  accepted  that  trust    Under  the 
bankruptcy  therefore,  taking  the  creditors  to  be  paid,  or 
not,  there  is  no  one  representing  the  estate  as  an  as- 
signee:  but  there  is  not  enough  upon  this  record  to 
support  the  conclusion,  that  All  the  creditors  are  paid : 
consequently,  taking  all  the  charges  to  be  true  as  against 
Davis;  and  distinguishing  them,  as  they  affect  his  act! 
before  and  after  the  bankruptcy,  (and  as  to  the  latter 
there  is  no  doubt,  that  I  might  relieve  upon  petition ), 
I  am  confident  in  these  circumstances,  that  thfe  assignee 
or  any  creditor,  might  petition  with  regard  to  all  acts 
once  .the  Commission  issued;  though  it  is  difficult  to 
maintain,  that  he  might  hot  proceed  by  bill  with  regard 
to  acts,    done  before-  the   Commission,    unless  he  had 
proved  a  debt  under  it ;  and  refused  to  give  it  up.     . 

• 
*        • 

•  »  _  ■ 

No  difficulty  then  striding  in  the  way  of  a  proper 

assignee,   the  denfurrer  is  to  be  considered  thus :    1st. 

Can  oi\e  creditor  file  such  a   bill  as  this,   which  musta 

operate  as  an  injunction  against  all  proceeding  by  peti- 

Ci  tion, 

(96)  Twogood  r.  Swanston,  ante,  Vol.  VI,  485. 

Vol.  XVIII.  F 
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tldn,  without  more  charge,  affecting  the  existing  assig- 
nee, if  there  was  one ;  'or,  as  the  case  stands  upon  the 
record,  without  an  assignee.  If  such  a  bill  can  be 
filed,  I  must  consider  what  the  Court  is  to  do  with 
regard  to  the  demand  under  the  bankruptcy,  as  well  as 
under  the  Insolvent  Act.  I  am  not  authorized  to  say, 
that,  though  there  is  now  no'  assignee,  there  will  be 
none ;  and  I  must  take  into  consideration,  that,  if.  an 
assignee  should  be  chosen,  he, .  or  any  creditor,  may 
petition  in  the  bankruptcy.  The  jurisdiction  in  bank- 
ruptcy being  final,  it  might  perhaps  be  proper  to  direct 
a  bill  to  be  filed  for  the.  information  of  the  Lord  Chan* 
cellar,  sitting  in  bankruptcy ;  just  as  the  Court  directs 
an  action,  or  a  case  to  a  Court  of  Law ;  but,  if  I  should 
make  an  Order  upon  petition  in  bankruptcy,  *  pronouncing 
upon  the  situation  of  Datis,  ahd  his  conduct  either 
before  or  since  the  Commission,  that  Order  must  either 
be  conclusive  and-  make  an  end  of  the  suit,  or  it  is -a 
nullity,  that  cannot  be  acted  upon ;  and,  if  one  creditor 
may  file  such  a  bill,  every  creditor  may;  and  the  bank* 
rapt  himself.  In  the  case  of  Bromley  v.  Goodere  (.97  ) 
Lord  Hatdmeke  had  great  difficulty.  Unless  the  tight 
to  interest  could  be  rfcised  upon  an  equity,  which  she  saw 
in  that  case,  it  is  extremely  difficult  to  perceive,  what 
jurisdiction  the  Lord  Chancellor  had  in  bankruptcy  to 
order  the  interest  to  be  paid,  attending  to  the  words  of 
the  Statute. .  At  all  events  the  bill  must  be  by  a  creditor 
on  behalf  of  himself  and  all  the  others.  If,  however,  as 
has  been  contended  for  the  Plaintiffs,  a  bill  being  filed, 
the  Court  will  make  a  Decree,  as  it  would  have  directed 
a  Bill,  yet  it  is  clear,  that  much  must  be  done  under  the 
bankruptcy,  before  any  Decree  could  possibly  be  made, 
that  would  do  justice  between^  the  two  estates,  under  a 
Commission  of  Bankruptcy,    and  under    the  Insolvent 

■     Act; 


(07)  1  Atk.  76.    See  I'  Vet.  $•  Bea.  345,  Ex  parte  Koch. 
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Act ;  and  upon  the  circumstances,  stated  by  this  record, 
which  for  this  purpose  I  must  take  to  be  tmie,  I  cannot 
conceive  any  difficulty  in  bringing  the  case  on  by  petition 
so  that  relief  may  be  given;  and  I  am  apprehensive  of 
makipg  a  precedent,  an  instance  of  which  the  Bar 
cannot  furnish. 


>8U. 


Saxton 

V. 

I>*visf . 


The  Demurrer  was  allowed. 


GOOOIER  v.  A8HTON. 


THHE  Bill   prayed    a    foreclosure   against   an 
.    mortgagor. 


infant 


Mr.  Hall,  for  the  Plaintiff  proposed,  instead  of  the* 
usual  decree,  to  take  a  decree  for  a  sale,,  as  more  ad- 
vantageous to  the  infant;  which  was. therefore  held  to  be 
the  proper  course  in  Booth  v.  Rich  ( 98 ),  the  only  in- 
stance certainly  of  such  ft  decree ;  and  though  a  decree 
for  sale  would,  as  is  observed  in  that  case,  bind  the 
infant,  who  would  have  a  day  to  shew  cause  against  a 
decree  for  foreclosure,  that  would,  only  enable  him  to 
shew  error  in  the  decree.  The  rule  ip  Ireland  to  direct 
a. sale  in  aU  cases  instead  of  a  foreclosure  does  not  pre- 
vail here. 

•     ■ 

Mr.  Wether  ell,  for  the  Defendant,  said,  a  sale  would 
,  certainly 


Rolls. 

1811. 

May  3 Iff. 

Decree  of 
Foreclosure 
against  an  in- 
fant, with  a  day 
to  shew  cause. 

(This  bat 
been  altered 
since  in  JfJwi- 
dejf  v.  Afomdey, 
iVes.fyBea. 
223 ;  directing, 
in  case  the 
mortgagees 
consent  to  a 
sale,  an  In- 
quiry f  whether 
it  will  be  for 
the  infant's 
benefit.) 


(98).lF*ro.2§5. 
F2 
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certainly  be  most  beneficial  to  him;  as  the  estate  might 
be  mortgaged  for  less  than  the  value ;  and  suggested  the 
propriety  of  a  reference  ( 99 )  to  the  Master,  whether  it 
would  be  for  the  infant's  advantage  to  accept  the  Plain- 
tiff's proposal.'  •  • 

■  * 

The  Master  of  the  Rolls  said,  the  modern  practice 
was  to  foreclose  infants ;  and  he  would  not  niake  the 
precedent,  if  no  instance  could  be  found,  in  which  the 
case  cited  was  followed. 


•   The  usual  Decree  was  made,  for  a  foreclosure  with  a 
day  to  shew  cause. 


(99)  This  course  has  been 
since  adopted  by  the  Lord 
Chancellor ;  who  declared, 
that  he  would  make  a  pre- 


cedent, if  the^e  was  not  one. 
Mondey  v.  Mondey,  1  Vet.  $* 
Bea.  223. 


PULVERTOFT  v.  PULVERTOFT. 


iftil. 

June  $ntk9 
28M,  29fA. 

Voluntary  set-  THHE  Bill,    filed  by  Sarah  Pulvertqft,   by  her  next 
dement  void  friend,   stated  her  marriage  with  James  Richards 

iHw<he?tL  Pukertoft'm  1806;  and  that  by  indentures  of  lease  and 

release,  dated  the  14th  and  15th  of  January,  1807,  he 
conveyed  freehold '  estates,  to  the  use  of  himself  for  life, 
without  impeachment  of  waste  :  with  remainder  t6  trustees 
to  preserve  contingent  remainders  ;    and   remainders   to 

his 
notice,  though 

a  fair  provision  for  a  wife  and  children,  an  Injunction,  restraining  the 

husband  from  selling,  was  refused :  but  a  Demurrer  by  the  husband 

over-ruled,  as  covering  too  much :  the  Plaintiff  being  entitled  until 

a  sale  to  an  executipn  of  the  trust. 


27  Eliz.  c.  4. 
against  a  sub- 
^qaent  par- 
chaser  for  va- 
luable  const- 
deration  with 


PULVBBTOFT 

V.'. 
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wife  for  life,  and  for  the  benefit  of  their  children/         1311.; 
and,  for  default  of  issue,  to  himself  and  his  heirs ;  and 
by  other  indentures,  dated  the  13th  and  14th  of  August, 
,1.807,  the  settled  estates  with  others  were  conveyed  to  P.ULvfittTorr. 
Thomas  Pulvertoft  and  his  heirs ;  to  secure  the  sum  of 
8002.,  advanced  by  him  by  way  of  biortgage ;   and,  sub- 
ject thereto,  for  the  separate  use  of  Sarah  .Pulvertoft ; 
with  remainder  to  the  use  of  James  Richards  Pulver- 
toft for  life ;  remainder  to  trustees  to  preserve  contin- 
gent remainders ;  -  and,  as  to  the  estates  in  the  former 
settlement,  after  the  decease  of  the  survivor  and  in  the, 
event  of  no  children  to  the  right  heirs  of  the  survivor;* 
and  as  to  the  other  estates,  to  the  children  of  James, 
Richards  Pulvertoft  in  tail,  with  remainder,  subject  to  * 
his  appointment  by  Will,  to  the  right  heirs  of  the- sur- 
vivor of  him  and  his  wife.    In  June,  1808,  another  set-; 
dement  was  executed ;   by  which  the  limitations  to 'the, 
wife  and  children  were  not  varied*  ■  •  •> 

* 

The  Bill 'farther  stated,  that  the  mortgage  was  after--, 
wards  paid  to.  Thomas  Pulvertoft  ;  and  he  and  the  other 
trustees  being  desirous  to  be  discharged  from  the  trust*,, 
another  settlement  Was  executed  in  June,  1810;  convey- 
ing the  estates  to  other  trustees,  upon  the  same  trusts 
for  the  sole  and  separate*  use  of  Sarah  Pulvertoft,  and 
after  her  decease  upon  such  .uses  and  trusts  for  the  be- 
nefit of  James  Richards  Pulvertoft  and  Sarah  Pulvertoft, 
'  and  their,  issue,  if  any,  and  the  survivor  pf  him  and  her, 
his  or  her  heirs,  &c.  as  were  declared  by  the  former  . 
settlements. 

The  Bill,  charging,  that  as  against  James  Richard* 
Pulvertoft  the    settlement  was  good,  that    he  was  not 
indebted  at  the    time  of  the  execution  of  the  deeds 
respectively,  find  that  he  was  $hout  to,  sell  the  e^tatev 
prayed,  that  the  trusts  of  the  several  indentures  of  1807, 

1808, 
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1011.  1808,  and  lfclO,  maybe  established,  and  carried  into  exe- 

_      v*v*^  ctttion,  &c. ;  that  the  Defendant  James  Richdrds  Pulver- 

v,  toft  may  be  restrained  from  selling,  charging  or  incum- 

PoLTBUtVoFT.  beting,'  the  estates,  and  that  a  receiver  may  be  appointed. 

An  Injunction  having  been  obtained,  a  Motion  was  made 
to  dissolve  it. 

Mr.  Leach  and  Mr.  Wakefield,  in  support  of  the 
Motion  io  dissolve  the  Injunction. 
The  case  of  Evelyn  v.  Templar  (  100)  is  a  decision  ac- 
cording to  the  rule  of  Equity,  and  the  principle,  from 
which  it  springs ;  that  a  Conveyance,  taken  against  can- 
science,  with  notice  of  the  defect,  must  be  held  subject 
'  to  the  same  conscientious  claim.  When  therefore  it  ia 
decided,  that  a  purchaser  is  not  affected  by  notice  of 
claims  under  a  voluntary  settlement,  as  it  is  not  against 
conscience  for  the  purchaser  to  take,  it  cannot  be  against 
conscience  for  'the  vendor  to  sell.  The  effect  ot  that 
case  is,  that  a  voluntary  conveyance  has  no  value  in 
contemplation  of  Equity ;  and  Parry  v.  Cartoarden  ( 1  ) 
is  another  case,  leading  to  the  same  conclusion.  The 
cdhsequence  is,  that  a  Court  of  Equity  will  not  interpose 
for  the  protection  of  any  interest  under  a  voluntary  set- 
tlement, to  execute  articles,  or  give  any  aid  to  persona 
claiming  under  a  voluntary  settlement,  so  as  to  jfreVefel 
a  sale  by  the  author  of  it. 

Sir  Samuel  Romilly  and   Mr.  Haslewood,   for  the 

;  Plaintiff. 

A  Court  of  Equity  will  prevent  a  man,  having  made 

such  a  voluntary  settlement  upon  his  wife  and  children, 

from  disappointing  it*    In  the  cases  cited  an  actual  sale 

[  *87  J         +had  taken  place;  and  the  contest  was  between  an  actual 

purchaser  and  those,  who  elaimed  under  the  voluntary 
conveyance :  but  the  question  here  is,  ivhether  this  Court 

will 
(100)  2  Bro.  C.  C.  148.  (1)  2  Dick.  644. 
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wiH  give  to  a  person,  who  has  now  no  Equity,  an  Equity         181 1. 
against  the-wife  and  .children ;  whether  the  husband  and    j*v1^?rowv 
father  shall  lje  enabled  .to  create  such  an  interest  in  some  „. 

person  Jbr  the  mere  purpose  of  disappointing  thA.  settle-  Pui|VBRTorr. 
memt.  The  objection,  that,  if  the  purchase  is  not  Against 
conscience,  the*  sale  cannot  be  unconscientious,  is  an- 
swersd  by  the  Act  of  Parliament  (2)  positively. declaring 
a  voluntary  conveyance  void  against  a  purcliaser;  not 
therefore  involving  any  question  of  conscience.  .  Hare  is 
mo  person,  who  has  a  right  to  call*  for  the  benefit  of  that 
Statute.  It  is  surely  a  most  unconscientious  act  in  a 
nan,  having  settled  an  estate  upon  bis  wife  and  children, 
to  sell,  and  take  the  money  himself ;  though  it  may  not 
be  unconscientious  to  propose  tp  purchase,  if  a  good 
title  can  be  mfule. 

There  are  many  instances  of  a  good  consideration 
supported  and  aided  in  Equity.  Fillers  v.  Beaumont  ( 8). 
Brookbunk  v.  Broohbanlc  ( 4  ).  The  tendency  of  the  mo- 
dern eases  i&  that  the  decisions  upira  this  Statute  have 
gone  sufficiently  far ;  and  their  defect  in  defeating  such 
settlements  is  not  to  be  extended :  Doe,  on  the  Demise 
ef  Watson  v.  Routledge  (5).  Roe,  on  the  Demise  of 
Hamerton  v.  Mitton  (6).  The  right  to  dower,  or  a 
jointure  given  up,  has  been  held  a  valuable  interest,  pre- 
venting  the  effect  of  thf?  Statute ;  and  the  Court  does 
not  enter  into  the  quantum  of  the  consideration :  Scott 
v.  Bell  (7  ).  Lavender  v.  Blackstone  ( 8 ).  InEUis  v. 
♦  Eitis(9),  uxdr Roberts  v.  Roberts  (  10 )  the  husband  was  [  *88  } 
restrained  from  assigning  the  wife's  property,  thereby  de- 
feating 

(t)  Stat  tl  EUz.  e.4.  Vol.  II,  410,  in  Middtelpn  v. 

(3>  I  Vem.  100.  Lord  Kekyon. 

{4)\  Eq.Ca.Ab.\m.  (7)2Ziw.70. 

(5)  Cowp.  705.  (8)  2  Lev.  146. 

(tf)  2  Wits.  356.    8ea  ante,         (0)  1  Sup.  Vin.  475. 

(10)  1  6V  Vi**  476. 
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1811.  feating  her  right  to  a  settlement  •  A  contract  would  be 

_     Wv*'  enforced  in  favor  t>f  a  wife  and  children:  but  the  juris- 

PULVKRTOFT 

v  diction  becomes  nugatory,  if  the  husband  by  creating  an 

Polvertqft.  interest  In  a  third  person  can  defeat  his  own  act.    Ad-' 

mitting,  that. the  right  of  a  third  person,  claiming  either 
by  conveyance  or  contract  the  benefit  of  this  Statute, 
would  prevail,  the  question  is,  whether  a  Court  of  Equity, 
will  permit  the  husband  to  create  such  an  interest,  which  * 
does  not  yet  exist,  and  thus  defeat  the  act  *  by  which  he 
had  discharged  the  moral  obligation  to  provide  for  .his 
family.  The  consequence  of  dissolving  the  Injunction -in 
this,  stage  of  the  cause  must  be  a  decision  against  the 
relief  under  this  settlement  without  a  possibility  of  ap- 
peal :  a  consideration,  which  will  induce  the  Court  to 
/  admit  a  short  delay  by  continuing  the  Injunction  lintil 

the  hearing. 

Mr.  Leach,  in  Reply. 
The  observations,  upon  these  Statutes,*  and  the  dis- 
tinctions with  reference  to  the'  nature  of  the  settlement, 
as  merely  voluntary,  upon  good  consideration,  or  fraudu- 
lent, and  the  object,  as  aflpcting  creditors,  or  purchasers, 
have  been  made  in  all  times';  and  are  to  be  found  in  many 
cases*,  which  are  collected,  and  fully  considered  in  Doe; 
on  the  Demise  of  Otley  v.  Manning  (11)"  but  the  eon-. 

*  strUction 

■  •       ■    .  ■        • 

•  •  • 

(11)  9  East,  69.     Hill  v.  it  has  been  extended    to   a 

The    Bishop   of    Exeter,    2  purchaser    with    notice: 'a1 

Taunt.  69.   The  Courts,  con-  conclusion,  that  seems  equal- 

ceiving    the  weight    of   au-  \y  inconsistent  with  the  let- 

thority    to   be    in    favor  of  ter  and  spirit  of  the  Act,  and 

the   conclusion,   that  a  set-  with  reason.    Perhaps,  as  a 

tlement,     merely  voluntary,  general  presumption   in  fa- 

without     actual     fraud,     is  vor  of  a  purchaser  without 

void     against    a    purchaser,  notice,  the  inference    of    a 

have  expressed   regret,  that  fraudulent  purpose  of  sub- 
sequent 
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struction  upon  the  latter  Statute,  which  must  be  the  same'         1811. 
at  Law  and  in  Equity,  is  now  settled;  that  all  conveys  pULVBRTOFT. 
aaces  merely  voluntary  are  void  against  a  subsequent  pur-;  v. 

chaser  for  valuable  consideration.  Upon  that  well  esta-  Pulvertqft. 
blished  rule  your  Lordship  will  not  again  throw  a  doubt 
by  sustaining  this  injunction ;  attending  to  Lord  Thutloufs 
observation  ih  Evelyn  v.  Templar  (12),  that  so  many  titles . 
stand  upon  this  rule,  that  it  cannot  be  shaken.  That 
case  was  decided  upon  a  principle  conclusive  as  to  this: 
die: purchaser  having  notice  of  the  claim;  who,  if  the 
vendor  has  no  right  to  sell  on  account  of  that  claim,  - 
must  be  equally  affected ;  as  he  can  never  take  advantage 
of  a  fraud,  to  which  he  is  a  party.  The  plain  conse- 
quence" of  this  settled  rule  of  construction  is,  that  not- 
withstanding a  voluntary  conveyance  the  grantor  has  a 
right  to  sell  the  estate,  as  if. -he  had  expressly  reserved 
that  right  All  the  authorities  may  be  reconciled  upon 
that  principle ;  and  there  is  no  other  way  of  reconciling 
them.    Every  person  must  be  taken  to  know,  that  by 

law 


Sequent  4ale  may  not  be  un- 
reasonable, open  however  to 
the  effect  of  time  and  other 
circumstances;  and  may  be 
'sufficient  to  meet  the  observ- 
ation upon  the  penal  clause, 
and  the  exception  of  convey- 
ances for  good  consideration 
and  bond  fide;  if  upon  the 
context  that  is  to  be  constru- 
ed  other  than  valuable:  see 
3  Co.  83.  Cro.  Eliz.  446: 
but  an  attempt  to  defeat  a 
fair  family  settlement  is  a 
fraud,  of  another  descrip- 
tion, and  upon  other  parties, 


than  those  the  Statute  points 
at ;  and  a  purchaser  with  no- 
tice, joining  in  such  a  desigo, 
pan  hardly  be  represented  as 
the  person,  free  from  impu- 
tation, "for  the  intent  and 
"  of  purpose  to  defraud  and 
"  deceive  "  wjiom  the  Act  was 
done.  See  the  case,  put  by 
Anderson,  Ch.  J.  3  Co.  83, 
Twyne's  Case,  Cro.  Eliz.  445. 
This  Statute  does  not  apply 
to  personal  property,  Jones 
v.  Crouchcr,  1  Sim.  Sf  Stu, 
315, 
(12)  2  JBro.  C.  C.  146. 
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181ft         law  he  has  that  power;. and  therefore  it  is  unnecessary 

1»it  ****t  *t   *°  reserve  **•     ^e  Cli8e  °'  Parr9  v«  Cariuarde*  { 13)' 
Vv  leads  to  the  same  conclusion ;  that  the  grantor  in  a  con- 

PtJLVERTorr.  veyance  merely  voluntary,  has  still  a  right  to  sell ;  and 

a  purchaser  by  articles  under  such  circumstances  that  a 
Court  of  Equity  will  give  them  effect  is  equally  a  pur- 
chaser in  Equity,  as  he  would  have  been  by  conveyance 
at  law.  The  case  of  HolJ 'or d  v.  Holford  {  14)  confirms 
that  proposition,  that  a  Court  of  Equity  will  entertain  a 
suit  for  the  performance  of  a  contract  by  articles  against' 
claims  under  a  voluntary  conveyance :  an  issue  being  di- 
rected, to  determine,  whether  the  Defendant  was  a  per- 
son claitning  under  a  conveyance  fraudulent  according 
to  the  construction  of  the  Statute,  the  conclusion  is, 
that,  if  he  proved  to  be  so,  the  contract  would  be  exe- 
cuted against  him:  but  it  was  not  executed,  as  the 
JFury  found,  that  the  conveyance  was  not  void  under 
the  Statute.  The  cases  upon  the'  wife's  property  and 
her  right  in  Equity  to  a  settlement  have  no  application 
to  this  subject  *       * 

The  Lord  Chancellor. 

The  object  of  that  inquiry  in  Holford  v.  Holford  was 

to  ascertain,  whether  the  brother  of  the  father  was  un- 

Limitation  to    dcr  the  first  settlement  a  mere  volunteer ;  as,  where  the 

brothers  or       limitation    extend  to    brothers,   or  other  relations,    all 

.Al_.   A,  within  the  consideration,  those  are  not  cases  of  voluntary 

within  the  con-        .  .  * 

.•deration  of  a  ■**"*»*• 

settlement,  and  , 

therefore  not  It  is  too  late  to  dispute,  that,  if  a  settlement,  though 
voluntary.  for'good  consideration,  is  voluntary,  as  between  the  per- 
sons, claiming  Under  it,  and  a  purchaser,  though  with 
notice,  the  purchaser  will  hold  the  Estate.  It  is  true 
the  construction,  put  upon  both  these  Statutes*  is  sin- 
gular ;  that  a  man,  paying,  what  in  other  c*acs  is  called 

ait 
(13)  *Dkk.&U.  (14)  1  Ck.Cu.  210. 
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ah 'obligation  of  nkture,  should  be  considered  as  within  ;       18U« 
the  penalties  of  these  Acts.    I  remember,  I  think,  all  the  -pvLSKiiTorr 
cases  that  haye  occurred  in  the  Courts  of  Justice  for  the  v. 

last  thirty  years  upon  this  point:  I  have  also  had  con-  PulvertofT* 
sidertble  information  from  others,  carrying  my  acquaint* 
ance  with  it  back  to  the  distance  of  half  a  century  5  and 
after  granting  this  Injunction,  I  felt  extremely  uneasy ;  as 
having  takdr*  a  step,  that   I  believe  was  ne.ver  before 
asked  from  a  Court#  of  Justice:   recollecting  also   the 
straggle  of  late  against  the  doctrine  upon  the  construc- 
tion pf  these .  Statutes,  and  Lord  Thurlow's  opinion  on    Poitbase* 
the  case  (15)  I  argued, 'that  the  money  could  not  be  laid  money  canaot 
hold  of,  it  seems  almost  impossible  to  conceive,  .that,  if  .      w    "°**  ^ 
Courts  of  Equity  had  this  jurisdiction,  there  would  not    .  .  *_ 

havte  been  found  considerable  authority,  leaving  no  doubt  a  p^^iou,  fe4« 
upon  it  at  this  day.  Uement  void 

under  the  stat* 
I  have  not  had  an  opportunity  of  -looking  through  the  27  Eliz*  c.  4. 
cases  so  thoroughly  as  I  wish:  but.  upon  examining  the  ■»  being  volon* 
case  of  Evelyn  v.  Templar  in  my  own  book  I  find  tliQ      '• 
printed  note  very  imperfect;    and   I  believe  this   very 
point  was  much  discussed  there.    In  Leach  v.  Dean  (16  ),* 
which  was.  referred  to  in  that  case,  it  does  appear  from    . 
another  very  imperfect  Report,  that  this  Court  did .  lay 
hold.of  the  money,  and  I  stated  that  to  Lord  Thurlow, 
a*  a  ground  for  his  interposition  in  a  case,  much  stronger 
than  the  common  case,  an  actual  covenant,  that,  if  he 
did  sell,  he  would  settle  the  money  to  the  sariie  uses ;  and 
in  all  these  cases,  whether  there  should  be  such  cove*  - 
Hants,   or  not,   there  are,  generally,  covenants  for  the 
tide,  -upon  which  the  value  of  the  estate  might  .be  re-*    . 
covered  at  law:  but  there  are  many  cases  of  that  kind, 
where,  if  purely  voluntary,  this  Court  would  not  do  any 
thing  upon  such  a  covenant. 

The 

(15>  2  Bro.  C.  C.  148.  (16)  1  Ch.  Rep.  78. 
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181 K  The  case  of  Holford v.  Holford(Vt )  I  dare  not  rely;  ' 

"P    ***»*    ft  uPon  without  looking  more  itito  it.    If  it  was  a  decision, 
Vm  that  this  Court  will  not  execute  Articles  against  a  vohin- 

Pulvbrtoft..  tary  settlement,  it  contradicts  a  much  later  case,  in 
Articles  exe-  Dickens  ( 18),  and  others,  where  this  Court  has  executed 
cuted  against  articles  against  a  voluntary  settlement  For  another 
a  rolnn    ry       reason  also  I  would  riot  decide  upon  that  case  without 

examining  the  Register's  Book,  on  account  of  the  case 
of  persons,  not  within  the  consideration  directly;  'but 
who  have  been  always  so  considered;  preventing  the 
Consideration  effect  of  these  statutes*  •  In  the  case,  for  instance,  of  a 
of  marriage  father,  tenant  for  life,  with  remainder  to  his  -  son  in 
considered  as  ^ai^  ^y  ^y  agree  upon  the  marriage  of  the  son  to 
extending  to      g^]^  not  0Bjy  Upon  hfc  issue,  but  upon  the  brothers 

i*  tl  ithin  an^  unc^es  °^  *kat  80n»  wd  the  question  would  be,  wbe- 
it*  via.  to-bro*  ^er  ^ey>  though  not' within  the  .consideration  of  the 
tilers,  unoles,  marriage,  are  not  within  the  contract  between  the  father 
and  other  rela-  and  son:  both  having  a  right  to  insist  upon  a  provident 
lions,  upon  the  provision  for  uncles,  brothers,  sisters,  and  other  rela- 
roarriage  of  a  $ons.  and  to  say  to  each  other,  "  I  will  not  agree,  un- 

Al_    •      A  a  less  you  nfill  so  settle.9'    The  Court  has  held  such  a 

the  contract  '  . 

between  him  'daiur.not  *°  ^  ^at  °f  a  mere  volunteer;  but,  as  falling 
find  his  father,  within  the   range  of  the  consideration;  and   therefore 

these  Statutes  would  not  bear  upon  it  ( 19  ). 

■ 

The  case  of  Brookbanl  v.  Brookbank  (SO)  bears  much 

Voluntary  set-  upon  the  point.    It  is  clear,  that  a  Voluntary  settlement 

element  good    jg  g^ft  between  the  parties.     I  wish  also  to  look  at  that 

tween  the      case  jn  the  /Jegrtoer's  Book.    If  it  was  no  more  than  a 

p         *  voluntary  settlement  by  the  father  and  son,  and  upon 

failure 

(17)  1  Ch.  Ca.  210.  settlement ;  and  it  was  after- 

(18)  Parry  v.  Carwarden,      wards*  compromised. 

2  Dick.  644.      It  was  said,  (19)  Sutton  v.  Lord  C%*#- 

that  from  the  Register's  Book  wynd,    ZMer.  249,  and  the 

it  appears,  that  the  Court  di-  note,  254.     Ante,  Vol.  II, 

rcctcd  tho  money  to  be  laid  410,  and  the  note, 

out  upon  the  trusts  of    the  (20)  1  Eq.  Ca.  Ab.  168. 


CASES  IN  CHANCERY.  93 

failure  of  issue  the  father  wished  to  part  with  the  estate,         16 11. 
And  the  uncle  filed  a  Bill  to  have  the  deed  brought  into  pULVKR     _ 
Court,  first,  I  doubt  extremely,  whether  the  uncle  would  t>. 

be  entitled  to  that;  as  the  son  himself  would  not  have  Pulvektoft. 
been  entitled  to  have  the  deed  brought  into  Court. 
Next,  I  cannot  agree,  that*  if  the  deed  had  been  brought 
into  Court,  it  would  have  prevented  a  sale  by  the  fa- 
ther, if  that  was  a  voluntary  settlement.  •  The  answer 
would  be,  that  the  deed,  though  brought  into  Court, 
being  no  more,  the  purchaser,  getting  the  prior  title- 
deeds,  would  have  been  safe. 

.    With  regard  to  the  cases  (21)  cited  aa  to  the  wife's 
property,  it  k  now  very  well  understood,  that  the  doc- 
trine, resulting  out  of  those  cases,  will  not  apply  to  such 
a  case  as  this ;  and  many  of  them  would  not  at  thi£  day  . 
be  held  to  be  law,  as  applying  to  her  property :  but,  if    Court  of 
Ijoc&.Tkvrlow  did  not  think  himself  authorized  to  lay  Eqnjty  will  not 

ho1£  of  the  money  in  Evelyn  v.  Templar,  where  thei*  a*  in  •favoor 

.  i  .  of  a  mere  vo- 

was  notice,  and  an  express  covenant  to  lay  out  the  mo-  .    t         e#tle- 

ney  to  the  same  uses,  I  must  take  his  opinion  to  have  ment*  arid 
been,   a?  I  believe  -it  was,  that  with  a  mere  voluntary  therefore  upon 
settlement  this  Court  has  nothing  to  do*  a  subsequent 

purchase  with 

Another  circumstance  has  been  suggested ;  that  this  is  notlce  wkI  co- 

vensnt  to  l&v 
not  a  voluntary  .Settlement,  with  reference  to  the  wife      A  . 

J  out  the  money 

.giving  up  her  dower.-    With  regard  to  the  fact,  estates  tQ  ^    game 
are  so  involved  with  trusts,  that  in  very  few  cases  is  the  U8e8>  wiH  not 
.wife  entitled  to  dower.     That  however  may  be  the  bub-  lay  hold  of 
ject  of  inquiry :  but  upon  the  genera?  point  my-  opinion  the  money. 
is,  that  I  ought  not  to  have  granted  this  Injunction ;  and 
Ijwas  extremely  uneasy  afterwards,  reflecting  upon  it. 


The  Order  was  made,  dissolving  the  Injunction. 

(21)  Ellis  v.  Ellis,  Roberts  v.  Roberts,  I  Sup.  Vin.  475,  6. 
See  post,  96,  a. 
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161 U  The  Lord  Chancellor. 

June  29JA.        j  |jave  Te&^  t^e  ^^leraent  in  this  case ;  and  desire  it 

Pulvbrtoft   *°  ^  understood,  that  I  give  no  opinion  whatsoever, 
v.  whether  this  settlement  was,  or  was  not,  voluntary ;  being 

lvbrtoft.  apprehensive,  that,  refusing  the  injunction  I  should  be 
considered  as  intimating  an  opinion,  that  the  purchaser 
would  have  a  good  title.  If  this  is  a  voluntary  settlement, 
I  cannot  grant  the  injunction.  If  it  is  not  rf  voluntary 
settlement,  I  cannot  "for  that  mere  reason  grant  the 
injunction ;  as  the  effect  would  be,  that  any  person,  who 
conceived  himself  to  have  a  better  title  than  another, 
might  come  into  this  Court  for  an  injunction.  I  cannot 
therefore  support  the  injunction,  whether  the  settlement 
is  voluntary,  or  not :  but  I  intimate  no  opinion,  whether 
the  purchaser  will  have  a  good  title,  or  not  (22}* 


The  Injunction  being  dissolved,  the  Defendant  put. in 
a  Demurrer. 

Nov.  19th.  Mr.  Leach  and  Mr.  Wakefield,  in  support  of  the  De- 
murrer, referred  to  the  former  argument,  and. the  late 
case  of  Otley  v.  Manning  (  S3  ),  collecting  all  the  Autho- 
rities ;  and,  observed,  that  this  was  merely  a  re-hearing 
of  the  Order,  dissolving  the  Injunction. 

Sir  Samuel  RomiUy  and  Mr.  Haslewood,  for  the 
Plaintiff. 
The  case  of  Otley  v.  Manning  has  no  application. 
A  clear  equity  appears  upon  the  face  of  this  bill,  de- 
rived from  the  last  settlement;  under  which  the  estate 
now  stands  limited,  first,  to  the  separate  use  of  the  wife 
for  life;  with  remainders  to  the  husband  for  life,    and 

to 

(22)  Smith  v.    Garland,  2  Mer.  123. 

(23)  0  Ea$t,  50. 
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i 

to  the  children ;  and  the  bill  is  filed  against  the  husband  181 1, 

and  .the  trustees;  alleging,  that  he  is  about  to  sell  the    p     ^.T   PT 
estate,*  but  also  praying,  that  the  trusts  may  be  esta-  „. 

bUabed.  No  doubt  can  be  suggested  upon  the  juris*  Pulv  wqft. 
diction  in  a  Court  of  Equity,  until  he  has  by  a  sale  made 
a  conveyance  to  another  person  for  valuable  considera- 
tion* Until  that  is  actually  done,  the  wife  has  a  clear 
right  to  have  it  secured  for  her  benefit.  Admitting  this 
to  be  a  voluntary  conveyance,  to  which  a  Court  of  Equity 
will  not  give  any  assistance,  the  question  is,  whether  the 
Court  will  restrain  the  husband  from  revoking  it  by  con* 
veying  to  another  person  for  valuable  consideration*  .  The 
opinion,  which  the  Court  has  expressed,  that,  he  may  do 
so,  gives  the  Statute  of  Elinafeth  an  effect,  which  it  has 
never  yet  had :  though  as  against  a  purchaser  for  valuable 
consideration,  even  with  notice,  it  -  is  admitted,  that  the 
most  meritorious  voluntary  settlement  is  void.  The  result 
of  Otley  v.  Manning,  in  which  case  all  the  authorities 
were  considered,  and  their  force  compared,  is,  that  th* 
object  of  the  Legislature  was  to  make  such  a  settlement 
ment  void  in.  all  cases  against  a  purchaser  On  account 
of  the  inconvenience,  attending  the  question  of  notice ; 
leaving  him.  at  liberty  to  revoke  the  conveyance  he  had 
made:  but  the  intention  to  protect  purchasers  did  not 
extend  to  denying  assistance  to  parties,  claiming  under 
a  settlement  upon  good,  meritorious,  though  not  valu- 
able, consideration. 

The  principle,  upon  which  the  determinations  at  law 
vpon  this  Statute  have  gone,  being,  that  it  is  not  safe 
or  convenient  to  leave  the  right  to  fluctuate  upon  the 
point  of  notice,  considering  the  effect  of  deciding  in 
equity  against  the  interests  under  the  settlement,  where 
no  person  except  the  husband  stands  in  competition 
with  them,  Courts  of  Equity  have  so  far  followed  the 
law  as  to  consider  a  person,  contracting  for  the  pur- 
chase 
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1811.         chase  of  an  estate  without  notice  of  a  voluntary  settle* 

****•      .   ment,  as  if  he  had  a  conveyance;  giving  him  therefore  a 

Vm  specific  performance :  but  there  is  no  instance  of  aiding 

Polvbiitoft*  a  husband  to  undo  a  voluntary  settlement,  made  without 

fraud ;  and  Mr.  Sugden  in  his  excellent  work  notices  « 
decision  (34)  by  the  present  Master  of  the  Rolls,  re- 
fusing to  the  husband  a  specific  performance  of  such  a 
contract.  If  the  Court  will  pot  give  the  husband  as- 
sistance to  undo  a  settlement,  it  is  but  one  step  farther  to 
.  restrain  him  from  entering  into,  a  contract,  which  may:  be 
the .  means  of  revoking  it.  In  Colman  v.  Sarrel  (  25 ) 
Lord  Thurlow  took  the  distinction,  that  a  voluntary  deed, 
,  upon  a  meritorious  consideration,  as  xa.  provision  for  a 
wife  or  child,  shall  be  executed.  If  therefore  this  rested 
in  articles,  the  wife  would  have  had  a  specific  per- 
formance against  her  husband;  and  a  necessary  conse- 
quence is,  that  the  Court,  enforcing  the  contract,  will 
take  care,  that  it  shall  be  executed  effectually  against 

him  in  her  favor. 

•  i 

.-.  There  are  other  cases,  having  analogy  to  this :  Ellis. v. 
Ellis  (26);  a  decision  of  Lord  Loughborough,  upon  the 

bill 

> 

(24)  Burke  v.  Dawson,  at ...  woman,  entitled  to  money  in 
the  Rolls,  March,  1805,  Sug-  the  funds,  filed  the  Bill  to 
den's  Law  of  Vendors  and  restrain  her  husband  from 
Purchasers  of  Estates,  439,  assigning,  and  to  compel  him 
2d  edit;  5th  edit  569.  to  make  a  settlement.  - 

(25)  3  Bro.  C.  C.  12.  Ante,  Mr.  Scott,  for  the  Plaintiff, 
Vol.  I,  50.  said,  that  the  Court  would  re; 

(20)  1  Sup.  Vin.  475.  6th  strain  the  Act,  which  would 

March,  1794,  cited  from  a  hare  the  effect  of  destroying 

manuscript  note  by  Mr.  Ab~  the  Plaintiff's  equity  against 

bott,  Speaker  of  the  House  her    husband,  which  would 

of  Commons.  not    prevail  against  his   as- 

The  Plaintiff,    a  married  signee;   and  it  is  not  true, 

that 
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'B3I  of  a  married  woman,  restraining  her  husband  from         1811. 

assigning  her  Chose  en  Action,  a  legacy,  as  she  would   PulvebtofT 

hare  been  deprived  of  her  right  to  a  settlement:  the  Law  v. 

not  being  at  that  time  understood,  as  it  has  been  siifce  ptfLVBRTO»*. 

settled  ( 27  ),  'that  the  assignee  would  be  equally  liable  to 

her  Equity.     In  Roberts  v.  Roberts  (  28  )  a  similar  In* 

junction  was  granted  by  Lord  A  Ivan  ley,  sitting  for  the 

Lord  Chancellor :  expressing  a  strong  opinion,  that  the 

assignee  also  would  be  compelled  to  make  a  settlement : 

and  that  this  is  not  new  doctrine  appears  from  Winch 

v.  Page  ( 29 ).      The  principle,   on  which    these  cases 

were  decided,  that  the  Equity  against  the  husband  would 

have  been  lost  by  the  assignment,  has  direct  application. 

At  this  moment  no  one  has  any  interest  against  this  set* 

dement  except  the  husband;  and  the  Statute  certainly 

was  not  made  for  his  protection,  or  to  give  him  the  right 

to  revoke  the  settlement. 

•  •      Mir.  Leach,  in  Reply. 

After  the  decisions,  that  have  taken  place,  the  Court 
cannot  with  any  consistency  interpose  against  the  hud- 
band's  right  of  alienation.  The  case  of  EUU  v.  Ellis 
turned  upon  its  particular  circumstances :  the  wife  en- 
titled to  stock,  vested  in  the  name  of  a  trustee,  and  the 

< 

husband  about  to  alien,  it  was  conceived,  that  the  as- 
v  ;    ,  •  .  signee 

that  the  Court  will  interpose     the  husband  to  lay  a  propo- 
only    where     the    husband  .  sal  before  the  Master. 


into  Equity ;  as  it  will  (27)  Ante,  Wright  v.  Mar- 

against  his  soil  in  the  Eccle-  ley,  Vol.  XI,  12,   the  refer- 

tjastioal  Court;  citing  TothilL  ■  ences ;  and  the  note,  Vol.  II, 

(See  Jfeofi*  v.  Mealu,  ante,  609. 

VoL  V,  617,  note.)      Lord  (28)  In  Chancery,  1796,  1 

ItmgMoromgh,  C,  continued  5fop.  Vin.  476.                      , 

the  Injunction ;  and  directed  (29)  Bunb.  86. 

Vol.  XVm.  G 
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1811.         aignee  would  take   discharged  fronf  the  obligation,  to 
^    v-PvW  which  the  husband's  claim  was  liable.    That  erroneous 

PtJLVKILTOPT 

v#  conclusion  has  since  been  corrected ;  and  was  in  truth 

Pvlvbbtoft.  an  anomaly  ;  as  the  assignee,  taking  with  notice  of  the 

equitable  obligation,  must  take  subject  to  that  obliga- 
tion $  which  the  husband  could  not  be  permitted  to  annul 
by  transferring  to  a  third  person.  Generally  a  person, 
claiming  as  a  volunteer,  cannot  have  assistance  from  a 
Court  of  Equity ;  and  there  is  no  instance,  in  which  the 
Court  has  acted  upon  the  distinction,  collected  from  Lord 
Thurlows  words  in  Colman  v.  Sarrel,  by  enforcing  a 
voluntary  agreement  even  for  a  wife  or  child.  The 
language  does  not  necessarily  lead  to  that  conclusion: 
perhaps  the  Lord  Chancellor  might  have  intended  cir- 
cumstances, that  wduld  amount  to  valuable  consideration : 
as  an  agreement  before  marriage ;  which  is  the  more  pro- 
bable from  coupling  it  with  a  clear  case  of  valuable  con- 
sideration, viz.  the  payment  of  debts.  At  all  events 
Lord  Thurloto  cannot  be  presumed  from  those  general 
words  to  have  established  a  new  rule  upon  a  subject  of 
so  much  importance* 

The  Injunction  therefore  has  been  properly  refused : 
the  Plaintiff  has  no  more  right  to  the  assistance  of  the 
Court  by  the  appointment  of  a  receiver;  and,  the  whole 
subject  of  equitable  jurisdiction  failing,  the  demurrer 
must  be  allowed. 

The  Lord  Chancellor.  * 

Upon  the  principal  question  I  am  ready  to  give  my 
opinion;  but  I  will  not  prejudice  the  case  by  expressing 
it,  if  the  Demurrer  is  at  last  to  be  over-ruled  upon  another 
ground.  The  question  is  not,  as  it  is  now  put,  whether, 
if  there  is  a  contract  for  a  wife  or  children,  this  Court 
would  execute  that  contract,  as  being  for  a  meritorious 

consi- 
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Consideration  t  biit  it  must  be  considered  as  not  resting  ih  i8li. 

contract,  but  a  trust,  for  consideration  meritorious,  or 


otherwise  by  an  actual  estate  in  trustees ;  and  the  dis-  ^ 

tmction  is  settled,  that  in  the  case  of  a  contract,  merely  Pulvbrtoft* 
voluntary,  ( I  do  not  speak  of  valuable  or  meritorious  con-    Distinction 
■.deration)  this  Court  will  do  nothing :  but,  if  it  does  not  uPon  ^  want 
rest  in  voluntary  agreement,  but  an  actual  trust  is  ere-    .    co***ae,p*" 

ated,  the  Court  does  take  jurisdiction ;  and  in  one  case,        *     * 

v  „  .     .  contract  mere* 

I  do  not  recollect,  whether  it  was  Colman  v.  Sarrel  ( 30  ),  jy  T0iantary 

as  fkr  as  the  obligation  rested  in  the  covenant  of  the  this  Court  will 

husband,  the  Court  would  not  do  any  thing:  but  in  the  do  nothing; 

Very  same  case,  as  far  as  an  actual  transfer  had  been  but  takes  juris* 

taiade,  the  Court  acted  upon  it:  a  direct  trust  being  ere-  diction  «P°n  * 

ated  (81 ).     Suppose,  this  settlement  to  the  separate  use     a*    f  V 
*■/-!,.  -  \  ..  oreated,  unless 

Of  the  wife  had  given  an  express  power  of  revocation  to  Deri)aD.airain  t 

the  htisband,  having  in  his  own  dominion  the  means  of  a  party  having 

{Hitting  an  end  to  it  the  moment  it  was  acted  upon :  per-  a  right  to  put 

haps  in  such  a  case,  as  in  case  of  a  quasi  estate-tail  of  re-  an  end  to  it 

newable  leases  for  lives,  the  Court  would  not  interfere :  hy  his  own 

but  here  there  is  no  power  of  revocation  by  his  own  "j  <"><)»'  »  ' 

act :  there  must  be  the  concurrence  of  others.     Suppose,  *°  °  P°7°r  ° 

,  1      *  1        ,  .      revocation;  by 

trustees  were  incapable  of  acting ;  that  there  was  an  in-  anai0ffy  *0  tul 

fant  heir :  it  is  difficult  to  maintain,  that,  though  an  estate  distinction  bc- 
and  trust  were  actually  created,  this  Court  would  stop  on  tween  the 
the  ground,  that  the  estate  might  at  some  period  be  de-  cases,  where 
stroyed  by  a  conveyance  for  valuable  consideration.     So,  an  intail  can  he 
as  to  a  receiver,  this  Court  would  not  refuse  a  receiver,  JjS^* 
though  there  may  be  a  prior  estate  actually  existing,  with-  _ 
oat  prejudice  to  the  right  of  the  person,  having  that  qeccg8ary 
prior  estate :  but,  where  there  is  no  prior  estate,  and  per-    The  distinc- 
haps  no  preferable  estate  may  ever  exist,  will  the  Court  tion  between^ 
stop  short  in  executing  the  trust  ?    If  the  trustees  could  contract  and. 
maintain  an  ejectment  at  Law,  this  Court  must  give  the  tnut  Wlt^  re- 

parties,  fo™ce  *o  th* 

(30)  3  Bro.  C.  C.  12.  Ante,  Vol.  1, 50.  .V*\!*  ^°° T 
v'  deration  has 

(31)  Post,  149.  bMn  actfli    - 

upon  under  the  same  instalment. 
GS 
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1811*         parties,  claiming  under  the  trust,  the  remedies,  to  which 

Pulvsrtoft    ^ef  are  ent*tfed»  while  that  estate  exists.    The  distinc- 

Vm  tion,  to  which  I  am  now  adverting,  resembles  that,  which 

Pulvkrtopt.  jg  acknowledged  by  this  Court  between  the  cases,  where 

a  party  can  bar  by  fine,  and  where  he  is  obliged  to  go 

through  the  form  of  a  recovery. 

This  point  appears  to  me  to  be  one  of  considerable 
weight ;  and  therefore,  though  I  have  formed  an  opinion 
upon  the  other  question,  I  shall  refrain  from  expressing 
it,  unless  I  shall  find  myself  justified  by  the  necessity  of 
determining  that  question* 


^ .. 


The  Lord  Chancellor  afterwards  upon  the  point 
last  suggested  over-ruled  the  Demurrer,  as  covering 
too  much ;  the  Plaintiff  until  an  actual  sale  being  en- 
titled to  an  execution  of  the  trust.  His  Lordship 
did  not  express  any  farther  opinion  on  the  other  ques- 
tion (32). 

(32)  Buckle  v.  Mitchell,  the  following  case. 


BUCKLE  v.  MITCHELL. 


Rolls. 
1812. 
Feb.  VJtk. 
March. 
Voluntary  set-  rpHOMAS  PEACE,  seised  in  fee  of  the  impropriate 
dement,  rectory  of  Rogate  subject  to  an  outstanding  mort- 

thoogh  free       g^  for  fae  term  Qf  one  thousand  years,  by  indentures 

ftad  ^S^ie-  °f  ka8e  and  relea8e*  dated  ihe  9th  and  l0th  °l  Sep****- 
ritorions,  as  a  *tfr» 

provision  for  relations,  void  against  a  subsequent  purchaser  for  valu- 
able consideration,  with  notice,  whether  by  conveyance,  or  articles. 
Speoific  performance  decreed  in  the  latter  case. 
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her,  1793,  in  consideration  of  the  natural  love  and  af- 
fectioft,  which  he  had  for  his  sister  Mary  Gardner  and 
for  her  children  Ann  Stevens,  Frank  Gardner  and  Har- 
riet Gardner,    and    in    consideration    of    ten    shillings, 
granted   the   rectory  to  Sibthorpe  and  Daintry  in  fee, 
subject  to  the  payment  of  any  money,  then  due  on  any 
mortgage  of  the  premises,   and  to  all  the  specialty  and 
simple-contract  debts  then  due,  or  to  be  due,  from  the 
said  Thomas  Peace,  in  trust  for  the  said  Thomas  Peace 
tor  life,   and  after  his  death,   in  case  Harriet  Gardner 
should  survive  him,  to  raise  by  sale  or  mortgage  500/. 
for  Harriet  Gardner;  with  a  proviso,  that  she  should  not 
have  that  sum,  unless  she  should  relinquish  and  give  up 
to  Frank  Gardner  her  distributive  share  in  the  personal 
estate  of  Thomas  Peace*,   and,  subject  as  aforesaid,  in 
trust  tor  Frank  Gardner  for  life,  without  impeachment  of 
waste;  then  to  secure  to  any  woman,  whom  he  might 
leave  his  widow,  an  annuity  of  40/.  for  life;  with  re*> 
mainder  in  trust  for  the  children  of  Frank  Gardner  for 
such  estate  as  he  should  appoint,  and  in  default  of  ap- 
pointment for  all  his  children,  as  tenants  in  common  in 
fee ;  and,  if  he  should  die  without  leaving  any  issue,  in 
trust  for  Thomas  Peace,  his  heirs  and  assigns ;  with  a 
power  to  Thomas  Peace,  and  after  his  death  for  Frapk 
Gardner,  to  sell  for  the  purpose  of  discharging  any  mort- 
' gage  or  other  incumbrance  upon  the  premises;  and  a 
proviso,  that  no  sale  or  mortgage  should  be  made  for 
the  purpose  of  raising  the  500/.,  if  Frank  Gardner,  his 
heirs,  executors,  or  administrators,  or  the  heirs,    exe- 
cutors, or  administrators  of  Thomas  Peace,  should  within 
twelve  months    after  his  death  pay  Harriet  Gardner 
500/.      On    the   4th    of   October,    1794,    2678/.,     the 
amount  due  on  the  mortgage,  was  paid  to  Mary  White, 
the  assignee  of  the  mortgage  term,    by  Sibthorpe  and 
Daintry  by  direction  of  Thomas  Peace  with  his  money  ; 
and  the   term  was  assigned  to  Andrews,   in  trust  for 

Peacc% 
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Peace,  and  to  attend  the  inheritance.  In  1794  Frank 
Gardner  married  Elizabeth  Winter;  and  had  children  by 
her  F.  T.  Gardner,  E.  M.  Gardner,  and  L.  S.  Gardner* 
Harriet  Gardner,  married  Mitchell.  Daintry  died  on 
the  26th  June,  1810.  By  agreement  in  writing,  signed 
by  Peace,  and  by  Andrews  on  behalf  of  Buckle,  in  con- 
sideration  of  500/.;  paid  down,  and  of  6500/.  to  be  paid, 
Peace  agreed  to  convey  to  Buckle  the  tithes  of  divers 
lands,  part  of  the  rectorial  tithes ;  and  it  was  declared, 
that,  if  it  should  be  impracticable  to  part  with  the  fide-, 
deeds  by  reason  of  the  trusts  of  a  settlement,  voluntarily 
made  by  Thomas  Peace,  affecting  the  tithes  agreed  to  be 
sold  and  other  hereditaments,  then  Buckle  should  at  the 
expence  of  Peace  accept  attested  copies  with  a  covenant 
to  produce  originals.  Thomas  Peace  died  on  the  28th  of 
June,  1810,  intestate,  leaving  Frank  Gardner  his  heir  at 
law;  who  died  on  the  28th  of  July,  1810,  intestate, 
leaving  his  wife  and  children  surviving. 


Harriet  Mitchell  took  out  administration  to  Peace. 
Buckle  filed  this  bill  against  Mitchell  and  his  wife,  Siln 
thorpe,  the  Gardners,  and  Andrews,  for  a  specific  per- 
formance of  the  agreement,  and  for  re-payment  of  his 
deposit,  if  the  agreement  could  not  be  performed. 

Sir  Samuel  RormUy  and  Mr.  Courtenay,  for  the  Plain* 
tifft;  Mi.  Hart,  and  Mr.  Daniel,  for  the  Defendants 
Mitchell  and  wife. 

The  question  is,  whether  after  a  pure  voluntary  settle* 
ment,  in  favor  of  near  relations,  void  by  the  Statute  (33) 
of  Elizabeth  against  a  purchaser  with  or  without  notice, 
a  contract  for  sale  can  be  enforced  against  the  parties, 
claiming  as  volunteers  under  that  settlement.    Though 

doubts 
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doubts  have  been  at  some  periods  entertained,  no  ques- 
tion can  now  be  made  as  to  the  construction  of  this  Sta- 
tute ;  that  if  after  a  voluntary  settlement,  though  for 
what  is  called  meritorious  consideration,  upon  a  wife  and 
children,  the  settlor  for  a  valuable  consideration  conveys 
to  a  person,  having  full  knowledge  of  that  settlement, 
and  that  the  principal  object  of  the  contract  and  convey- 
ance to  him  is  the  destruction  of  the  settlement,  as 
against  that  person  the  settlement  is  altogether  void* 
That  has  been  clearly  decided  by  the  Court  of 
Bench  in  a  very  recent  case  (34). 


1812. 
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The  question  in  this  case  goes  beyond  that ;  whether, 
no  actual  conveyance  being  executed,  a  Court  of  Equity 
will  enforce  the  execution  of  it  against  the  parties,  hav- 
ing the  legal  estate  under  the  prior  voluntary  settlement 
Upon  that  subject  there  is  no  direct  authority]  but  it 
received  much  consideration  by  the  Lard  Chancellor  in  a 
late  case,  Puboertoft  v.  Pulvertoft  (35);  the  injunctionj 
which  was  granted  in  the  first  instance  to  a  wife  claiming 
under  a  voluntary  settlement,  restraining  her  husband 
from  selling,  being  dissolved  before  answer:  the  Court 
holding,  that  the  wife  had  no  equity  to  interpose  against 
the  husband's  power  of  disposition ;  and  the  argument, 
that,  though  an  actual  conveyance  for  valuable  censidera* 
tion  would  destroy  the  settlement,  it  had  been  decided, 
that  the  purchaser,  not  having  obtained  it,  could  not  have 
assistance  in  this  Court  to  enforce  the  contract,  had  no 
weight  against  the  Defendant,  the  husband,  contending; 
that  there  was  no  distinction  upon  this  Statute  between 
Law  and  Equity;  that  the  effect  of  the  contract  in 
equity  was  precisely  the  same  as  that  of  the  conveyance 

at 
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at  law.  The  Lord  Chancellor  was  on  that  occasion  re- 
minded of  the  cases  of  a  husband,  restrained  from  as- 
signing his  wife's  Chose  en  Action,  to  prevent  his  defeat^ 
ing  her  equitable  right  to  a  provision,  before  it  was 
decided,  that  an  assignee  for  valuable  consideration 
is  bound  equally  with  the  husband  to  make  a  provision 
for  her. 


.  The  Statute  does  not  require  an  actual  conveyance  to 
bring  a  party  within  the  description  of  a  purchaser  for 
valuable  consideration,  to  defeat  a  voluntary  settlement* 
From  these  articles  it  appears,  that  all  the  parties  had 
the  settlement  in  view,  as  not  standing  in  the  way.  In 
leach  v.  Dean  ( 36  )  it  does  not  appear,  that  there  was 
direct  notice :  but  that  is  a  distinct  decision,  that  a  per- 
son under  these  circumstances  is  a  purchaser  within  the 
Statute.  In  Douglasse  v.  Wood  ( 87  )  the  jointress  had 
no  legal,  remedy;  and  the  Court  interfered  in  favor  of  her 
right  against  a  settlement  upon  the  most  meritorious  con- 
sideration, but  in  law  voluntary.  This  Plaintiff  is  not 
attempting  to  take  the.  legal  estate  out  of  any  one; 
but  insists  upon  a  superior  equity.  In  this  Court  the 
contract  upon  valuable  consideration  has  all  the  effect, 
which  an  actual  conveyance  would  have  at  law ;  passing 
all  the  interest  in  equity.  It  is  evident  upon  the  face  of 
this  settlement,  that  the  parties  contemplated  the  case 
of  a  sale  to  ta^e  place  of  it ;  giving  a,  power  of  sale  for 
the  purpose  of  discharging  any  mortgage  or  other  in- 
cumbrance ;  and  the  settlement  being  subject  to  the  debts, 
not  only  then  due,  but  also  to  such  as  he  should  at  any 
time  during  his  life  contract  They  also  contemplated 
the  sum  of  5002.  for  Harriet  Gardner  as  one  of  the  fa- 
cpmbrances,  for  which  the  estate  might  be  sold. 


Mr. 
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-     Mr.  Leach  and  Mr.  Roupell,  for  the  other  Defend- 
ants, claiming  under  the  voluntary  settlement* 
This  settlement  was  made  by  a  man,  unmarried,  hav- 
ing no  children,   subject  to  the  payment  of  his  debts, 
upon  himself,  for  life;  and  after  his  death  for  his  sister's 
children ;  and  the  question  is,  whether  a  Court  of  Equity 
will  compel  the  trustees  for  those  persons  to  convey. 
The  application  is  to  the  discretion  of  the  Court ;  which 
cannot  be  complied  with,    unless  the  contract,    under 
which  the  Plaintiff  claims,  is  under  all  the  circumstances, 
upon  principles  of  moral  obligation,  such  as  ought  to 
be  enforced;  entitling  the  party,  beyond  his  legal  re* 
medy  against  the  assets,  to  the  extraordinary,  specific, 
relief,  to  be  obtained  by  the  interposition  of  this  Court. 
A  conveyance  for  these  near  relations  is  certainly  upon 
good  consideration ;  but  that  term,  as  used  in  this  Sta- 
tute, has  been  held  to  mean  valuable.    A  provident  dis- 
positipn  of  this  sort  for  the  benefit  of  a  family,  clear  of 
fraud,  undue  influence,  or  surprise,  is  regarded  in  law 
as  binding  the  grantor  in  every  Court ;  placing  the  pro- 
perty, which  is  the  subject  of  it,  out  of  his  reach,  and 
liable  to  no  change  of  intention*.    Is  a  Court  of  Equity 
to  be  active  against  such  claims,  not  for  the  purpose  of 
relieving  a  purchaser,  or  a  stranger,  whose  interests  can 
in  no  other  way  be  protected,  but  for  one,  who,  rejecting 
tbe.full  indemnity,  which  the  law  affords,  insists  without 
any  reason,  that  the  person,  who  made  this  provident 
settlement,  is  bound  in  conscience  to  rob  his  family  of 
die  benefit  he  had  conferred  on  them  ?    If  this  particu- 
lar case  has  not  yet  occurred,  a  Court  of  Equity  will  not 
make  a  precedent,   so  offensive   to  its    maxims.    The 
construction  of  the  Statute,  extending  to  cases,  not  frau- 
dulent, is  necessary;  or  the  object  must  be  defeated: 
which  was  to  check  the  evil,  that  after  a  voluntary  con- 
veyance, passing  the  estate,  a  sale  took  place ;  and  after 
tbe  death  of  the  vendor  the  purchaser  was  affected.     In 
a  Court  of  Law  it  was  difficult  to  establish  strictly  the  in- 
tention to  defraud ;  which  was  therefore  assumed  in  favor 
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of  purchasers ;  and  that  principle,  that  a  voluntary  con- 
veyance was  void  against  a  purchaser,  being  established 
at  law,  was  followed  in  Equity.    In  Leach  v.  Dean  the 

• 

father,  with  whom  the  purchaser  made  the  contract, 
could  not  set  up  against  his^own  agreement  a  convey^ 
ance,  made  expressly  to  defraud  that  purchaser.  The 
distinction  was  taken  between  the  party  making,  and 
those  taking,  under  a  voluntary  conveyance.  The  former 
was  considered  as  between  him  and  the  purchaser  to 
have  made  it  with  the  intention  to  deceive :  the  others 
cannot  upon  any  construction  be  affected  by  fraud. 
The  clear  distinction  between  the  cases  is,  that  con* 
structive  evidence,  which  at  law  prevails  against  the 
party,  making  the  contract,  is  not  in  Equity  to  be  ex- 
tended to  those,  who  claim  under  it.  The  purchaser 
cannot  in  Equity,  and  against  such  parties,  say,  the  ob- 
ject was  to  deceive  him.  A  Court  of  Equity  will  not 
push  the  construction  of  this  Statute  farther  than  is  ne- 
cessary; and  the  objection  is,  that  an  adequate  remedy 
may  be  had  at  law. 


In  the  case  of  Douglaue  v.  Waad( 38)  the  second 
wife  was  a  purchaser  of  the  SO0L  per  annum,  not  only  by 
the  portion,  but  also  by  the  act  of  marriage ;  a  conn- 
deration,  which  could  not  be  recalled.  The  nature  of 
the  consideration  prevented  its  return.  She  was  con- 
sequently a  purchaser,  whose  title  was  to  be  sustained 
against  a  volunteer.  In  Puhertoft  v.  PulvertoJi(S9)  the 
Lard  Chancellor  refused  to  interfere  to  prevent  the  hus- 
band's act :  but  that  case  is  no  authority  in  favor  of  the 
purchaser.  A  Court  of  Equity  has  no  jurisdiction  to  set 
up  that,  which  the  Statute  has  in  positive  terms  declared 
absolutely  void :  but  under  circumstances,  to  which  the 
Statute  does  not  apply,  how  can  these  parties  be  reached 
in  equity?    This  Bill  does  not  assert,  that  the  sale  was 

under 
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under  the  power,  to  pay  off  an  incumbrance :  but  the  IBIS, 
object  appears  to  have  been  to  sell  the  whole,  and  put 
the  money  in  his  own  pocket:  an  act  inapplicable  to 
that  power;  and  calculated  merely  to  defeat  this  settle*  Mitchell* 
mentf  made  many  years  before,  and  standing  upon  not 
only  meritorious,  but  valuable,  consideration*  The  ori- 
ginal object  of  the  act  to  relieve  purchasers,  deceived 
by  fraud,  has  certainly  been  extended  to  conveyances 
merely  voluntary  on  account  of  the  difficulty  of  getting  at 
the  facts,  and  establishing  the  charge  of  fraud :  but  such 
settlements  are  never  considered  as  simply  void:  being 
always  established  as  good  between  the  parties,  until 
creditors  or  purchasers  appear.  This  Plaintiff,  having 
entered  into  *n  executory  contract,  with  notice,  has  no 
stronger  claim  than  a  iqere  volunteer.  The  jurisdiction 
is  wholly  discretionary;  depending  upon  the  superior 
equity;  as  either  case  has,  or  wants,  fraud,  circumven- 
tion, surprise,  inadequacy;  the  circumstances,  influenc? 
ing  the  Court  to  grant  a  specific  performance,  or  to  refuse 
it,  leaving  the  party  to  law.  In  Leach  v.  Dean  the  want 
of  notice  is  not  alleged :  which  in  this  instance  does  not 
rest  upon  presumption,  but  is  established  by  the  direct 
reference  in  the  contract  to  the  settlement  under  the  ap- 
prehension, that  they  could  not  obtain  the  title-deeds; 
which  were  in  the  possession  of  the  trustees*  So  in 
Domglasse  v.  Wood  nothing  is  said  about  notice.  Pul* 
tertofi  v.  Ptdvertofi  was  under  different  circumstances : 
not  a  purchaser  coming  for  the  aid  of  the  Court  against 
a  voluntary  settlement ;  but  the  party  claiming  under  that 
settlement  to  restrain  the  husband  from  doing  what  he 
might  do  by  law;  for  which  purpose  the  Court  refused 
to  interpose;  leaving  the  result  of  their  contracts  and 
rights  to  the  determination  of  the  law.  Notice  is  of 
the  utmost  importance.     White  v.  Hussey  (40)  turned 

upon 

(40)  Pre.  Ck.  13. 


joe 


1812. 


Buckle 
v. 

IflTCHBLU 


CASES  IN  CHANCERY: 

upon  the  absence  of  notice ;  and  it  is  relied  on  by  Lord 
Mansfield  in  Doe  on  the  demise  of  Watson  v.  Rout- 
ledge  (4\  ).  In  Bennet  v.  Musgrove  Lord  Hardwicke  ex- 
presses himself  strongly  upon  the  distinction  between 
actual  and  presumed  fraud ;  that  in  the  former  case  a 
purchaser  for  valuable  consideration  may  in  this  Court 
set  aside  a  precedent  voluntary  conveyance ;  but  in  the 
latter  would  be  left  to  law. 


Sir  Samuel  RomiUy,  in  Reply. 
The  true  question  is,  whether  the  Statute  shall  have 
a  different  operation  in  Equity  from  that,  which  it  has 
at  Law.  The  Plaintiff,  having  a  contract,  which  can- 
not be  disputedj  has  from  the  moment  it  is  signed  an 
equitable  interest.  This  discretionary  power  to  grant 
a  specific  performance  has  never  been  thus  limited  on 
the  ground,  that  there  is  a  complete  remedy  at  law: 
but  a  specific  performance  may  be  compelled  even  of 
a  contract  for  half  the  value ;  as  was  said  particularly 
in  Mortlock  v.  Butter  (  4® ) ;  unless  nearly  approach- 
ing to  fraud;  in  which  case  the  Court  has  remained 
neuter.  The  construction  of  this  Statute  as  to  notice 
was  very  questionable  originally;  and  perhaps,  had  the 
consequences  been  foreseen,  the  Act  would  not  have 
passed.  In  many  instances,  instead  of  preventing,  it 
creates  fraud;  depriving  persons  of  estates,  to  which 
for  years  they  have  been  permitted  to  suppose  them- 
selves entitled,  and  to  arrange  their  plans  in  life  ac- 
cordingly. It  is  however  too  late  now  to  remedy  that' 
except  by  an  Act  of  Parliament,  declaring,  that  against 
a  purchaser  with  notice  such  a  settlement  shall  not  be 
void ;  which  would  perhaps  be  a  very  wise  provision. 
Every  argument  applies  equally  to  a  person,  having 
an  agreement,  as  a  conveyance :  otherwise  the  con- 
clusion 
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elusion  must  be,  that  the  construction  is  different  at  Lair 
and  in  Equity.    Leach  v*  Dean,  has  no  distinction,  ex- 
cept that  it  is  not  ascertained,  whether  the  party  had 
notice ;  which  can  never  be  material  in  the  case  of  an 
executory  contract.    A  person,  claiming  as  a  volunteer 
under  another,  is  in  Equity  precisely  in  the  same  situa- 
tion as  the  party,  under  whom  he  claims,  liable  to  every 
objection  and  equity.    Douglasse  v.  Waad,  also  cannot 
be  distinguished.    It  is  said,  upon  that  ease,  that  she 
could  not  be  unmarried :  but  the  Court  has  never  gone 
upon  that  distinction,  whether  the  one  party  had,  or  had 
not,  the  means  of  repaying  the  other ;  who  might  lose  by 
toot  carrying  the  agreement  into  execution.    There  must 
be  some  general  rule,  depending  upon  the  construction 
of  the  Act,  not  the  possibility  of  getting  back  the  pur- 
chase-money.   In  Puhertoft  v.  Puhertoft  'the  point  de- 
cided was  not  the  same;  but  went  much  farther,  and 
could  not  have  been  determined,  as  it  was,  unless  the 
Lord  Chancellor  conceived,  that  the  Court  ought  to  give 
the  relief  prayed  by  this  Bill;  depending  upon  the  right 
of.  the  husband,  if  he  pleases,  to  undo  that,  which  he 
hju  .done;  to  act  upon  the  estate  by  sale,  as  if  he  re- 
mained absolute  owner.    If  the  Court  would  not  in  that 
case  interfere  by  Injunction  to  prevent  the  destruction  of 
the  settlement,  is  not  the  person,  contracting  with  him  as 
such  absolute  owner,  entitled  to  have  the  contract  ear- 
ned into  execution?    The  Lord  Chancellor  cited  from 
a  manuscript  note  the  case,  in  which  the  Court  refused 
to  compel  the  husband,  having  after  a  voluntary  settle- 
ment, contracted  to  sell,  to  settle  the  purchase-money  to 
the  same  uses ;  conceiving  that  there  was  no  Equity  to 
affect  the  purchase-money,  after  the  estate  was  sold.    In 
Burke  v.  Dawson  (43),  the  Court  would  not  compel  the 
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execution  of  a  contract  by  a  husband,  having  made  tt 
voluntary  settlement,  against  the  purchaser.  Parry  v. 
Carwarden(  44 ),  and  Oxleigh  r.  Lee  (45),  are  not  di- 
rectly  applicable,  from  the  want  of  notice. 


IBIS.  The  Master  of  the  Rolls. 

March.  ^Thc  objection  to  the  specific  performance,  prayed  fot 

by  the  Bill,  is  made  by  those,  who  claim  interests  under 
the  voluntary  settlement,  executed  by  the  vendor  of  the 
estate. 

It  must,  I  conceive,  be  assumed,  that  the  Statute  of  the 
27th  of  Elizabeth  has  now  received  this  construction ; 
that  a  voluntary  settlement,  however  free  from  actual 
fraud,  is,  by  the  operation  of  that  Statute  deemed  frau- 
dulent and  void  against  a  subsequent  purchaser  for  a  va- 
luable consideration,  even  when  the  purchase  has  been 
made  with  notice  of  the  prior  voluntary  settlement.  I 
have  great  difficulty  to  persuade  myself,  that  the  Words 
of  the  Statute  warranted,  or  that  the  purpose  of  it  ie< 
quired  such  a  construction  t  for  it  is  not  easy  to  conceive, 
bow  a  purchaser  can  be  defrauded  by  a  settlement,  of 
which  he  has  notice,  before  he  makes  his  purchase* 
But  it  is  essential  to  the  security  of  property,  that  the 
mile  should  be  adhered  to,  when  settled ;  Whatever  doubt 
there  may  be  as  to  the  grounds,  oh  which  it  originally 
stood.  The  Statute  must  receive  the  same  construction, 
and  produce  the  same  effect,  in  a  Court  of  Equity,  as  in 
a  Court  of  Law*  The  purchaser  of  an  equitable  estate 
for  a  valuable  consideration,  ought  no  more  to  be  affected 
by  a  voluntary  settlement  than  the  purchaser  of  a  legal 
estate*     A  contract  for  a  purchase  is  an  equitable  title; 

and 
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tod  the  party,  having  such  title,  is  in  Equity  to  most         »!«% 
purposes  considered  as  the  complete  owner  of  the  estate.       Bucklb 
It  is  true,  that  Equity  does  not  in  every  case  lend  its  aid  *. 

to  carry  a  contract  for  a  purchase  into  execution :  but  it     Mitchell. 
does  not  arbitrarily  execute  one  contract,  and  refuse  t6    f*l 
execute  another.    Some  ground  must  be  laid  to  prevent  .     .      wftue 
the  party  from  obtaining  in  his  case,  the  assistance  which  ajj  to  ^xeM|^ 
the  Court  usually  gives  in  cases  of  the  same  general  a  contract  for 
description  (  46  V  purchase,  tttf 

arbitrary.  ■ 

Then  the  question  is,  whether  the  existence  of  a  prior 
voluntary  settlement  be  a  sufficient  ground  to  induce  a 
Court  of  Equity  to  refuse  to  complete  a  contract  in  fa- 
vor of  a  party,  who  has  notice  of  such  settlement?  If 
a  settlement  were  shewn  to  be  really  fraudulent,  in  the 
ordinary  acceptation  of  the  word,  I  presume  It  would  not 
be  contended,  that  the  Court  would,  out  of  regard  to 
sach  settlement,  refuse  to  give  to  a  party,  purchasing 
with  notice  of  it,  the  benefit  of  his  contract:  but  it  is 
said,  that  voluntary  settlements  are  often  made  upon 
laudable  and  meritorious  considerations;  and  that  a  Court 
of  Equity  ought  not  to  be  instrumental  in  defeating  such 
as  are  of  that  description.  But  is  not  this  an  assump- 
tion, which  the  Statute,  according  to  the  construction  it 
has  received,  does  not  permit  us  to  make?  Considering 
die  party,  contracting  for  a  purchase,  as  in  Equity  a 
purchaser,  the  Statute,  as  construed,  says,  that  the  set- 
dement,  set  up  against  him,  is  merely  a  fraudulent  device 
to  cheat  and  impose  upon  subsequent  purchasers.  Is 
die  Court  to  say,  that  because  of  that  fraudulent  device  it 
will  refuse  to  act  in  favour  of  a  purchaser,  who  stands  in 
.  need  of  its  interposition  ?  The  Statute,  as  it  has  been 
construed,  says,  that  a  purchaser,  who  has  notice  of  a 
voluntary  settlement,  has  notice  not  of  a  title,  but  of  a 
anility  and  a  fraud.  How  then  can  a  Court  of  Equity 
lay,  that  it  is  unconscientious  in  a  person,  having  sucft 

notice, 
(46)  Ante,  Vol.  VII,  35,  sad  ths  notes,  V,  734, 848, 
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1813.         notice,  to  enter  into  a  treaty  for  a  purchase!  wheti  it  is 

Buckle       k°un<l  to  8ay»  ^at  there  is  nothing  unconscientious  in  his 

v.  taking  a  conveyance  of  the  estate  ?    In  Evelyn  v.  Tem- 

Mitchell.    plar{4H)  the  circumstance  of  the  purchaser's  having 

Notice  of  die    notice  of  a  covenant  in  a  voluntary  settlement,  that  the 

contents  of  a    pUrchase.money  should  be  paid  to  trustees  to  be  laid  out 

jl        .  ?  in  other  lands,  to  he  settled  to  the  same  uses,  was  held  to 

effect  even  in  ^  immaterial.    As  it  is  clear,  that  he  would  have  been 

Equity :  there-  affected  by  notice  of  such  a  covenant  in  a  deed  for  a 

fore  notice  of  valuable  consideration,   the  case  proves,  that  in  Lord 

a  covenant  in     TAurlow'a    opinion    notice    of   the  contents  of  a r  vo- 

a  voluntary      hmtary  settlement  has  no  effect  even  in  a   Court  of 
setdement,        j^. 

that  the  pur-    .  J 

chase-money 

should  be  paid      *n  Puhertofi  tr.  Puhertqft  the  present  Lord  Chancel' 

to  trustees,  to  &**  has  held,  that  even  before  any  third  person  has  ac- 

be  laid  out  in  quired  an  interest  in  the  property,  voluntarily  settled, 

other  lands,      and  when  the  matter  rests  entirely  between  the  grantor 

to  be  setded  to  OT  grantee,  the  latter  has  no  Equity  to  prevent  the  former 

•  ,.   .  '  from  defeating  the  grant  by  a  sale  of  the  estate.     It 

held  immate-  f ,   ,  °  , .        ,  ,       « 

..  would  be  a  strong  thing  then  to  say,  that  he  has  an 

Equity  after  the  estate  is  contracted  for,  and  after  a  third 

i  i       person  has  acquired  an  interest  in  it,  to  prevent  that  third 

under  a  volnn-  * 

tarv  setdement  fenon  **om  obtaining  the  benefit  of  the  contract,  which 

to  prevent  s    the  Court  would  not  restrain  the  settlor  himself  from 

sale.  entering  into. 

The  case  of  Leach  v.  Dean  is  a  very  material  one; 
and  seems  to  be  a  direct  decision  on  the  point  It  is 
true,  no  mention  is  made  of  the  purchaser's  having  had 
notice  of  the  voluntary  settlement,  before  he  entered  into 
the  agreement:  but,  in  the  first  place,  it  being  now  set- 
ded, that  according  to  the  true  construction  of  the  Sta- 
tute a  voluntary  setdement,  of  which  a  purchaser  has 
notice,  is  as  against  him  just  as  fraudulent  as  one,  of 
which  he  has  no  notice,  the  difference  seems  to  be  im- 
material. 
(47)  2Bro.C.C.  148. 
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material.  In  the  second  place,  the  purchaser  had  notice, 
before  he  had  either  pud  his  purchase-money,  or  got  his 
conveyance.  If  notice  were  material,  it  came  in  sufficient 
time:  yet  the  Court  with  full  knowledge  of  the  settlement 
went  on,  and  executed  the  contract.  The  same  observa- 
tion applies  to  Parry  v.  Carwarden,  where  only  10/.  of 
the  purchase-money  had  been  paid,  before  the  voluntary 
settlement  was  set  up.  It  was  said  in  the  argument,  that 
in  Leach  v.  Dean,  the  settlor  was  before  the  Court ;  and 
he  could  not  avoid  the  performance  of  the  contract,  by 
setting  up  his  own  voluntary  deed :  but  the  settlor's  being 
before  the  Court,  could  not  at  all  affect  the  case  of  the 
son,  who  was  also  before  it.  It  was  necessary  to  decide, 
whether  his  interest  under  the  settlement  should  prevent 
the  Court  from  decreeing  a  specific  performance  against 
the  father.  Accordingly  the  Court  first  considers,  how 
the  case  stood  with  respect  to  the  father ;  and  secondly, 
with  respect  to  the  son:  and  decided,  that  the  case  of 
the  son  was  not  distinguishable  quoad  hoc  from  that  of 
the  father ;  which  was  deciding,  that  the  grantee  in  a 
voluntary  settlement  has  no  more  right  than  the  grantor 
to  object  to  the  completion  of  a  contract  for  the  sale  of 
the  settled  estate. 
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1813. 

Buckle 

v. 
Mitchell, 


•  I  shall  conclude  with  observing,  that  as  in  this  case  the 
legal  estate  is  in  trustees,  the  question  comes  to  be,  which 
party  has  the  best  right  to  call  for  a  conveyance  of  it. 
For  the  reasons  I  have  already  given,  I  think  it  is  the 
purchaser ;  and  therefore  the  Decree  must  be  in  his 
favour. 

As  to  Mrs.  Gardner's  annuity,  it  is  said  to  be  for  a 
valuable  consideration :  but  if  there  be  any  valid  incum- 
brances on  the  estate,  a  Decree  for  a  specific  performance 
will  not  at  all  affect  them. 


Vol.  XVIII. 
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1SU#  ERSKINE  v.  GARTHSHORE. 

VIA. 

Any  proceed-     A  MOTION  was  made  to  refer  for  scandal  and  lin- 
ing may  be  pertinence  a  state  of  facts,  laid  before  the  Master. 
referred  for 

***     .       ^  Samuel  Romiliy  and  Mr.  Bell,   in  support  of  the 
^"rT     /  Motion,  referring  to  Coffin  v.  Cooper  (48),   contended, 

fr^fP  before      ^^  *  state  °^  ^^  **  **  °Pen  *°  ^^  Reference  as  any 

the  Master,      other  proceeding. 

and  Affidavits 

in  Bankruptcy.  Mr.  Hart,  against  the  Motion. 

This  is  a  proceeding  required  by  the  Master  merely  for 
his  own  satisfaction  upon  a  point,  which  the  party  is  to 
maintain :  it  may  be  received,  or  not,  according  to  the 
Master's  discretion:  the  interposition  of  the  Court  is 
therefore  unnecessary;  as  the  Master  is  competent  to 
controul  any  abuse.  No  instance  is  produced;  and  such 
a  precedent  will  produce  much  inconvenience.  There  is 
a  wide  distinction  between  a  state  of  facts,  brought  into 
the  Master's  Office,  and  a  pleading;  which  ought  to 
contain  no  reasoning ;  as  a  state  of  facts  may ;  the  Office 
of  which  is  to  apprise  the  Master  of  all  the  facts  and 
the  nature  of  the  case. 

* 

Sir  Samuel  Rom&y,  in  reply,  observed,  that,  if  the 
Master  rejected  the  state  of  facts,  the  party  would 
have  no  remedy  for  the  expence  of  taking  a  copy; 
and  insisted,  that  there  is  no  rational  distinction  be- 
tween this  and  any  other  proceeding,  affected  by  scan- 
dal 

(48)  Ante,  Vol.  VI,  614. 
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.dal  and  impertinence;  for  instance,  affidavits  in  bank-         1811. 
ruptey(49).  Erskihk 

The  Lord  Chancellor.  G*rthshorh 

I  have  had  occasion  formerly  to  look  into  this  subject, 
not  with  reference  to  this  particular  proceeding,  but  upon 
affidavits  in  bankruptcy,  and  I  am  perfectly  satisfied,  that 
there  can  be  no  one  proceeding  before  this  Court,  which, 
if  made  the  vehicle  of  scandal  and  impertinence,  this 
Court  will  not  examine  with  the  view  to  reform  it  A 
state  of  facts,  carried  in  before  the  Master,  is  in  truth 
carried  in  before  the  Court ;  of  which  the  Master  s  Office 
is  part :  it  contains  all  the  points,  supposed  to  be  put  in 
issue,  to  be  proved  before  the  Master ;  and  are  persons 
under  that  colour  to  be  libelled  without  the  least  refer- 
ence to  the  subject  of  the  suit  ? 


The  Order  was  made. 


(49)  Ante,  Ex  parte  Simp-     post,  221.     See  ante,  Vol.  V, 
mm,  Vol.  XV,  476.     So  in     656,  and  the  note. 
Lunacy,  Ex  parte  Le  Heup, 


1811. 

HOLTZ APFFEL  v.  BAKER.  June  ^oth. 

July  lit. 
11 Y  an  agreement,  signed  by  the  Plaintiff  and  the    No  Equity 
Defendant,    and  dated  81st  May,  1808,   the  De-  In  favor  of  a 

fendant  agreed  to  let  to  the  Plaintiff  a  messuage  afnd  leuee  of  * 

.   ,  ,  .     r  A         r  .  house,  liable 

workshops,  and  premises,  m  Long  Acre,  for  nine  years  .      .^ 

and  an  half,  at  the  yearly  rent  of  70/.  payable  quarterly,  ^  exception 

on  0f  damage  by 
fire,  lor  in  In- 
junction against  an  Action  under  the  .contract  for  payment  of  rent 
upon  the  destruction  of  the  house  by  fire. 

H2 


Baker. 
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1811.         on  the  usual  days ;  and  the  Plaintiff  agreed  to  take  the 
•ri^f*  said  messuage  and  premises  upon  those  terms,  and  "  to 

zaPffbl  I^y  *he  yearly  rent  thereby  reserved  on  the  days  and 
••  *  times  and  in  manner  before  mentioned."  The  Plaintiff 
also  agreed  to  repair  the  premises,  and  keep  them  in 
repair,  reasonable  use  and  wear  and  damage  by  fixe 
excepted.  The  rent  was  regularly  paid  to  Michaelmas, 
1809.  On  the  15th  January,  1810,  the  premises  were 
totally  consumed  by  fire,  and  reduced  to  a  state  of  ruin, 
so  that  the  Plaintiff  had  been  since  entirely  deprived  of 
the  occupation  and  use  of  them. 

The  Defendant  having  brought  an  action  against  the 
Plaintiff  for  a  year  and  an  half's  rent,  from  Michaelmas, 
1809,  to  Lady-day,  1811,  the  Plaintiff  filed  his  BUI, 
praying,  that  the  Defendant  might  rebuild  the  premises, 
and  for  an  injunction  against  proceedings  at  Law  for 
recovering  rent  from  Christmas,  1809,  until  the  premises 
should  be  rebuilt ;  or  that  the  Defendant  might  accept  a 
surrender  of  the  agreement,  and  in  that  case,  for  an 
injunction  against  recovering  rent  from  Christmas,  1809; 
the  Plaintiff  in  the  latter  case,  offering  to  surrender  the 
agreement  and  all  his  estate  and  interest  therein ;  and  in 
both  cases,  offering  to  pay  the  quarter's  rent  from  Mi- 
chaelmas, 1809,  to  the  Christmas  following.  The  Plain- 
tiff having  obtained  an  Injunction  against  the  action,  for 
want  of  an  answer,  the  Defendant  on  the  coming  in  of 
the  answer,  moved  to  dissolve  the  injunction. 

The  action  was  tried,  before  the  motion  was  disposed 
of;  and  the  landlord  obtained  a  verdict. 

Mr.  Richards,  and  Mr.  Roupell,  in  support  of  the 
Motion  to  dissolve  the  Injunction. 
[  117  ]  In  the  case  of  Hare  v.  Grove  (50)  Brown  v.  Quit- 

ter (51)  and  all  the  preceding  authorities  were  reviewed ; 

and 
(50)  9  Anstr.  687.  (51)  Amb.  61V. 
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and  upon  full  consideration  the  Court  of  Exchequer.de-         1811. 
cided,  that  as  there  was  no  defence  against  an  action,        Holt- 
80  the  tenant  has  no  remedy  in  equity  against  the  effect       zapffbl 
of  the  substantive,  independent,  covenant  to  pay  the  rent  Vm 

during  the  term.    Broom  v.  Quitter  does  not  decide  the  * 

point ;  though  certainly  Lord  Northington  expressed  his 
opinion,  that,  the  covenant  for  quiet  enjoyment,  though 
it  did  not  oblige  the .  landlord  to  rebuild,  afforded  a 
ground  for  an  injunction,  until  the  house  was  rebuilt* 
The  landlord  had  insured ;  apd  had  actually  received  the 
amount  of  that  insurance  ;  which  might  perhaps  be 
considered  as  affecting  his  conscience,  and  taking  the 
case  out  of  the  general  rule,  In  this  instance  there  was 
no  insurance;  and,  the  equity  being  equql,  as  the  Chief 
Baron  observes,  the  rule  of  law  must  prevail.  There 
is  no  distinction  between  this  and  the  case  in  the  Court 
of  Exchequer,  which  is  the  l^st  decision,  and  never  con- 
tradicted, except  the  circumstance  of  the  dangerous  use, 
to  which  in  that  instance  the  bouse  was. applied;  a  cir- 
cumstance, which  the  Court  considered  immaterial. 

Sir  Samuel  Rotnilly  and  Mr.  Treslove,  for  the 
Plaintiff. 
That  case  certainly  very  much  resembles  this ;  but  it 
is  a  single  decision  of  the  Court  of  Exchequer  against 
three  in  this  Court ;  and  the  reasoning  is  not  very  satis- 
factory. Some  points  of  distinction  however  may  be 
observed.  This  is,  not  a  lease  under  seal,  with  *  distinct 
covenant  for  the  rent,  but  an  agreement  to  let  for  nine 
yean  and  an  half  from  the  preceding  ^ady-day  $t  the 
yearly  rent  of  70J. ;  and  the  tenant  agreeing  to  take  the 
premises,  and  pay  the  rent,  tnpst  be  understood  as  underT 
+t*king  that,  having  the  enjoyment  of  the  premises.  This  [  #118  J 
equity  is  supported  by  three  authorities,  two  by  Lord 
Northington,  and  one  by  Lord  BathursU  Brown  v. 
Qmlter  certainly  is  not  a  decision :  the  tenant,  refusing 
to  give  up  the  lease,  not  being  entitled  to  relief:  but 

Lord 
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181 1.         hotd  Nortfrington  expresses    a  clear  opinion  in  the  to- 
^T^         nantfa  favor.    In  Camden  v.  Marion  ( 52 )   Lord  North- 
zapffkx      ington  adhered  to  that  opinion;  representing  it  as  most 
••  unreasonable  and  unconscientious,  that  the  lessor  should 

****•  be  paid  for  a  house,  the  only  subject  of  the  demise, 
where  the  lessee  is  prevented  by  the  accident  of  the  fire 
from  enjoying  it  Lord  Apsley  clearly  decided  this  point 
in  the  tenant's  favor  in  Steele  v.  Wright  (53).  As  to 
the  distinction,  where  the  landlord  insured,  and  received 
the  value,  it  is  extremely  difficult  to  conceive,  how  that 
distinct  contract,  merely  for  the  advantage  of  the  lessor, 
with  which  the  lessee  has  no  concern,  can  affect  the 
right  as  between  them.  It  is  manifestly  against  con- 
science, that  the  rent,  stipulated  for  with  reference  to 
the  tenant's  enjoyment,  which  is  the  consideration  for  it, 
the  tenant  also  expressly  stipulating,  that  he  shall  not  be 
bound  to  rebuild,  should  be  demanded  under  these  cir- 
cumstances. In  Brown  v.  Quitter  therfe  was  land  demised 
with  the  house:  but  the  house  is  the  only  subject  of 
this  demise ;  and,  the  parties  looking  to  that  alone,  the 
limitation  of  the  covenant  to  repair  by  the  exception  of 
damage  by  fire  may  be  considered  as  extending  through- 
out the  contract  The  Lord  Chief  Baron  treats  Lord 
Northingtoris  opinion,  comparing  the  effect  of  this  ac- 
cident to  an  eviction,  as  unsound.  The  effect  of  giving 
this  relief  will  be  to  divide  the  burthen ;  either  conn 
[  #119  ]      Spelling  the  landlord  to  rebuild,  or  letting  the  tenant 

give  up  the  lease. 

The  Lord  Chancellor. 
Some  of  the  fire-offices  reserve  the  option  of  paying 
the  money,  or  laying  it  out  themselves ;  which  may  make 

acon- 


(53)   Before   Lord  North-  ($3)    Cited   1  Term    Rep. 

ington.    Cited  from  a  MSS.  708,  in  Doe  v.  Sandham,  as 

of  Serjeant  Hill  in   the  li-  decided  by  I*ord  Ap$ley9  in 

brary  Of  Lmcobt's  Inn.  1773. 
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a  considerable  difference ;  as  that  option  ought  not  to 
affect  the  lessee. 

For  the  Plaintiff. 
That  option  is  reserved  merely  for  their  own  protection 
against  fraud ;  not  for  the  benefit  of  the  tenant. 

Mr.  Richards,  in  Reply. 
At  law  there  is  no  doubt ;  and  where  is  the  equity  ? 
This  is  the  contract  of  the  parties.  If  it  can  be  com- 
pared to  eviction,  there  is  a  defence  at  law.  If  the 
premises  were  destroyed  by  the  overflowing  of  a  river, 
that  was  held  by  Lord  Norihmgton  not  to  raise  an  equity. 
Lord  NorMngton's  distinction  has  no  solid  foundation ; 
and  the  last  case  is  a  very  solemn  decision  upon  a  re* 
view  of  all  the  authorities  and  the  principles. 

The  Lord  Chancellpr. 
After  so  solemn  a  determination  of  this  question, 
Upon  a  hearing,  the  Court  ought  to  abide  by  it ;  and 
really  I  cannot  perceive  the  equity  in  this  sort  of  case* 
Suppose  a  demise  for  seven  years,  at  a  rent  of  1002. 
per  mmmm,  the  tenant  to  repair  in  all  cases  except  fire, 
not  to  be  liable  in  that  case,  and  the  landlord  stipu- 
lating, that  in  case  of  fire  he  will  be  content  at  the  end 
of  seven  years  to  take  the  land  without  the  house :  if 
they  choose  to  make  that  agreement,  why  should  they 
not  I  These  parties  have  made  that  agreement.  If  it  can 
•be  maintained,  that  the  meaning  of  this  contract  is, 
that,  if  a  fire  should  happen,  the  rent  shall  not  be 
paid,  there  is  no  occasion  to  come  into  equity :  but,  if 
that  is  not  the  effect  of  the  contract  at  law,  I  cannot 
see  any  equity. 


1811. 


Holt- 

ZAPFFSL 

9. 

Bakbil 


[•!*>) 


The  Injunction  was  dissolved. 
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1811.  ..-..;- 

July  Ut,  2d. 

and  several  WOOD  r.DOWNES. 

preceding  days. 

BeneBcial  con-  fTERBERT  HOWARTH  died  in  1745;  having 
tracts  and  con-  devised  his  estates,    subject  to  his  debts,    to  his 

veyances,  o  -  ^iree  sisters,  as  tenants  in  common  in  fee.     The  Plain- 

tto      v  from   ^  Frances  Wood,  his  great  niece,   by  a  son  of  one  of 
his  client  dur-   those  sisters,  was  his  heir  at  law. 
ing  their  rela-  «  ...  . 

tion,  as  such,  The  Bill,  filed  by  William  Wood  and  Frances,  his  wife, 
and  connected  claiming  in  her  right  as  heiress  at  law  and  devisee,, 
with  the  sub-  prayejj  that  the  several  contracts,  deeds,  &c.t  executed 
ject   of  the      by  the  plalntiff  WiUiam  Wood  and  Frances,  his  wife,  to 

r  hi  t  th  ^e  Defendant,  of  any  right  or  interest,  belonging  to 
charge  of  them  in  the  Whitehouse  estate,  or  other  property  of 
Champerty,  de-  Herbert  Howarth,  which  purported  to  be  an  absolute 
creed  to  stand  sale  or  conveyance  of  any  such  right  or  interest  to  the 
as  a  security  Defendant,  may  be  declared  fraudulent  as  against  the 
only  for  what  plaintiff;  and. may  stand  as  security  only  for  any  sums* 
wasac-pjgjj  »that  may  appear  to  be  due  on  a  general  account;  and 
d-d  or-  ^at  *^e  purchase  made,  and  conveyances  taken,  from 
chases  by  the  George  Pardee  and  Somerset  Davis  may  be  declared 
attorney  de-  to  have  been  taken  in  trust  for  the  Plaintiff;  that  an  ao-. 
clared  a  trust,  count  may  be  taken  of  all  sums,  paid  and  advanced  by 
A  subsequent  the  Defendant  to  the  Plaintiff,  and  also  of  sums  ex- 
deed,  not  a  se-  pended  by,  or  justly  due  to,  the  Defendant,  for  fees,  or 
parate,  iqde-  otherwise,  as  attorney  and  solicitor,  and  of  the  sums, 
pendent,  vo-     p^j  to  Pardoe  and  Davis,  with  interest;  on  account  of 

luntary,  trans-  ^  rents  received,  and  the  produce  of  timber  sold;  and 
action,   but 

t»nd«  the  same  *  reCOnTeyanCe- 

pressure,  and 

called  for  un-        The  Bill  charged,  that  the  Plaintiffs  were  deceived  by 

der  the  cove-    the  Defendant ;  that  the  conveyances  were  obtained  by 

nant  for  far-    his  influence  and  controul,  while  acting  as  their  attorney 

ther assurance,  ^d  solicitor;  that   they  were  not  acquainted  with  their 

no  confirms*  *a»u*« 

ngnts, 

tion. 
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rights,  the  nature  and  value  of  the  estate,  ftc.;  that 
representations  were  made  by  the  Defendant,  that  there 
was  great  doubt,  whether  the  Plaintiffs  could  recover  the 
estate ;  that  the  price  he  gave  was  inadequate,  and  an 
arbitration  was  made  under  his  controul  and  manage- 
ment; that  no  attorney  was  employed  on  behalf  of  the 
Plaintiffs  in  the  purchase  by  the  Defendant;  that  his 
purchases  from  Pardoe  and  Davis  were  made  on  behalf 
of  the  Plaintiffs ;  that  Pardoe's  principal  inducement  was 
the  Plaintiffs' release  of  demands  upon  him;  and  Daviia 
inducement  was,  that  the  right  of  the  Plaintiffs  would 
prevent  his  making  his  security  available;  and  the  De- 
fendant represented  to  them,  that  the  purchases  were 
made  oh  behalf  of  the  Plaintiffs, " 


mu 


Wood 

v. 
Down  as. 


The  answer  represented,  that  the  Plaintiff,  William 
Wood,  being  under  great  anxiety,  and  very  unwilling  to 
embark  at  his  own  risk  in  the  tedious,  expensive,  and 
uncertain,  litigation,  necessary  for  enforcing  his  wife's 
claims,  the  agreement  took  place  'between  him  and  the 
#  Defendant  in  October,  1789,  contained  in  the  instru- 
ment of  that  date :  reciting,  that  the  Plaintiff  had  ap- 
plied to  the  Defendant  to  prosecute  the  suits ;  to  which 
he  consented:  but,  as  the  subject  was  extensive  and 
confused,  and  likely  to  be  attended  with  great  difficulty 
tod  expence,  which  the  Plaintiff  was  not  in  a  situation 
to  advance,  ftc. 


[♦122] 


The  answer  farther  stated,  that  afterwards,  in  1790, 
upon  advice,  that  such  an  agreement  would  be  illegal, 
they  came  to  an  agreement  for  a  sale  to  the  Defendant 
in  consideration  of  100/.  then  paid,  and  1000/L  to  be 
paid,  as  after  mentioned,  of  the  Plaintiff's  one-third  of 
the  estate ;  and  the  conveyance  was  executed,  and  a  fine 
levied,  accordingly.  Another  conveyance  was  executed, 
dated  the  2Sd  and  94th  of  December,  1791,  after  a  reco- 
very 


lit 
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very  is  ejectment  in  right  of  the  Plaintiff,  and  posses* 
sion  taken  under  it,  upon  a  suggestion  of  doubts  of  thtf 
validity  of  the  former  conveyance  and  fine,  the  Plaintiff 
not  baring  then  recovered  possession,  in  consideration  of 
the  sum  of  1 10W.  formerly  paid. 

The  answer  denied  the  several  charges  in  the  Bill  as 
to  the  purchases  from  Pardoe  and  Davis,  and  the  al- 
leged imposition,  inadequacy,  &c;  that  the  Defendant 
had  any  particular  knowledge  of  the  estate,  that  was  not 
equally  possessed  by  the  Plaintiff;  that  the  Defendant, 
though  employed  as  the  FlaintifPs  solicitor  in  m*k*ng 
inquiries  relative  to  the  title  prior  to  January,  1790, 
acted  as  solicitor  at  the  execution  of  the  deeds ;  insist- 
ing, that  the  Plaintiff  had  full  knowledge;  and  the  con- 
tracts were  perfectly  fair,  &c 

Tlie  Lard  Chancellor  after  a  most  minute  statement 
of  the  facts  of  this  case  pronounced  the  following  judg- 
ment 

This  is  a  case  of  great  importance  with  reference  to 
persons,  standing  in  the  relation  of  attorney  and 
client  (54).  Taking  the  first  of  these  instrumepts  either 
as  an  agreement,  entered  into  with  the  Defendant,  a 
solicitor,  applied  to  carry  on  the  suit  upon  the  part  of 
the  Plaintiff,  and  assuming,  as  I  may  infer,  that  this  deed 
would  give  the  Defendant  a  benefit  of  some  amount  re- 
garding it  as  an  agreement  executed  between  attorney 
and  client,  it  could  not  have  stood  in  a  Court  of  Equity : 
it  could  not  be  enforced ;  and  farther,  ppon  the  doctrine 
of  Champerty  and  the  cases  upon  buying  pretended 
titles,  if  the  Defendant  had  not  been  the  attorney,  it 

would 


(54)  Ante,  Gibson  v.  Jeyes,      280.     II,  204.     M<mU$quic% 
Vol.  VI,  266 ;  see  the  notes,      v.  Sandys,  post,  302. 
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pwald  be  quite  impossible,  that  a  Court  of  Equity  could 
pMnit  this  deed  to  have  any  effect*  It  is  an  instrument 
equally  inoperative  both  at  Law  and  in  Equity:  no  cove- 
ftrint,  contained  in  it,  c^ould  be  executed;  and,  whatever 
affect  it  might  have  by  way  of  Estoppel,  it  could  have 
none  by  transmutation  of  interest  on  both  grounds ;  as 
bong  liable  to  imputation  for  Champerty,  and  also  as  a 
deed  obtained  from  a  client  by  an  attorney,  beginning  to 
carry  on  those  suits,  the  effect  of  which  was  to  be  the 
consideration  for  this  instrument 


1911. 


Wood 

DoWNBS. 


The  subsequent  deed,  of  1791,  which  is  relied  on  aft 
a'  confirmation,  clearly  cannot  have  that  effect.  If  the 
principles  of  a  Court  of  Equity,  not  only  with  reference 
to  the  law  of  Maintenance  and  Champerty,  but  also  as 
■rising  out  of  the  relation  of  attorney  and  client^  would 
not  have  permitted  the  original  transaction  to  stand,  this 
lobtequent  deed  cannot  have  the  effect  of  doing  away  all 
the  Objections.  The  Defendant  is  bound  to  an  admission, 
that  the  deed  of  1791  was  called  for  by  him  under  the 
pressure  of  an  obligation,  which  he  had  a  right  to  call 
upon  the  Plaintiff  and  his  wife  to  fulfil;  and  the  deed  re* 
*  cites,  that  he  had  called  on  them  to  fulfil  their  covenant 
for  farther  assurance ;  under  which  that  deed  was  exe- 
cuted* This  deed,  purporting  upon  the  face  of  it  to 
halve  been  executed  expressly  at  the  instance  of  the  De- 
fendant in  discharge  of  a  covenant,  which  is  not  binding 
on  the  ground  of  Champerty,  or  the  relation  of  attorney 
and  clietit,  must  be  taken  to  have  been  executed  in  con- 
sequence of  a  covenant,  having  110  binding  effect  in 
aqfcrity ;  and  is  therefore  no  confirmation. 


[•18*1 


The  dates,  with  reference  to  the  subsequent  transae* 
are  extremely  material;  and  the  circumstances, 
under  which  the  residue  of  the  1000/.  was  paid.  Tak- 
ing the  situation  of  the  Plaintiff  and  his  wife,  before  any 

instrument 
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.1811.         instrument  was  executed  by  him,  to  be  such  as  it  fa  te- 

-jJT*T         presented  to  be  by  the  answer,  confirmed  by  the  repfe- 

p9  sentation  in  several  of  the  instruments,  it  was  one,  for 

Pqwjibs;  a  suitor  to  be  placed  in,  of  as  much  difficulty,  as  doubt- 
ful with  regard  to  the  probable  surplus,  and  as  bur- 
tbensome  in  point  of  expence,  as  can  be  conceived.  He 
was  upon  the  representation  of  the  Defendant  himself 
not  only  placed  under  all  those  difficulties,  attending  the 
obligations  resulting  out  of  the  articles  of  1787,  and  the 
agreements  of  1789  and  1790,  when  the  Defendant  be- 
came the  purchaser,  but  he  had  not  the  means  of  success- 
'  fully  struggling  with  thpse  difficulties.  He  had  at  least 
by  the  advice  of  his  Solicitor  fallen  into  a  situation,  in 
which  his  original  difficulties  were  enhanced  with  all  the 
additional  difficulties,  resulting  from  an  obligation,  con- 
ceived by  himself  and  others  to  be  ineffectual,  but  never 
admitted  to  be  so  by  the  Defendant;  always  on  the  con- 
trary representing  the  points,  to  which  the  Plaintiff's  at- 
tention had  been  drawn,  as  too  absurd  to  be  insisted  on; 
the  difficulties  from  a  fine  levied  by  his  wife,  attend- 
Jpg  the  question,  whether  it  was  to  operate  by  Estop- 
pel, or  not,  and  from  the  deed  of  1791 ;  which  the -De* 

£  +1£5  ]      •fendant  cannot  represent  as  an  independant,  detached, 

voluntary,  transaction.  His  mouth  is  closed  as  to  that;  re- 
citing; that  he  called  for  it ;  and  called  for  it  in  discharge 
of  the  obligation,  arising  out  of  the  covenant  for  farther 
assurance ;  which  he  represents  himself  entitled  to,  and 
determined  to  have. 

I  have  observed,  that  this  case  appears  to  me  as  to  be 
regarded  in  two  points  of  view ;  the  transaction  liable 
to  objections  of  two  kinds:  first," as  bringing  forward 
the  consideration  of  the  effect  of  a  bargain  between  an 
attorney  and  his  client,  for  the  benefit  of  the  attorney, 
before,  pending,  and  after,  a  suit;  and  not  only  for  his 
benefit,  but  connected  with  the  very  article  and  subjetf 

in 
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In  contest  in  a  suit,  in  which  he  was  about  to  he  en*  1B1U 
gaged.  The  objection  therefore  is,  not  merely  that,  Woo© 
which  flows  out  of  the  relation  of  attorney  and  client,  t>. 

but  beyond  that,  if  not  cured  by  a  distinct,  separate,  de-      Dowwb** 
tached,  transaction,  after  all  the  circumstances  and  every 
objection  were  known  and  understood,  upon  the  fact, 
that  this  was  the  purchase  of  a  title  in  litigation,  with 
reference  to  the  Law  of  Maintenance  and  Champerty. 

The  authorities,  which  it  is  necessary  to  cite  upon  this    Maintenance 
occasion,    applicable    to    that    objection,    I  take  from  **&  Ckam- 
Hawkins's  text ;  whose  references  fully  establish  the  doc-  ****** 
trine  he  delivers.     As  to  maintenance,  he  (55)  states, 
that  it  has  been  said,  no  one  can  be  guilty  of  it  in  re- 
spect of  any  money,  given  to  another,  before  any  suit  is 
actually  commenced ;  yet  if  it  plainly  appear,  that  it  was 
given  merely  with  a  design  to  assist  him  in  the  prosecu-  .  . 

tbn  or  defence  of  an  intended  suit,  which  afterwards  is 
actually  brought,  surely  it  is  as  great  a  misdemeanor  in 
the  nature  of  the  thing,  and  equally  criminal  at  Common 
#  Law,  as  if  the  money  were  given  after  the  commence-  [  *  196  ]  ' 
ment  of  the  suit ;  though  perhaps  it  may  not  in  strictness 
come  under  the  notion  of  maintenance. 

Another  passage  (56)  is  material;  stating  Champerty 
to  be  the  unlawful  maintenance  of  a  suit  in  consider- 
ation of  some  bargain  to  have  part  of  the  thing  in  dis- 
pute, or  some  profit  out  of  it;  and  by  Statute  (  57  )  it 

» 

is  enacted,  that  no  person  for  to  have  part  of  the  thing  .    . 

in  plea  shall   take  upon  him  the  business,    that  is  in  , 

suit. 

The  Year  Book,  IS  Hen.  VII,  17,  is  referred  to  (58) 
for  this  doctrine ;  that,  though  the  giving  part  of  the  land 

in 
(56)  1  Hawk.  P.  C.  637.  (57)  Stat. 28Edw.  Ill,  c.ll. 

(56)  1  Hawk.  P.  C.  545.  (58)  1  Hawk.  P.  C.  548. 
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1611.  ip  suit  after  the  end  .of  it  to  a  Counsellor  for  Lis  wages  i 

^£D         not  within  the  meaning  of  the  Act,  if  it  evidently  appears 

„.  that  there  was  no  kind  of  precedent  bargain  relating* 

Dqwmbs,      such  gift,  it  seems  dangerous  to  meddle  with  any  sud 

gift;   since  it  cannot  but  carry  with  it  a  strong  pre 
sumption  of  Champerty. 

Lord  Northington,  relieving  against  a  bargain  of  thii 
sort,  gives  the  reason  in  these  words,  that  it  savors  oi 
Champerty,  or  carries  a  strong  presumption  of  it. 


-  .1 


The  cases  in  print,  that  have  reference  to  this  subject 

are,  Proof  v.  Hinds  (59).     Wabnesley  v.  Booth  (6Ek) 

Drapers  Company  v.  Davis (61  ).  Oldham  v.  Hand(GQd 

Newman  v.  Payne (63).    In  Hylton  v.  Hylton  ( 64 )  iti 

[  +127  ]      *laid  down  as  clear  Law,  that  no  attorney  can  take  AD] 

Attorney  can*   thing  for  his  own  benefit  from  his  client  pending  tin 

1°.     *e  "7.    *uit,  save  his  demand:  and  I  add,  that,  as  a  guardiai 
thing  from  his  .  ..       .        ..  .         ..        !r 

client  for  his  cannot  ta*:c  any  ^mg  fro™  his  ward  pending  the  guar 

own  benefit  dianship,  or  at  the  close  of  it,  or  at  any  period,  until  fa* 

pending  the  influence  has  ceased  to  exist,  the  obligation  upon  an  at 

suit,  bat  his  torney  to  refrain  from  taking  an  extraordinary  benefit  i 

demand :  nor  at  feast  as  strong, 
a  guardian 

tromd.  h"T*d      The  case  of  WeUs  v.  Middleton  ( 66 )  is  an  extremel] 

strong  case  of  this  kind.     It  was  admitted,   that  thi 


noratit.  close,  transaction  was  liable  to  no  objection  as  between  vm 

nor  until  the    and  man :  but  it  was  overturned  upon  this  great  prin 

relation  and      ciple  the   danger  from  the  influence  of  Attorneys  oi 

influence  have  Counsel  over  clients,  while  having  the  care  of  their  pro 

ceas      in  ei-    p^^y .  ^ a    whatever  mischief  may  arise  in  particuk 
ther  case.         r  r 


(50)  For.  1.  (64)  2  Ves.  547.    Batch  v 

(60)  2  Atk.  25.  Hatch,  ante,  Vol.  IX,  292. 

(61)  2  Atk.  295.  (65)  Cited  ante,  VoK  IX 

(62)  2  Ves.  259.  294.     XII,  372.    XIII,  52 

(63)  Ante,  Vol.  II,  199.  138. 
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cues,  the  Law,  with  the  view  of  preventing  public  mis- 
chief says,  they  shall  take  no  benefit,  derived  under  such 
circumstances.  It  is  not  denied  in  any  case,  that,  if  the 
relation  has  completely  ceased,  if  the  influence  can  be 
rationally  supposed  also  to  cease,  a  client  may  be  gener- 
ous to  his  Attorney  or  Counsel,  as  to  any  other  person : 
but  it  must  go  so  far. 


1011* 


Woon 

9. 

Bpwnbs. 


Iii  a  case  in  1767,  not  in  print,  Strachanv,Brandon(G6), 
die  Plaintiff,  by  descent  a  Swede,  but  born  in  England, 
claimed  as  heir  of  a  Swede  a  large  estate :  being  in  in- 
digent circumstances  he  applied  to  Willis,  an  attorney ; 
who  agreed  to  undertake  his  cause,  if  a  fund  could  be 
procured.  A  subscription  was  proposed ;  and  Willis  be* 
came  one  of  the  subscribers  upon  these  terms ;  that  the 
Plaintiff,  if  he  succeeded,  should  pay  the  subscribers, 
and  among  them  Willie,  double  the  sums  advanced ;  and 
if  he  failed,  the  subscribers  were  to  lose  their  money.  A 
•  bond  was  given  with  a  penalty  of  4000/. ;  and  1000/.  [  *128  ] 
was  advanced.  That  case  was  before  Lord  Northington; 
who  decreed,  that  the  bond  could  not  be  permitted  to 
stand  as  a  security  for  more  than  the  1000/.  actually 
advanced ;  stating  in  his  Decree,  that,  this  transaction, 
though  not  strictly  Champerty,  was  so  near,  that  it  Bond  set  aside 
could  not  be  permitted  to  prevail;  declaring,  that  it  M»  though  not 
savors  of  Champerty;  and  is  therefore  dangerous  to  *_f  __?!"" 
public  Justice  (67). 


perty,  near  k* 


That  has  been  since  followed.  If  sttch  is  the  doctrine, 
let  us  examine  this  case.  Upon  the  question,  whether 
these  can,  be  represented  as  bargains,  made  by  the  De- 
fendant with  the  Plaintiff  for  the  Plaintiff's  benefit,  I 

cannot 


(08)  Since    published,    in     Stevens  v.  Bagwell,  XV,  13ft 
1  Eden,  303.  Hartley  v.  Russell,  2  Sim.  if 

(07)  See  ante,Vol.  Ill,  602.     Stu.  244. 
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cannot  be  supposed  to  err  in  stating,  that  the  Defendant 
may  fairly  be  regarded  in  purchasing  his  client's  title 
upon  these,  or  any,  terms  as  not  meaning  to  purchase  for 
his  client's  benefit.  Next,  this  is  really  Champerty;  and 
it  is  impossible  to  deny,  that  it  savors  of  it.  Then  as  to 
the  confirmation  by  the  deed  of  December,  1791,  it  is 
impossible  to  declare  that  to  be  such  a  confirmation,  in 
the  sense  of  that  word,  that  the  transaction  is  now  to 
be  regarded  as  free  from  objection.  This  is  not  a  sepa- 
rate, detached,  transaction;  but  was  called  for  professedly 
under  the  force,  pressure,  and  influence,  of  the  priot 
transaction;  and  this  passed,  when  it  is  impossible  to 
represent  the  Plaintiff  as  a  free  agent;  when  he  was 
labouring  under  all  the  pressure,  belonging  to  his  situa- 
tion, independent  of  these  transactions;  his  difficulties 
aggravated,  as  they  were,  by  the  effect  of  those  transac- 
tions. This  purchase  therefore  could  not  possibly  have 
stood  in  1791. 


fl*9] 


The  next  question  is,  whether  the  Defendant  can  hold 
for  his  own  benefit  the  purchase  he  made  from  Davis  : 
*  that  is,  whether  an  attorney,  employed  to  recover  this 
third  part  of  an  estate,  can  by  availing  himself  of  his 
situation,  and  acting  upon  the  opportunity  of  bargaining 
for  the  purchase  of  a  mortgage,  which  the  client  would 
have  had,  stating,  that  the  purchase  was  for  the  client 
himself,  admitting,  that  upon  the  doctrine  of  Equity  it 
was,  not  for  his  own,  but  for  his  client's,  benefit,  turn 
round  upon  his  client ;  and  insist  upon  holding  the  mort- 
gage in  this  instance,  not  only  for  630/.,  but  for  1100/. 
It  is  a  most  difficult  point  to  maintain,  if  the  purchase  of 
the  Plaintiff's  third  of  this  estate  cannot  stand,  that  the 
Defendant  may  set  his  foot  upon  that,  to  enable  him  to 
stretch  forward  to  a  mortgage ;  and  in  that  shape  claim 
a  charge  of  1100/.,  having  made  the  purchase  for  600/. 
The  Plaintiff  therefore  must  be  entitled  to  redeem  that 

mortgage 
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tt^ume  terms,  upon  which  Davis  would  be  entitled. 
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^  There  is  a  question  beyond  that,  of  rather  more  diffi- 
culty; whether  the  Defendant,  having  actually  purchased 
the"  interest  of  Pardoe,  such  as  it  was,  and  having  after- 
wards ^covered  the  third  of  the  estate,  if  he  must  give 
up  the' original  third,  is  bound  also  to  give  up  a  moiety 
of  Hike  third  he 'purchased  from  Pardoe*  I  have  had 
timeh  difficulty,  upon  that :  but  my  conclusion  is,  that  he 
ii  fttnmd  to  give  up'  that  also ;  taking  it  under  such  cir- 
e&n&famces,  that  he  must  be  considered  a  purchaser  for 
the  plaintiff's  benefit,  if  the  original  transaction  as  to 
the  Plaintiff's  own  third  cannot  stand ;  and  it  is  too  dan- 
gerous to  permit  these  written  declarations  of  trust  to  be 
done  away  by  the  answer  of  the  Defendant,  contradicting 
thetn,  and  stating,  that  he  has  betaken  himself  to  a  situa- 
tion, in  which  he  is  obliged  to  exhibit  these,  as  appear- 
ances merely  to  evade  the  administration  of  justice.  The 
Defendant,  therefore,  being  a  trustee  for  the  Plaintiff  of 
•  the  original  third,  and  the  interest  in  Daw's  mortgage, 
is  also  a  trustee  of  a  moiety  of  the  third  purchased  from 
Ptordoe. 

* 

Then,  as  to  the  acquiescence  from  1791,  why  should 
that  produce  another  effect?  Is  the  Plaintiff  at  this 
moment  delivered  from  the  difficulties,  in  which  he  was 
involved  in  1791?  He  is  in  exactly  the  same  situation  of 
difficulty  and  embarrassment  as  he  was  at  that  period. 

Upon  those  grounds,  after  a  very  anxious  consideration 
of  this  case,  my  opinion  is,  that  the  Plaintiff  is  entitled 
to  relief  against  this  Defendant  to  the  extent  I  have 
stated;  and  it  follows,  that,  giving  the  Plaintiff  relief 
upon  these  principles,  I  must  give  it  to  him  with  his  costs 
of  suit 


Wood' 

v. 
Downes; 


[  *180] 


Vot.  XVIII. 


The 
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The  Decree  declared,  that  the  agreement  of  the  24th 
of  October,  1789,  and  the  27th  of  January,  1790,  should 
be  delivered  up  to  be  cancelled :  that  the  indentures  of 
the  24th  and  25th  of  March,  1790,  and  the  23d  and  34th 
of  December,  1791,  and  the  fines,  levied  in  pursuance 
thereof,  should  stand  as  a  security  for  the  balance,  if  any, 
due  upon  an  account;  and  that  the  purchases  from  Pardoe 
and  Davis  were  to  be  considered  as  made  for  the  benefit 
of  the  Plaintiff.    Accounts  were  directed  of  what  was  doe 
for  principal  and  interest  upon  the  sum  of  1 100L  advanced 
by  the  Defendant,  and  what  was  paid  for  his  fees  and 
disbursements,  &c.;  of  which  a  bill  was  to  be  delivered  a 
and  of  the  sums  advanced  by  him  to  Pardoe  and  Da*ii 
for  the  purchases  from  them. 


1181} 

Rolls. 

1811. 

July  9th. 
Legacy  on  con- 
dition to  be 
void,  in  case 
the  legatee 
should  succeed 
in  the  event  of 
the  death  of  A, 
without  issue 
of  her  body; 
payment  de- 
,  creed  in  the 
life  of  A.  and 
without  se- 
curity. 


FAWKES  v.  GRAY. 

JflARIAN  MILLIGAN  by  her  Will,  dated  the  4*h 
of  January,  1800,  among  other  legacies  gave  to 
the  Plaintiff  Mary  Fawkes  the  sum  of  1000/.,  but  under 
this  express  condition,  that  in  case  she  should  succeed  to 
the  lands  and  estate  of  Dalstairth  and  others  in  the 
event  of  the  death  of  Marian  Paterson  without  heirs 
of  her  body,  then  the  said  legacy  was  to  be  void  and 
null;  and  after  giving  some  other  legacies  the  testatrix 
disposed  of  the  residue  of  her  personal  estate ;  and  ap- 
pointed executors. 

The  Bill  was  filed  in  1810,  after  the  death  of  the 
testatrix,  but  in  the  life  of  Marian  Paterson,  who  had 
issue  living ;  claiming  the  Iegaey ;   insisting,  that  it  was 

to 
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to  be  Void  only  m  the  event  of  the  Plaintiff's  becoming 
aider  an  intafl,  created  in  1799,  entitled  to  the  estates  at 
baUkabrth  previous  to  the  death  of  the  testatrix,  or  to 
die  first  lawful  term  after  her  decease,  when  she  directed 
die  said  legacy  to  be  due  and  payable. 

Mr*  DowdemoeB,  for  the  Plaintiff  contended,  that  this 
was  an  immediate  bequest,  vested,  subject  to  be  devested 
upon  a  future  contingency,  in  the  nature  of  a  condition 
subsequent ;  and  there  was  no  bequest  over,  except  the 
residuary  clause;  that  upon  the  other  construction  it  must 
remain  dead ;  no  one  being  entitled  to  the  interest 

4 

The  Master  of  the  Rolls  made  the  Decree  accord* 
ing  to  the  prayer  of  the  Bill;  directing  the  stock,  in 
*  which  the  legacy  had  been  invested  by  the  executor,  to 
be  transferred  to  the  Plaintiff,  and  without  security,  upon 
die  authority  of  Griffith*  v.  Smith  (  68  ). 
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Fawkbs 
Gray. 


[  ♦182] 


(08)  Ante,  Vol.  1, 97. 


TOWER  v.  LORD  ROUS. 


•  

Rolls. 
1811. 

July  16th. 
QHRISTOPHER  TOWER  by  his  Will,  dated  the    The  personal 
4th  of  June,    1791,    duly  executed  to  pass  real  estate,  being 

estate,  reciting,  that  by  articles,  previous  to  his  marriage,  *6  ProP«r  **<* 

^  primary  fund 

for  the  pay- 
ment of  debts  and  legacies,  can  be  exempted  only  by  express  de- 
claration, or  plain  and  unequivocal  manifestation  of  intention;  and 
neither  a  charge,  nor  a  direction  to  dell,  nor  the  creation  of  a  Term 
for  payment,  will  exempt  the  personal  estate. 

IS 
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1811.         he  covenanted  to  settle   certain  hereditaments,  therein  ■ 
Tower       mentioned,  to  the  use  of  his  wife  for  her  life,  in  case  she 
v.  should  survive  him,  confirmed  the   said  articles;    and 

Lord  Rous,    subject  thereto  gave  and  devised  all  his  freehold  manors, 

messuages,  farms,  lands,  titles,  tenements,  rents,  and 
hereditaments,  in  the  comities  of  Middlesex,  Essex, 
Hertford,  Bucks,  and  Bedford,  and  in  the  city  of 
London,  or  elsewhere,  subject  to  such  mortgages  and  in- 
cumbrances as  then  were,  or  at  the  time  of  his  decease 
might  be,  affecting  the  same,  and  to  the  payment  of  his, 
debts  and  the  legacies  thereinafter  given,  to  the  Defen-r 
dants  Lord  Rous  and  Sir  George  Comewatt,  for  one 
thousand  years,  upon  the  trusts  after-mentioned;  and, 
subject  thereto,  he  gave  and  devised  all  his  said  freehold 
estates,  together  with  his  copyhold  estates,  except  those 
held  of  the  manor  of  Hemel  Hempstead  and  all  the  par 
tronage  in  the  right  of  placing  a  master  in  the  Grammar 
School  at  Brentwood  and  five  poor  people  in  alms-houses 
and  the  right  of  patronage  to  the  chapel  of  Brentwood 
and  the  rectory  of  Southwold,  &c.  to  his  eldest  son  for 
life ;  with  remainders  in  strict  settlement  to  his  first 
[  •  133  ]  *  and  other  sons  in  tail  male,  and  remainders  over ;  and 
he  gave  the  copyholds  of  Hemel  Hempstead  for  such 
trusts,  &c.  as,  regard  being  had  to  the  circumstances, 
nature,  and  quality,  of  the  estates,  would  best  corre- 
spond to  the  uses,  ftc.  declared  concerning  the  freehold 
estates ;  and  he  gave  and  devised  to  the  same  trustees, 
their  executors,  &c.  all  his  messuages,  lands,  and  pre- 
mises, which  were  of  leasehold  tenure,  in  trust  for  the 
person  or  persons,  who  for  the  time  being  should  be 
entitled  to  the  immediate  possession  of  the  said  freehold 
estates  under  the  limitations,  therein  contained,  to  the 
intent,  that  the  said  leasehold  estates  might  go  with  the 
freehold  so  far  as  the  law  would  permit ;  and  after  the 
usual  powers  of  leasing,  jointuring,  and  portioning,  he 
directed,  that  none  of  the  tenants  for  life  of  the  said 

estates 
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estates  should  fall  any  timber  upon  any  part  of  his  estates         18U. 
except  for  necessary  repairs,    and  not  in  Weald  Park 
even  for  repairs. 


Tower 

v. 

Lord  Rous. 


.  The  Will  then  declared,  that  the  said  term  and  estate 

for  one  thousand  years,  was  so  limited  to  the  said  trustees 

upon  the  trusts,  &c.  after  mentioned,  viz.    In  the  first 

place  to  raise  the  sum  of  1000/.  for  his  eldest  daughter, 

above  what  she  was  otherwise  entitled  to  by  the  Will, 

to  be  paid  twelve  months  after  his  death,  with  interest; 

and  upon  farther  trust  to  sell  such  part  or  parts  of  his 

said  freehold  or  copyhold  estates,  except  his  estates  in 

Essex  and  Hertfordshire,  as  they  with  the  consent  of 

die  person,  who  for  the  time  being  should  be  in  possession 

of  his  estates  under  the  Will,  should  think  proper  to 

sell,  in  order  to  pay  off  and  discharge  "  all  mortgages 

''and    incumbrances    on  any  of  my  said  estates    and 

"all    my  debts    and   legacies    and    particularly    what 

"  shall  be  due  to  my  said  wife  for  any  arrears   of  the 

"  annuity  of  200/.  per  annum  given  to  her  by  my  said 

"uncle's  Will  or  any  security  I  may  have  given  for  her 

"  *  use  for  any  arrears  now  due ;  and  then  and  in  such      [  *  184  ] 

"case  I  give  and  devise  the  fee-simple  and  inheritance 

?  of  the  estates,  whether   freehold  or  copyhold,  which 

"  shall  be  so  fixed  on  to  be  sold  for  this  purpose,  unto 

"  the  trustees,  to  whom  I  have  given  the  said  term ;  and 

"  I  will,  that  they  or  the  survivor  of  them  or  the  exe- 

."cutors  or  administrators  of  such  survivor  shall  sell, 

"  dispose  and  convey,  the  same  accordingly." 

• 

.  The  Will  then,  after  a  provision  for  the  discharge  and 
indemnity  of  the  trustees,  declared  a  farther  trust ;  that, 
if  the  30,000/.  3  per  cent.  Consolidated  Bank  Annuities, 
bequeathed  to  all  the  testators  children  by  his  late  uncle 
Thomas  Tower,  with  the  accumulated  interest,  shall  not 
be  sufficient  to  pay  to  each,  as  well  sons  as  daughters, 

except 


Tower 
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1811.         except  the  eldest,  who  by  the  limitations  shall  immediately 
suoeeed  to  thfe  possession  of  his  estate  wider  his  Will, 
the  sum  of  6000/.  a-piece,  then  that  the  trustees  shall  by 
Lord  Rous,    sale  or  mortgage  of  all  or  any  part  of  the  freehold  estate, 

or  by  sale  of  the  copyhold  in  the  county  of  Bedford, 
raise  the  sums  following. 

The  testator  farther  gave  and  devised  to  his  wife 
Elizabeth  Toner  for  her  life,  for  her  residence  only  (but 
not  to  let)  the  use  of  his  mansion-house  at  HtmUmoor, 
and  of  the  park  there,  or  of  bis  mansion-house  at  Gade- 
bridge,  and  of  the  land  thereto  belonging,  which  he  then 
used  therewith,  and!  of  twenty  acres  more  of  land,  ad- 
joining thereto ;  and  willed,  that  she  should  have  twelve 
months  after  his  death  to  make  her  election  respecting 
those  houses ;  and  that  in  the  mean  time  she  should  have 
the  use  of  his  mansion-house  at  Weald,  with  the  offices, 
gardens,  &c  for  herself  and  their  children ;  and  that  the 
same  should  be  kept,  as  it  should  be  at  the  time  of  bis 
death,  with  respect  to  house-keeping  out  of  the  rents  of 
his  estates  during  those  twelve  months  for  the  nee  of 
[  +185  ]      *his  said  wife  and  children;  and  in  case  the  Court  of 

Chancery  should  on  application  refuse  to  make  any  at 
lowance  for  the  maintenance  of  his  younger  children  out 
of  the  money  given  to  them  by  the  Will  of  his  uncle,  he 
directed  his  said  trustees  out  of  the  rents  and  profits  of 
die  estates,  comprised  in  the  term  of  one  thousand  years, 
to  pay  and  allow  the  yearly  sums  therein  mentioned  for 
that  purpose;  and  he  willed,  that,  if  at  the  time  of  his 
death  he  should  be  entitled  to  any  sum  of  money  as  per- 
sonal estate,  charged  on  any  of  his  estates,  before  de- 
vised, the  same  should  be  extinguished  for  the  benefit  of 
the  persons,  entitled  thereto  under  the  limitations  afore- 
said ;  and  he  declared,  that  his  said  trustees  and  also  his 
executors  should  not  be  answerable  one  for  another,  or 
for  the  receipts,  acts,  ftc. ;  and  that  his  said  trustees 

should 
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•faduld  retain  or  repay  to  each  other  out  of  such  moftie* 
at  should  come  to  their  hands  or  out  of  the  rents  of  his 
estates,  comprised  in  the  said  term  of  one  thousand 
years  all  their  reasonable  costs,  &c.  attending  the  trusts 
thereby  reposed.    The  Will  concluded  thus : 

"  And  I  do  hereby  give  and  devise  unto  my  dear  wife 
"  Elisabeth  Tower  1000/.,  to  be  paid  to  her  as  soon  as 
"possible  after  my  decease,  also  one  moiety  of  my 
"  plate  and  linen  at  Weald  Hall,  and  all  the  furniture 
"  at  my  house  called  Gadebridge,  likewise  the  best  of  my 
"  carriages  and  a  pair  of  coach-horses,  and  two  saddle- 
"horses;  and  all  the  rest  and  residue  of  my  personal 
"  estate  of  what  nature  or  kind  soever  I  give  and  devise 
fi  the  same  unto  such  one  of  my  sons  as  shall  at  the  time 
"  of  my  decease  happen  to  be  my  eldest  son,  and  entitled 
".  to  the  possession  of  my  freehold  estates,  devised  by 
u  this  my  Will ; "  and  he  appointed  his  wife  and  the . 
trustees  and  the  Plaintiff  executors. 


}3b 


1811. 


Toweh 

v. 

Lord  Rous* 


By  a  codicil,  dated  the  5th  of  November,  1808,  the 
•  testator  revoked  the  devises  in  his  Will  to  his  second  son 
George ;  and  gave  to  Sir  George  CornewaU  an  annuity 
of  &OQL  during  the  life  of  his  said  son  George,  and.  in 
trust  for  him,  charged  upon  his  freehold  estates  in  the 
oounties  of  Middlesex,  Essex,  and  Bucks ;  and,  if  his 
aid  ton  should  be  living  at  the  time  of  the  death  of 
Us  elder  brother,  and  failure  of  issue  male  of  his  body, 
then  he  gave  to  Sir  George  CornewaU  an  annuity  of  GOO/, 
(in  Keu  of  the  annuity  of  2001.)  during  the  life  of  his 
son  George  and  in  trust  for  him,  charged  in  like  manner ; 
and  he  gave  to  his  daughters  Caroline  and  Amelia  1000/. 
each  tipon  their  respectively  attaining  the  age  of  thirty* 
five*  if  then  unmarried ;  and  he  gave  to  his  son  Henry 
Tomer  the  sum  of  892/.  10*.  Ocf.;  and  authorised  and 
empowered  Lord  Rous  and  Sir  George  CornewaU  to  fell 

timber 


[#M6] 
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1811.         timber  or  other  trees,  growing  on  any  of  his  estates, 
(except  in  Weald  Park)  for  or  towards  raising  money  to 
pay  off  and  discharge  die  mortgages  and  other  incum- 
Lord  Rous,    brances,  affecting  any  of  his  estates,  and  also  his  debts 

and  legacies ;  and  he  willed,  that  his  said  trustees  should 
raise  such  money  either  by  the  ways  and  means,  directed 
by  his  Will,  or  by  sale  of  timber  or  by  all  or  any  of  such 
ways  or  means,  as  to  them  should  seem  meet ;  and  (after 
reciting,  that  under  an  Act  of  Parliament  an  exchange 
had  been  made,  by  means  whereof  his  mansion-house  at 
Huntmeor,  and  the  park  and  lands  thereto  belongings 
would  on  his  death  belong  to  his  wife  as  part  of  her 
jointure  )  he  revoked  the  choice,  given  by  his  Will,  of  his 
mansion-houses  at  Huntsmoor  and  Gadebridge  for  her 
life ;  and  (  farther  reciting,  that  he  had  given  to  his  wife 
the  use  of  his  mansion-house  at  Weald  Hall  for  twelve 
months  after  his  death  )  he  declared  the  use  thereof  to 
be  for  her  only  and  such  of  their  children  only  as  she 
should  think  fit  to  have  with  her;   and  he  directed,  that 
the  house-keeping  for  his  wife  at  Weald  Hall  and  such 
family  as  she  might  have  there  should  be  paid  for  out  of 
[  *  137  ]      #the  rents  of  his  real  estates  for  twelve  months  next  after 
his  death;  and  he  willed  and  directed,  that  the  deer 
in  the  park  at  Weald  Hall  to  the  number  of  not  less 
than  one  hundred,  and  all  his  pictures,  paintings,  prints, 
and  drawings,  plate,  linen,   china,  books,   goods,    and 
household  furniture,  at  or  in  his  dwelling-house,  called 
Weald  Hall  (  except  such  plate  and  linen  as  he  had  given 
to  his  wife  by  his  Will,  or  might  give  to  her  by  any  co- 
dicil )  should  go  with  the  freehold  and  inheritance  thereof 
according  to  the  limitations,  contained  in  his  said  Will 
and  codicil;  and  be  considered  as  heir-looms  belonging 
to  the  said  dwelling-house ;  and  he  thereby  empowered 
the  tenant  for  life  for  the  time  being  to  cut  decayed  tim- 
ber in  Weald  Park  for  repairs  of  his   estate  in  South 
Weald,  but  not  for  sale. 

By 
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By  another  codicil,  dated  the  13th  of  December,  1809,  bli- 

the testator  gave  his  eldest  daughter  Elizabeth  the  sum        Tower 
of  1300/L  in  lieu  of  the  legacy  given  her  by  his  Will ;  to  v. 

his  daughters  Caroline  and  Amelia  1000/.  each  in  lieu  lwd  Rous* 
of  the  legacies  given  to  them  by  his  former  codicil :  to 
his  sons  John  and  Charles  1000/.  each:  to  his  son 
Henry  1000/.  in  lieu  of  the  legacy  to  him  by  the  former 
codicil:  to  his  son  William  1000/1:  to  two  servants,  if 
in  his  service  at  his  death  20/.  each :  all  which  legacies 
he  directed  should  be  paid  at  the  end  of  twelve  months 
after  his  death ;  and,  if  not  then  paid,  to  carry  interest 
at  5/.  per  cent,  per  annum  from  that  time;  and  he  di- 
rected them  to  be  raised  in  like  manner  as  by  his  Will 
and  former  codicil  he  had  directed  his  debts  and  legacies 
to  be  raised. 

The  testator  died  on  the  20th  of  March,  1810;  leav- 
ing the  Plaintiff  Christopher  Thomas  Tower  his  eldest 
son,  Elizabeth,  his  widow,  and  George,  John,  Charles, 
Henry,  William,  Elizabeth,  Caroline,  and  Amelia,  his 
other  children,  surviving  him. 

•  The  Bill,  prayed  an  execution  of  the  trusts  of  the  [  138  ] 
Will ;  and  a  declaration,  that  the  Plaintiff  is  [entitled  to 
such  part  of  the  personal  estate  as  is  not  specifically  be- 
queathed free  from  the  debts,  legacies,  and  funeral  ex- 
pence8 ;  and  that  a  sufficient  sum  may  be  raised  by  sale 
of  the  real  estate,  or  of  the  timber  thereon,  to  pay  the 
debts,  legacies,  &c.  according  to  the  Will ;  to  be  applied 
in  exoneration  of  the  personal  estate. 

Sir  Samuel  Romilly  and  Mr.  Bell,  for  the  Plaintiff: 
Mr.  Richards  and  Mr.  Pepys,  for  the  Defendants. 


The 
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1611. 

JulyWh. 


Tower  . 

v. 
Lord  Rous. 


~* 


[♦139] 


The  Master  of  the  Rolls. 
The  personal  estate,  being  the  proper  and  primary 
fund  for  the  payment  of  debts  and  legacies,  eao  be  <exn 
empted  only  by  express  declaration,  or  plain  and  unequi* 
Tocal  manifestation  of  Intention.  The  question  gene- 
rally is,  whether  there  is  sufficient  evidence  of  that  inten- 
tion* It  is  agreed,  that  neither  a  charge  upon  the  land, 
nor  a  direction  to  sell,  nor  the  creation  of  a  term  for 
payment,  will  exempt  the  personal  estate  (69),  There  js 
in  this  Will  a  charge  of  debts  and  legacies ;  and  a  term 
created  for  payment  of  them :  but  there  is  nothing  parti- 
cular in  the  manner  of  making  that  charge;  or  the 
mode,  in  which  the  trust  of  the  term  is  declared:  no- 
thing, denoting,  that  the  testator  intended  the  land  to  be 
the  primary,  still  less  the  exclusive,  fund.  Then  it  i* 
contended,  that  the  inference  might  arise  from  the  manner 
of  giving  the  personal  estate :  but  there  is  nothing  except 
the  common  residuary  clause :  "  all  the  rest  and  residue 
"  *of  my  personal  of  what  nature  or  kind  soever: "  Not 
all  my  personal  estate : "  not  "  all,  which  I  have  not 
hereinbefore  disposed  of;"  or  any  other  of  those  forms,, 
which  in  several  cases  have  been  held  to  denote  an  intent 
tion  to  give  the  personal  estate  as  a  specific  bequest. 
Indeed  here  the  residuary  legatee  could  not  take  specifi- 
cally what  might  be  left,  after  separating  from  the  per- 
sonal estate  the  particular  articles,  givQp  to  the  widow ; 
as  it  is  admitted,  that  there  is  a  charge  of  uncertain 
amount,  which  must  necessarily  fall  upon  it:  vi?»  the  fu- 
neral and  testamentary  expences;  affording  the  infer- 
ence, that  he  did  not  intend  to  give  hi*  personal  estate 
as  a  specific  bequest. 

It 


a 


u 


(69)  Ante,  WaUm  v.  Brick- 
wood,  Vol.  IX,  449.  Han- 
cox  v.  Abbey,  XI,  179,  and 
the  references  in  the  note, 


III,  106,  Gray  v.  Minne- 
ihorpc.  Aldridge  v.  Lord 
Walkcourt,  I  Ball.  $  Beat. 
312. 
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TOW  BR 
V. 

Lord  Rous. 


It   is    said,    the    disposition,    made  in  favor  of  the  1811. 

widow  as   to     keeping   up    his   mansion-house    twelve 
months  for  her  use,  &c,  could  not  be  effected,  unless 
the  son  had  the  personal  estate  exempt  from  the  debts 
and  legacies;  as  the  executors  would  be  bound  imme- 
diately to  proceed  to  a  sale  of  the  furniture  for  the  pur- 
pose  of  paying  them :  but,  if  the  intention  was,  that  the 
furniture  should  remain  in  die  house  a  year,  the  widow 
was  herself  a  specific  legatee  of  the  furniture  during 
that  period ;    and  it  was  immaterial  to  her,  whether  at 
the  end  of  that  time  the  son  took  it  as  a  specific  legacy  or 
as  assets  for  debts.     Upon  the  general  scope  of  the 
Will  there  is  nothing,  leading  me  to  suppose,  the  testator 
meant  to  increase  his  personal  estate  at  the  expenee  of 
his  real :  on  the  contrary  there  is  a  direction,  that  any 
sums  he  may  be  entitled  to  as  personal  estate,  charged 
upon  real,  shall  be  extinguished  for  the  benefit  of  the 
person,  entitled  to  the  reaL    The  personal  estate  is  not 
given  to  any  one  by  name,  but  it  is  to  such  son  as  should 
be  the  eldest  at  his  decease;  and  who  in  that  character 
he  supposed  would  be  entitled  to  the  real  estate.    The 
•very  circumstance,  that  the  residuary  legatee  is  the  first 
taker  of  the  real  estate,    has  been  sometimes  held  a 
ground  for  exempting  the  personal  estate.    However  it  stance,^  that 

is  enough  to  say,  there  is  not  upon  this  Will  sufficient  *he  reMduary 
of  the  testator's  intention  to  exempt  it.  '      •       ,         - 

the  real  estate,  sometimes  held  a  ground  for  exempting  the  personal. 


1*140} 

The  circom- 
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,  I   Ex  parte. 


1811. 
April  26th, 

29fA.  PYE, 

May  271*.  DUBOST, 

Jvne\M£8th. 

The  presume  JfflLLIAM  MOWBRAY  by  his  Will,  dated  the 
lion  of  inten-  10th  of  April%  jgQ^  gj^g  hig  ^  the  residue 

wm      sa  •  y   Q£  j^  pr0perty  after  payment  of  his  debts,  except  the 

a  legacy  by  a 

Dortkm  to   a    8ums    a^er   mentioned,    among  other  legacies  gave  as 

child   from  a    follows :  "  I  give  and  bequeath  the  sum  of  4000/.  sterling 

parent,  or  a     "to  Louisa  Hortensia  Garos  daughter  of  John  Louis 

person  placing  "  Garos  formerly  of  Berwick  Street  Westminster:  the 

himself  in  loco  « like  sum  of  40001.  to  Emily  Garos    her  sister  and 

Parentis,  not  «  4000/.  to  Julia  Garos  her  other  sister ;  and  in  case  of 
rosed  upon  a    u  the  deftth  rf  Qne  of  the  three  j  desipe  ^  the  ^g^ 

il       ib  d  "  may  ^    d^^ed    equally  betwixt   the    two  surviving 

portion ;  the     "  8i*ters ;  and  in  ease  of  the.  death  of  two  of  them  I  de- 
legatee,  report-  "  sire  the  whole  12,00Q£  may  be  paid  to  the  surviving 
ed  to  be  the    "  sister." 
testator*s  na- 
tural daughter,      The  iegMQt  also  gaye  f0  John  i^vh  Garos  qqqL; 

,   A    '         and  "  to  Marie  Genevieve  Garos  his  wife  the  sum  of 

80,    DOtr  a  1  j  t  1 

as  the  £  ***  J  "  #260W.  sterling  for  her  own  use,  and  over  which  her 
daughter  of  "  husband  is  not  to  have  any  power :  he  having  lived 
another  man.  "  abroad  for  many  years ;  and  she  in  this  country ;  and 
Direction  for  "  no  correspondence  having  passed  between  them  during 
sale  or  trans-  "  that  time.  Her  own  receipt  shall  be  a  sufficient  au- 
fer  of  stock  "  thority  to  my  executors  for  paying  her  the  above  le» 
without  atten-  "  gacy." 
tion  to  the  rise 
or  fall:  the  The  teatator  died  on  the  8th  of  Junej  1809#      jj^ 

t  k  t  *t  w'^ow  became  a  lunatic :  the  petitioner  Pye  was  the 
happens  at  Committee  under  the  Commission ;  and  upon  her  death 
the  time  of  took  out  administration  to  her,  and  administration  de 
appropriation,   bonis  non  to  the  testator. 

The 
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The  Master's  Report  stated  from  the  examination  of         1811. 
the  petitioner  Pye,  that  Louisa  Hortensia,  Emily,  and  PyT 

Julia,  Garos  were  the   three  natural  daughters  of  the      Ex  parte. 
testator  by  Marie  Genevieve  Garos   the  wife  of  John      Dubost, 
Louis  Garos;  and  that  since  the  date  of  the  Will  Louisa      «  J*1**. 
Horiensia  Garos  married  Christopher  Dubost ;   and  the 
testator  advanced  as  a  marriage  portion  for  her,  whicfr 
by  the  settlement  appeared  to   have  been  received  by 
Christopher  Dubost,  the  sum  of  8000/. ;    and  it  being 
contended,  that  the  said  sum  of  3000/*  ought  to  be  con- 
sidered as  an  advancement,  and  in  part  satisfaction  of 
the  legacy  of  4000/.,  and  the  whole  legacy  being  claimed 
on  the  part  of  Christopher  Dubost  and  his  wife,  ( who 
^ere.both  represented  to  be  residing  abroad)  the  Master 
did  not  allow  the  claim. 


to  the  legacy  of  3500/.  to  Marie  Genevieve  Garos 
the  Report  stated  from  the  same  examination,  that*  since 
the  date  and  execution  of  the  Will  the  testator  caused 
an  annuity  to  be  purchased  in  France,  to  which  country 
she  had  retired  for  her  life,  and  laid  out  in  such  purchase 
15002. ;  and,  it  being  contended  by  the  petitioner  Pye, 
•that  the  said  sum  of  1500/.  ought  to  be  deducted  from  [  #14£  ] 
the  legacy  of  2500/.,  as  being  an  advancement,  and  in 
part  satisfaction,  and  the  whole  legacy  being  claimed  by 
the  legatee,  then  resident  abroad,  the  Master  had  not 
allowed  such  claim;  but  left  it  open  to  the  party  to  pro- 
secute, when  in  a  situation  to  do  so. 

* 
By  a  farther  Report  the  Master  found  as  to  the  French 
annuity,  that  by  a  letter,  written  by  the  testator  to 
Christopher  Dubost  in  Paris,  on  the  25th  of  November, 
1807,  the  testator  authorized  him  to  purchase  in  France 
an  annuity  of  100/.  for  the  benefit  of  .the  said  Marie 
Genevieve  Garos  for  her  life,  and  to  draw  on  him  for 
1500/.   on  account  of  such   purchase;  and  under  that 

authority 
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1811.         authority  Dubost  purchased  an  annuity  of  that  Take ; 

iT^  but  that,  as  she  was  married  at  the  time,  and  also  da- 

Ex  parte.      Ranged,  the  annuity  was  purchased  in  the  name  of  the 

Dubost,      testator ;  and  the  testator  sent  to  Dubost  by  his  desire 

St  parte.      a  power  0f  attorney  authorizing  him  to  transfer  to  Marie 

Genevieve  Garos  the  said  annuity,  dated  the  10th  of 

June,  1808. 

The  Report  farther  found  upon  the  affidavit  of  Du- 
bost and  the  copy  of  the  deed,  that  the  first  intima- 
tion he  received  of  the  death  of  the  testator,  who  died 
in  June  1809,  was  in  November  1809 ;  and  that,  in 
ignorance  of  such  death  Dubost  on  the  21st  of  October^ 
1809,  exercised  the  power,  vested  in  him,  by  executing 
to  Marie  Genevieve  Garos,  her  late  husband  being  then 
dead,  and  she  of  sound  mind,  a  deed  of  gift  of  the 
said  annuity;  and  the  Master  found,  that  by  the  Law 
of  France,  if  an  attorney  be  ignorant  of  the  death  of 
the  party,  who  has  given  the  power  of  attorney,  what* 
ever  he  has  done,  while  ignorant  of  such  death,  is  valid. 
The  Master  therefore  stated  his  opinion,  that  the  an- 
nuity was  no  part  of  the  personal  estate  of  William 
Mowbray. 

[  143  ]  The  first  petition,  prayed,  that  so  much  of  the  Report 

as  certifies  the  French  annuity  to  be  no  part  of  the  tea-; 
tator's  personal  estate  may  be  set  aside ;  and  that  it  may 
be  declared,  that  the  said  annuity  is  part  of  his  personal 
estate. 

The  other  petition,  by  Dubost  and  his  wife,  prayed  a 
transfer  of  3/.  per  cent.  Bank  Annuities  in  satisfaction 
of  1000/.  of  the  legacy ;  and  that  so  much  of  the  Bank 
Annuities  as  will  be  sufficient  to  raise  3177/.  3*.  6cL, 
the  residue  of  the  said  legacy  and  interest  may  be 
sold,  &c. 

An 
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An  affidavit  was  offered  by  Dubost,  that   upon  the  1811. 

treaty  of  marriage  .the  testator  assured  him,  that,  inde-         pyj| 
pendent  of  the  3000/.  he  had  already  bequeathed  her      M»  par*. 
4000J. ;  and  Dubost  might  depend  upon  his  not  alter-      Dubost, 
ingh.    A  letter  was  also  produced  to  the  testator  from     **<*• 
Dubost,  previous  to  the  marriage,  stating,  that  he  would 
not  believe  this  information  he  had  received,   that  the 
testator,  being  asked,  whether  he  would  remember  the 
young  ladies  in  his  Will,  answered"  You  cannot  expect 
"that;"  that  he  had  said  to  Mrs.  Dubost,  that  he  did  not 
see,  why  there  should  be  a  difference  between  the  sisters ; 
and  asking,  if  according  to  the  custom  in  France,  he 
would  give  besides  the  portion  100/.  to  be  laid  out  in 
jewels,  &c.      This  letter  was  found  after  the  testator's 
death  among  his  .papers. 

Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  Wingfield, 
Mr.  Home,  and  Mr.  Wear,  for  different  parties, 
in  support  of  the  first  Petition. 
The  French  annuity  being  purchased  in  the  testator's 
name,  and  no  third  person  interposed  as  a  trustee,  the 
interest  could  not  be  transferred  from  him  without  certain 
acts,  which  were  not  done  at  the  time  of  his  death.    It 
was  therefore  competent  to  him  during  his  life  to  change 
•  his  purpose,  and  to  mpke  some  other  provision  for  this      [  *  144  ] 
lady  by  funds  in  this  country;  conceiving  perhaps,  that 
she  might  return  here.    The  authority,  given  to  purchase 
this  annuity,  could  not  have  been  enforced  against  him 
during  his  life  by  a  person,  claiming  as  a  volunteer :  nor 
can  it  be  established  against  his  estate  after  his  death : 
the  act,  which  would  have  given  the  benefit  of  it  against 
the    personal    representative,    not    having    been    com- 
pleted (70).    Where  a  question  is  to  be  decided  by  a 

foreign 

(70)   Cotteen    v.  Missing,    ences  in  the  note,  ante,  Vol. 
X  Madd.  176.    See  the  refer-      If,  120. 
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1811.         foreign  Law,  the  first  step  is  an  inquiry  by  the  Master, 
p^  to  ascertain9  what  is  the  Law  of  that  Country. 

firjxtrtfe. 

DuBbs^t         With  regard  to  the  other  petition,  and  the  objection  to 

BkjfkrUi      the  letter,  offered  as  evidence,  the  circumstances  reteut-  • 

He  those  of  Shudal  v.  JekyUtfl)  before  Lord  Hard* 
tcicke,  Powel  v.  Cleaver  (  72  ),  before  Lord  Tkurlow,  end 
Trimner  v.  Bayne  (78),  before  your  Lordship;  and  the 
conclusion  is,  that  the  evidence  is  admissible.  /Lord 
Hardwiclce's  opinion  was>  that  this  rule  as  to  satisfaction 
is  not  confined  to  the  case  of  a  parent.  It  is  true,  it 
does  not  apply  to  a  mere  stranger,  standing  in  no-relst* 
tion,  natural  or  civil,  either  as  a  legitimate,  adopted,  or 
natural  child:  but  it  applies  to  any  person,  standing* m. 
loco  Parentis,  equally  as  to  the  parent.  The  precuaep* 
tion  was  repelled  in  Shudal  v.  JekyU  by  the  evidence*; 
which  was  held  to  be  admissible;  and  proved,  that  the 
testator  had  no  intention  of  limiting  his  bounty  to  the 
portion  he  had  given  on  the  Plaintiff's  marriage ;  declar- 
ing, that  he  would  leave  her  something  by  his  Will ;  im* 
would  not  be  put  under  any  obligation  to  do  it:  the.evi* 

[•145]       *dence  therefore  contradicting  the  supposed  intenlM* 
to  substitute  the  portion  for  the  legacy.  <      K-«. 

.  ,  *     ■  • . 

The  case  of  Powel  v.  Cleaver  certainly  had  strong 
circumstances,  admitting  argument;  and  Lord  Thsuiom? 
finding  the  legatee  a  mere  stranger  to  the  testator,  who*, 
though  undoubtedly  he  provided  a  portion,  for  her  on 
marriage,  stood  in  no  relation  to  her,  and  could  not  be 
considered  as  having  taken  upon  him  the  character  jaf 


(71)  2  Ath.  516.  and  the  notes,  112, 2M» '  Af 

(72)  2  Bro.  C.  C.  499.  to  satisfaction  of  a  debt,  gftx 

(73)  Ante,  Vol.  VII,  608.  nerally,  by  a  legacy,  Wallace 
Robinson  v.  Whitley,  IX,  677.  v.  Potnfret,  XI,  542. 

See  Ellison  v.  Cookson,  T,  100, 
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parent*  determined  against  her  claim  of  a  double  pro* 
viftm» 

TWimui  v.  Bayne  was  the  case  of  a  provision  for  a 
natural  daughter ;  which  has  beeii  considered  as  a  solid 
distinction ;  and  your  Lordship  decided  that  case  with 
attention,  and  upon  a  full  review  of  the  authori- 
Upon  the  evidence  it  is  impossible  to  deny  the  in- 
to make  a  provision  at  least  for  an  adopted  child* 
the  testator  bad  educated ;  and  that  there  was  an 
purpose  in  his  mind.  This  is  the  same  species 
of  case  as  Shudai  v*  Jekyll;  in  which  the  provision  by 
the  Will,  accompanied  with  the  declared  intention  of  the 
to  do  something  more  for  his  niece,  justified  Lord 
ie'a  decision ;  and  the  same  principle,  that  go- 
verned that  case  and  Trimmer  v.  Bayne,  though  with  a 
different  effect,  must  be  applied  to  this:  the  case  of  a 
person,  treated  by  the  testator  as  a  child*  adopted  and 
educated  by  him,  standing  upon  the  evidence  of  this  let- 
ter m  loco  Parentis  and  Filice;  having  from  the  infancy 
of  these  children  acted  as  their  parent ;  and  therefore  as 
aneh  within  the  rule  as  the  actual  relation  of  parent: 
and  child ;  and  the  circumstance,  that  the  legacy  is  given 
over  upon  the  contingency  from  one  child  to  another, 
cannot  prevent  its  application.  The  letter  of  Dubost,, 
which  is  clearly  evidence,  is  decisive.  It  is  the  letter  of 
a  person,  treating  upon  the  subject  of  his  proposed  mar- 
triage  with  the  testator,  as  her  parent,  and  also  as  having 
Bade  a  provision  for  her  by  his  Will.  The  circumstance, 
that  this  letter,  which  came  out  of  the  testator's  papers 
after  his  death,  had  been  kept  by  him,  the  settlement 
following  immediately  upon  it,  is  remarkable.  The  Mas- 
ter's Report  therefore  is  right  }  and  the  second  petition 
nasi  be  dismissed. 


1811. 


DUBOST* 


[*146] 


Sir  Samuel  RomiUy  and  Mr.  Bell,  in  support  of  the 
cond  petition;  (referring,  in  opposition  to  the  other 
Tot.  XVIII.  K  petition, 
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1811*  petition,  to  the' present  Law  of  France,  declaring,  that, 

£**  if  the  mandatory  is  unacquainted  with, the  death  of  the 

Ex  parte,  mandant,  or  any  other  cause,  which  put  an  end  to  the 

Dubost,  mandate,  whatever  he  has  done,  while  he  was  so  udae- 

Jm  p+rU.  quainted,  is  valid ). 


i. 


-  It  cannot  be  disputed,  that  the  advance  of  a  portion 
by  a  parent  on  the  marriage  of  his  child  is  a  satisfaction 
pf  a  legacy,  either  the  whole,  or  part;  and  that,  if  the 
.testator,  though  not  the  natural  or  legitimate  father,  hat 
placed  himself  in  loco  Parentis^  the  same  consequence 
Mrill  follow.  The  difference  consists  in  the  application 
of  that  principle;  and  the  question  is,  whether  the  tet- 
„  tator  gave  this  legacy  as  to  his  child ;  which  must  be 
made  out:  otherwise  the  presumption  of  satisfaction  canr 
not  arise.  In  no  case  has  the  Court  proceeded  on  any 
other  supposition  than  that  the  legacy  was  given  to  the 
legatee  as  a  child.  If  a  legacy  was  bequeathed  to  a 
child,  with  whom  the  testator  had  then  no  connection, 
but  afterwards  married  the  mother,  took  that  child  as  his 
adopted  child,  and  gave  it  a  portion  as  such,  the  legacy 
not  being  given  in  the  same  character,  the  portion  would 
not  be  a  satisfaction :  the  clear  conclusion,  from  all  the 
authorities  being,  that  they  must  be  given  in  the  same 
character. 

•  « 

[  147  ]  In  this  case  the  legacy  clearly  is  not  given  to  the  le- 

gatee as  the  child  of  the  testator;  and  no  evidence  can 
be  received  to  shew,  that  it  was  given  to  her  in  that 
character;  the  Will  containing  an  express  statement  by. 
way  of  description  certainly,  that  she  is  the  child  of: 
another  man.  The  objection  to  the  letter,  as  evidence^ 
is,  that  it  is  produced  directly  to  contradict  the  W9U. 
which  declares  her  to  be  the  daughter  of  another.,  if 
however  it  can  be  received,  the  fair  inference  is,  that  she 
was  to  have  both  the  legacy  and  the  portion.  It  is  a 
_  letter  from  the  proposed  husband;  suggesting  tQ  the 

t<fctafc>r, 


«  - 
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testator,  that  he  ought  besides  the  portion  to  give  this  1811. 

lady  a  legacy ;  and  representing,  that  he  could  not  be-  IJ^*" 

Keve,    as  it  was  said,    that  he  intended   the  contrary.       Ex  parte. 
The  testator  leaves  the  legacy  standing;  keeping  the      Dub^st, 
letter;  which  must  have  drawn  to  his  attention,  that  be-       Ex  parte. 
aides  the  portion  he  had  given  her  a  legacy.     The  fair 
inference  is,  that  the  letter  had  its  effect;  indncing  him 
to  make   no  alteration    in    the  Will,   but  to  leave  the 
legacy  standing.     How  is  that  to  be  otherwise  accounted 
for?    Can  it  be  conceived,    that   this  testator  was  ac- 
quainted with  these  decisions ;  and  thenoe  collected,  that 
upon  this  doctrine  of  satisfaction  it  was  unnecessary  for 
*hjm   to  .make  the  alteration?    The  case  of  Grave  t. 
Lard  Salisbury (74),  the  decision  certainly  turning  upon 
particular  circumstances,   is  material,  as   shewing  Lord 
Tharlow*  reluctance  to  extend  this  rule;  of  which  he 
evidently  disapproved. 

The  Lord  Chancellor. 
I  recollect,  that  Lord  Thurlow  in  that  case,  though  the 
decision  did  not  turn  upon  it,  remarked,  that,  as  the  law  The  law  does 
+  will  not  acknowledge  the  relation  of  a  natural  child  ( 75),  r#i4o-inot  »c- 
the  doctrine  of  this  Court,  on  whatever  principle  (bunded,  know- 
fa,  that  if  a  portion  is  given  to  a  child  by  Will,  or  a  gift,  1f*»  th«*cla- 
so  constituted  as  to  acknowledge  the  legal  relation,  and  !  n  °   *  na  u* 
afterwards  an  advancement  is  made  on  marriage,  that  is  jg  ^erefor 
primd  facie  an  ademption  of  the  whole,  or  pro  tanto :  considered  as 
but  if  the  legacy  is  given  to  a  person,  standing  in  the  a  stranger 
relation  of  a  natural  child  to  the  testator,  and  he  after-  within  the  rule 
wards  gave  that  child  a  sum  of  money  on  marriage,  the  °f  satisfaction 
law  does  not  admit  the  conclusion  primd  facie,  that  the  . a  leSacy 

testator  at  the  time  of  making  the  Will  recognized  that  "        Jac*e    y 

°  °  an  advance  of 

relation :  the  natural  child  therefore  is  in  so  much  better  monev 

a  situation,   that  in  his  case  the    advancement  is  not 

primd 

(74)  1  Bro.  C.  C.  425. 

(75)  Sea  the  notes,  ante,  Vol.  Ilf,  12.     V,  534. 

K8 
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IBM.         prmd  facie  an  ademption;  as  it  is  in  the  case  of  alegir 

££  timate  child:  the  effect  of  which  is,  that  the  presump* 

Export*.       tion  is  to  be  formed  consistently  with  the  notion,  that  thp 

Expert*.       testator  has  less  affection  for  his  legitimate  child  -than 

even  for  a  stranger;  as  Lord  Thurlow  used  to  express  it 
His  Lordship  also  made  another  observation*  of  great 
weight,  that  ought  to  check  any  disposition  to  carry  thjp 
farther;  that,  having  raised  the  presumption  from  t  the 
fact,  you  beat  it  down  by  declarations, .  which  from  Jjbe 
very  nature  of  mankind  deserves  little  credit ;  via*,  vhtfc. 
a  man  has  done,  or  will  do,  by  his  Will :  how  much.  shaV 
stand ;  and  how  much  shall  not :  declarations  generally 
intended  to  mislead  (  76 ) : .  but  the  primd  facie  presump- 
tion is  established  beyond  controversy*  . .  t 

The  question  is  cfertainly  of  great  consequence,  whe- 
ther this  class  of  cases  does,  or  does  or  not,  requinae^h 
dence,  that  at  the  time  the  legacy  was  constituted  the 
legatee  not  standing  in  the  relation  of  child  to  the  tea- 
tdtof,  w4s  regarded  by  him  quasi  in  that  relation ;  <&h 
ceiving  the  purpose  of  placing  himself  in  loco  ParmUui 
and,  if  it  is  necessary,  that  such  a  relation  must  then 
exist,  it  is  very  difficult  to  conclude,  that  this  particular 
[  *149  ]      *case  falls  under  that  description.  His  purpose,  whatever 

was  his  opinion  with  regard  to  these  ohildren,  seems  to 
have  been,  that  no  one  should  consider  him  as  standing 
in  the  place  of  father.  His  expressions  seem  particularly 
selected  with  the  view  to  avoid  the  description  of  a 
portion;  and  to  denote,  that,  not  he,  but  some  other 
person,  stood  in  the  situation  of  parent.       -  ,    f    , 

*  t 

In  Shudal  v.  JeykUf  and  the  subsequent  case  befbrf 
Lord  Thurlow 9  upon  the  same  principle  holding,,  that  by 
such  a  declaration,  that  he  might  leave  something,  bi$ 
would  not  specify  what,  or  be  bound,  the  legacy  could 

not 
(70)  Ants,  Vol.  r,  369. 
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not  be  partly  cut  down ;  a  natural  interpretation  was,  that 
taking  500/.  from  the  legacy,  and  leaving  500/.  he  did 
leave  something  more  beyond  what  he  had  advanced :  but 
Lord  Hardwicke  correctly  said,  he  had  no  means  of  col- 
lecting what  was  that  something  more ;  and  the  Will, 
giving  1000/.,  was  better  evidence  than  any  conjecture 
he  coold  form.  If  this  letter  can  be  considered  as  fair 
evidence,  that  he  did  not  mean  to  disturb  the  Will,  and 
that  this  fortune,  as  it  is  called  in  the  letter,  should  be 
an^  ademption  of  that  fortune,  the  doctrine  of  Shudalv. 
Jttytt  must  be  applied  to  this  case.  This  is  a  very  im- 
portant question ;  and  I  wish  to  read  the  cases,  particu- 
k*}y  Trimner  v.  Bayne ;  upon  which  occasion  I  gave  the 
subject  considerable  attention. 


1811. 


Pye, 
Em  parte. 

DUBOST, 

Ex  parte. 


•  The  other  question  involves,  not  only  the  construction 
of  the  French  law,  and  the  point,  whether  that  has  been 
sufficiently  investigated,  but  farther,  whether  the  power 
of  attorney  amounts  here  to  a  declaration  of  trust?  It  is 
dear  that  this  Court  will  not  assist  a  volunteer :  yet,  if 
the  act  is  -completed,  though  voluntary,  the  Court  will 
iot  upon  it.  It  has  been  decided,  that  upon  an  agree* 
+ ttient  to  transfer  stock  this  Court  will  not  interpose  : 
but  If  the  party  had  declared  himself  to  be  the  trustee  of 
that  stock,  it  becomes  the  property  of  the  cestui  que  trust 
vtfkmtmore;  and  the  Court  wQl  act  upon  it  ( 7?  )• 


-     The  Lard  Chancellor. 

These  petitions  call  for  the  decision  of  points  of  more 
importance  and  difficulty  than  I  should  wish  tq  decide  in 
titiu  way,  if  die  case  was  not  pressed  upon  the  Cdurt. 
•Wife  regard  to  the  French  annuity,  the  Master  has  stated 
Mm  opinion  as  to  the  Frenchlspr  perhaps  without  sufficient 
wthority,  or  sufficient  inquiry  into  the  effect  of  it,  as  ap- 
plicable 
(77)  Ante,  0& 


Distinction 
between  a  vo- 
luntary con- 

trust  created 
without 'Consi- 
deration: in 
the  latter  case 
the  Court  acts; 
not  in  the  for- 
mer. 
JunelZtk^ 
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1811. 


Pyb, 
Ex  parte* 
Do  host, 
Ex  park. 


plicable  to  the  precise  circumstances  of  this  case :  but  h 
is  not  necessary  to  pursue  that ;  as  upon  the  documents 
before  me  it  does  appear,  that,  though  in  one  sense  this 
may  be  represented  as  the  testator's  personal  estate,  yet 
he  has  committed  to  writing  what  seems  to  me  a  sufficient 
declaration,  that  he  held  this  part  of  the  estate  in  trust 
for  the  annuitant. 


I  •!«  1 


The  other  question  is  one  of  great  difficulty;  whether 
a  sum  of  money,  advanced  upon  the  marriage  of  one  of 
these  young  ladies,  when  a  settlement  was  executed,  is 
to  be  taken  to  be  a  satisfaction  of  a  legacy,  not  given 
upon  the  face  of  the  Will  as  a  portion,  not  given  to  a 
person  stated  upon  the  Will  to  be  an  adopted  child  of 
the  testator,  or  described  merely  by  name,  but  given  to 
an  individual,  a  stranger,  described  in  the  Will  as  the 
child  of  another  person ;  who  is  designated  as  the  father 
of  that  child.  It  not  only  does  not  appear,  that  the  tes- 
tator represented  himself  as  in  loco  Parentis,  but  he  has 
designated  another  individual  as  being  the  parent  J  and 
therefore  according  to  Lord  Thurlow's  opinion  in  Grave 
v.  Lord  Salisbury  ( 78 )  the  testator  has  expressed  himsfelf 
#in  tepms,  anxiously  calculated  to  conceal  the  ffect,  that 
he  was  the  reputed  father  of  that  child ;  if  he  wak  so. 


Without  going  through  all  the  cases,  that  were  cited, 
and  those  referred  to  in  them,  having  compared  the 
case  in  Atkyns  with  manuscript  notes  of  that  case,  and 
looked  into  some  other  cases,  one  in  Ambler  (79),  and 
some  earlier,  I  may  state  as  the  unquestionable  doctrine  of 
the  Court,  that,  where  a  parent  gives  a  legacy  to  a  child, 
not  stating  the  purpose,  with  reference  to  which  he  gives 
child,  the  pur-  itj  the  Court  understands  him  as  giving  a  portion;  and 
d     t  od     '  ty  a  sort  of  artificial  rule,   in  the  application  of  which 

legitimate 

(78)  1  Bro.  C.  C.  425. 

(70)  Watson  v.  The  Earl  of  Lincoln,  Amb.  325. 


Legacy  by  a 
parent  to  a 


a  portion. 
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legitimate  children  have  been  very  harshly  treated,  upon  1811, 

an  artificial  notion,  that  the  father  is  paying  a  debt  of  ^pCt 

nature,  and  a  sort  of  feeling  upon  what  is  called  a  lean-  JEc  pariL 

ing  against  double  portions,  if  the  father  afterwards  ad-  Duiiost, 

▼antes  a  portion  on  the  marriage  of  that  child,  though  of  *™  #*rlf  • 

less  amount,  it  is  a  satisfaction  of  the  whole,  or  in  part ;        .  amo& 

.  .  _    against  double 

and  m  some  cases  it  has  gone  a  length,  consistent  with  DOrti0ns' effect 

the  principle,  but  shewing  the  fallacy  of  much  of  the  m  gome  caseg 

reasoning,  that  the  portion,  though  much  less  than  the  that  a  portion 

legacy,  has  been  held  a  satisfaction  in  some  instances  has  been  held 

Upon  this  ground,  that  the  father,  owing  what  is  called  t0  satisfy  a 

a  debt  of  nature,   is    the  judge  of  that  provision,   by  *e8acy  °* 

which  he  means  to  satisfy  it;  and  though  at  the  time  of  ****   r 

amount* 
making  the  Will  he  thought  he  could  not  discharge  that 

debt  with  less  than  10,000/.  yet  by  a  change  of  his  cir- 
cumstances, and  of  his  sentiments  upon  that  moral  obli- 
gation, it  may  be  satisfied  by  the  advance  of  a  portion 
of  5000/.  ' 

The  Court  seems  in  the  older  cases  to  have  met  with 

some  difficulty  in  determining,  whether  this  rule  should 

be  confined  to  those,  who  stood  in  the  actual  relation  of 

•parent  and  child ;  and  it  has  accordingly  been  urged  in      £  •  l£f  ] 

argument,  but  not  supported  by  decision,  except  where 

accounted  for  by  evidence  of  declarations,  that  the  Court 

have  said,  they  did  not  mean  to  confine  this  doctrine  to 

persons  standing  in  that  actual  relation ;  but  perhaps  it 

might  apply  to  a  person,  placing  himself  in  loco  Parentis, 

undertaking  the  care  of  an  orphan:  but  what  is  to  be  the    As  to  the  evi- 

eridence  of  that,  whether  written  evidence  in  the  Will  denceofaper- 

and  Settlement,  or  the  conduct  observed  at  the  mar-  *on'  ^I?ln^  a 

riage,  or  to  be  derived  from  mere  declarations,  is  left  so     */ 
^^  vane  ing  a  por- 

tiktch  afloat,  that  there  is  considerable  difficulty  in;  making  tion  a8  gtan(j. 

a  judicial  decision  upon  it.  jDg  (n  /^  />a, 

rentis,  qwere* 
In 
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18tU  In.  Grave  v.  Lord  Salisbury  (80),  the  first  case  before 

^T^  Lord  Tkurlow,  Lord  Salisbury  bad  several  natural  cbiJU 

JSr  pcuia,      dren;  to  whom  he  had  given  legacies  by  his  Will;  making 

DtiHOflfK,      afterwards  a  provision  for  thejn  during  his  life,  not  qju+* 

Export*,      dem  generis;  giving  the  Living  of  Hatfield  to  one*  a 

farm  and  stock   to  another;  upon  which  the  questiqn 

arose.    It  was  contended,  that  this  was  a  satisfaction;- 

that  he  intended  by  the  legacy  to  make  a  provision,  or 

in  other  words  to  discharge  the  obligation,  he  owed  to 

that  child:  and  he  had  the  same  intention,  advancing  the 

portion,  and  the  farm  and  stock.     Lord  Thurlow  felt  the 

Distinction  be-  extreme  hardship,  as  it  is  evidently,  that  in  the  caseo£ 

tween  I<?git*-     children  whose  relation,  as  such,   the  law  recognizes, 

.   ....       A    the  doctrine  of  presumption  is,  that  a  subsequent  adr 
ral  child,  as  to  #  r.         #r  '  /        ,..,  ■ 

the  nresumed  vancement  ls  a  satisfaction  of  a  legacy  to  such  a  child: 
satisfaction  of  DUt>  **  the  'aw  d°es  not  recognize  the  relation  between 
a  legacy  by  a  the  putative  father  and  illegitimate  child,  as  imposing 
portion  in  the  this  debt  of  nature,  the  father  in  that  case  stands  as  A 
former  case,  stranger ;  and  no  such  presumption  arises  in  that  case, 
no  e.  *  r.'  where  the  subsequent  advance  is  not  proved  to  have  been 
d     d  th  ^or  ^e  very  P111?086  °f  satisfying  the  legacy;  and  there* 

of  a  stranger.  *  *°re  *ke  ^egatee  i*  entitled  to  both.  Lord  Thurlow,  di* 
[  • 153  1  rected  a  reference  to  the  Master  to  inquire  into  the  cir- 
cumstances, who  did  not  report  the  relation,  which  tip 
testator  bad  to  those  children;  and  his  Lordship,  being 
pressed  to  send  it  back  on  that  account,  refused  to  do 
so ;  observing,  that  the  object  might  have  been  to  con- 
ceal the  circumstance  of  that  relation ;  and  therefore  tfee 
Court  would  not  make  the  inquiry:  but  without  deciding, 
what  would  have  been  the  case,  if  that  relation  apr 
peared,  it  was  enough,  that  it  stood  as  the  case  of  a 
stranger ;  and  therefore  the  other  provision  was  not  a 
satisfaction. 

In 

« 

(80)  1  Bro.  C.  C.  42o.  Wetherby  v.  Difon,  post.  Vol.  XIX, 
407.     Coop.  279. 
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.  In^be subsequent  ca^e  of  Powel  vfCieaver (8V)f  where         1811. 
the  provision  made  was  described  as  a  portion,  Lord         pl#i 
Tkmrlow  stated  expressly,  that,  if  the  legacy  is  given,       Exwmri^, 
not  as  a  portion,  by  a  stranger,  who  advances  money  on       Sunoitl 
the  marriage  of  the  legatee,  denominating  that  advance       E*t*rt$. 
a  portion,  that  denomination  will  not  have  the  same  effect 
in  the  case  of  a  stranger,  as  it  would  in  the  case  of  pa* 
rent  and  child ;  and  Lord  Thurhw  asserts,  that  there  is 
no  authority  contradicting  that 

If  that  is  right,  it  comes  to  this ;  that,  where  a  father 
gives  a  legacy  to  a  child,  the  legacy,  coming  from  a    Legacy  from 
father  to  his  child,  must  be  understood  as  a  portion*  *  father  to  a 
though  it  is  not  so  described  in  the  Will;  and  afterwards  cWM  under- 
advancing  a  portion  for  that  child,  though  there  may  be  8.       **  a  *>£1V 
slight  circumstances  of  difference  between  that  advance      t '       •* 
and  the  portion,  and  a  difference  in  amount,  yet  the  scribed, 
father  will  be  intended  to  have  the  s^me  purpose  in  ea$h 
instance;  and  the  advance  is  therefore  an  ademption  of 
the  legacy;  but  a  stranger,  giving  a  legacy,  is  under- 
stood as  giving  a  bounty,  not  as  paying  a  debt ;  he  must 
therefore  be  proved  to  mean  it  as  a  portion,  or  provision, 
•either  upon  the  face  of  the  Will,  or,  if  it  may  be,  and  it      [  •  154  1 
that  it  may,  by  evidence,  applying  directly  to  the 
proposed  by  that  Will;  and  recollecting,  how  artifi- 
cial the  rules  are,  where,  a  person  has  educated  a  child 
through  life,  considering  himself  as  standing  in  the  re- 
lation of  putative  father  to  that  child,  having  a  father 
acknowledged,  describing  that  child  as  the  child  of  fi 
mother  named,  and  a  father  named,  and  also  making  a 
provision  for  that  father  and  mother,   it  would  be  too 
much  upon  such  a  Will  to  say,  this  is  the  case  of  a  perr 
son,  meaning  to  pay,  not  what  the  Court  calls  a  debt  of 
nature,  but  a  debt  he  meant  to  contract :  in  other  words 

meaning 

(81)  2  Bro.  C.C.  400. 
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1811.  meaning  to  put  himself  in  loco  Parentis,   in  the  situa- 

^^1  tion  of  the  person,  described  as  the  lawful  father  of  that 

Ef  parte.      child. 

DuboSt, 

£#  parte*  That  brings  the  question  to  this ;  whether  this  advance 

of  a  portion  of  3000/.  is  an  ademption  of  the  legacy, 
between  strangers,  on  the  ground,  that  this  subsequent 
advance  is  treated  as  a  portion,  or  fortune ;  and  whether, 
the  testator  having  given  that  legacy  of  4000/.,  and 
afterwards  giving  to  that  legatee  a  portion  on  marriage, 
the  mere  circumstance  of  giving  that  as  a  portion  or 
fortune  is  to  be  taken  as  evidence,  that,  when  the  Will* 
was  made,  it  was  meant  as  paying  a  debt  of  nature ;  or 
whether  it  was  not  to  be  understood  as  in  the  first  instance 
giving  a  bounty,  and  in  the  other  making  an  addition  to 
that  bounty.  In  this  case,  as  in  Shudal  v.  Jelcytt,  more 
was  intended  to  he  given :  but  in  the  case  of  a  stranger 
no  authority  says,  the  advance  of  a  less  sum  shall  be 
an  ademption  of  the  whole.  This  letter,  if  it  is  to  be 
admitted  in  evidence,  shews,  how  little  such  evidence 
can  be  trusted ;  as  no  one  would  have  supposed,  upon  the 
correspondence,  that  the  testator  had  such  a  Will  in  his 

• 

desk.     Upon  the  authority  of  Powel  v.  Cleaver,   unless 

you    can  shew,    that  at  the  time  of  making  the  Will 

[  #155  ]      #the  testator  meant  to  give  a  portion  as  parent,  or  as 

standing  in  loco  parentis,  and  meant  to  satisfy  that  in  the 
whole  or  in  part  by  the  subsequent  advance,  the  Court 
is  not  authorized  by  the  artificial  rules  of  Equity  to  hold 
it  a  satisfaction. 

I  am  not  much  impressed  by  the  objection,  that  he 
had  not  altered  his  Will.  The  answer  is,  that  the  sub- 
sequent advance  operates  a  revocation ;  and  therefore 
actual  revocation  was  unnecessary :  but  it  is  too  much 
to  say  upon  such  circumstances  as  are  before  me,  that 
this  advance  of  3000/.   is  an  ademption  of  the  legacy 

of 
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of  4000/.   and  the  contingent  interest;    and,  though  I  1811. 
believe  I  am  disappointing  the  actual  intention,  and  that  *f* 

this  lady  will  get  more  than  was  intended,  I  am  bound  Ex  parte. 

by  the  rule  of  the  Court  to  say,  that  this  is  not  a  satis-  DubOst, 

faction.  J2r  parte. 

Under  this  Judgment  the  Order  was  pronounced,  dis-  J«n*  28*4, 
missing  the  first  petition,  and  directing  a  transfer  and 
sale  of  the  Bank  Annuities,  according  to  the  prayer 
of  the  other ;  upon  which  it  was  contended,  that  this 
should  be  considered  as  an  appropriation  of  the  Stock 
to  this  legacy  at  the  date  of  the  Master's  Report;  and, 
the  funds  having  since  fallen,  the  legatee  was  en- 
titled only  to  so  much  Stock  as  would  at  that  time 
have  produced  what  remained  due  on  account  of  the 
legacy. 

The  Lord  Chancellor  said,  the  broad  principle  of 
the  Court  is,  that  no  attention  whatever  is  paid  to  the 
rise  or  fall  of  the  stock;  and  upon  that  ground  it  is 
considered  equal,  whether  the  appropriation  is  on  one 
day  or  another :  the  party  takes  the  rise  or  fall,  as  it 
happens:  and  therefore  the  petitioners  are  entitled  to 
have  the  sum,  reported  due  to  them,  now  raised. 
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Rolls. 
isii.  HOOPER  v.  GOODWIN. 

July  9/A,  ISM. 

Conrersion        JJENRY  GOODWIN  by  his  Will,  duly  executed  to 

directed  by  .*    pass  real  estate,  increasing  an  annuity  of  250&  for 

or  real      j^  ^y^  Ame&a  Goodwin  under  a  deed  of  separation 

t         ^       to  400/.,    and  giving    after    the    decease    of  his  wife 
tonal,  not  to  °       ° 

all  intents  bat  ^^^  **•  &*•  Stock,  upon  which  the  original  annuity 
for  the  purpose  was  secured,  to  the  children  of  his  neice  Susanna  Bayly, 
only  of  an-  equally  at  the  age  of  twenty-one,  in  case'  no  child 
swering  lega-  should  attain  twenty-one,  or  leave  issue,  directed,  that 
cries  and  annui-  the  said  8338/.  6s.  8d.  Stock  shouH  fall  into  the  residue 
ties :  subject      of  hia  pe^^i  e^ate.    Then,  after  giving  a  legacy  <tf 

,  I  t  t  1000'*  to  bis  w^e> *°  be  P*^  as  80on  **  ma7  be  a^er  ^ 
/a  resulting  decease  on  conditipn  of  releasing  dower,  and  some  other 
trust  for  the  dispositions,  he  devised  several  real  and  leasehold  estates 
heir;  which  in  the  counties  of  Monmouth  and  Gloucester  to  Frances 
cannot  be  af-  Catchmayd  and  other  persons,  in  trust  to  sell;  and  invest 
fected  by  an  the  produce  in  stock,  for  the  purpose  of  answering  and 
j-11-!^16  C°"  Wfato  or  contributing  towards  answering  and  payifig 
9  I  &H  "  *^e  8e^era^  annuities  and  legacies  by  that  his  Will  given 
share  of  the  anc*  bequeathed,  and  to,  for,  or  upon,  no  other  use,  fan 
residue,  tent,  or  purpose,  whatsoever.    He  then  gave  a  legacy  of 

12,000/.  to  his  brother  on  condition  of  releasing  his  free- 
hold estate  from  an  annuity,  and  taking  it  out  of  his 
funded  property ;  and,  among  several  annuities,  gave  to 
Edward  Hooper  and  his  wife  and  the  survivor  an  an* 
mdty  of  50/. ;  and  after  the'  decease  of  the  survivor  gave 
so  much  of  his  Stock  as  shall  have  been  set  apart  to  an- 
swer that  annuity  to  and  among  their  children ;  and,  in 
case  no  child  should  survive  them,  directed,  that  the  ca- 
pital fund,  intended  for  the  benefit  of  their  children, 
should  sink  into  the  residue  of  his  personal  estate ;  and 
he  directed*  that  the  whole  of  the  before-mentioned  an* 

nuitica 
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nuities  shall  be  charged  upon  his  capital  stock  or  fund 
i»  die  3  per  cent.  Consolidated  Bank  Annuities ;  And  when 
and  as  the  severed  annuitants  die,  that  so  much  of  the 
capital,  as  was  set  apart  for  such  annuity,  except  other- 
wise disposed  of  by  his  Will,  shall  immediately  after  the . 
dtiath  of  such  annuitant  sink  into  and  become  a  part  of 
hb  residuary  personal  estate ;  and  be  transferred  by  his 
executors  to  the  several  persons  "  by  this  my  Will  en* 
"  titled  to  such  my  residuary  personal  estate. " 


1611. 


•i._ 


The  testator  then,  giving  a  great  number  of  legackfe, 
directed*  that  the  whole  of  the  before-mentioned  legacies 
shall  be  payable  out  of  his  aforesaid  capital  stock  or 
fend  of  SI.  per  cent.  Consolidated  Bank  Annuities  at  thfc 
end  of  one  year  after  his  decease ;  and  also  in  case  any 
of  the  .said  annuitants  or  legatees  shall  die  in  hi}  life* 
time,  that  the  stock  or  fund,  which  would  have ,  been  ap* 
prqptiated  for  the  payment  of  such  annuitant*  or  kf 
gatwp  respectively*  shall  sink  into  his  residuary  personal 
estate;;  *  and  be  transferred  on  his  decease  to  the  persons* 
entitled:  io  such  estate  by  this  his  Will,  except  otherwise 
hefEunbefeve  disposed  of.  He  then  gave  several  charitable 
kgaciefcs  and  directed,  that  all  the  before-mentioned  ant 
naitiee  <and. legacies  arising  out  of  his  personal  estate  and 
all  pergonal  legacies,  which  he  may  give  by  any  codicil 
or  codicils  to  his  Will,  shall  be  preferred  to  the  legacies 
given  to  charitable  uses  in  the  subsequent  part  thereof; 
and  not  to  be  liable  to  any  reduction,  in  case  his  personal 
estate  shall  prove  insufficient  fully  to  defray  such  legacies 
to  charitable  uses.  He  then,  after  several  other  charit- 
able legacies,  ordered,  that  all  the  said  charitable  dona-, 
turns  be  paid  at  the  end  of  one  year  after  his  decease 
opt  of  his  property  in  the.  3/.  per  cent.  Consolidated 
Bank  -  Annuities,  provided  there  shall  remain  enough 
in .  die  said  fund,  after  receiving  sufficient  to  defray 
thQ  before-mentioned  legacies   and  annuities,    for  that 
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purpose,  but  not  otherwise ;  and  if  any  deficiency  of  the 
said  stock  after  making  such  reserve  shall  happen,  he.  di- 
rected, that  an  equal  reduction  shall  be  made  from  each 
charitable  donation  or  bequest  in  proportion  to  the  warn 
given ;  and  all  the  rest,  residue  and  remainder,  of  his  es- 
tate and  effects  whatsoever  and  wheresoever  and  of  whit 
nature  or  kind  soever  he  gave  and  bequeathed  to  his 
daughter  Susanna  Ann  Goodwin,  his  nephews  John  and 
Peter  Kington,  and  his  said  niece  Susanna  Bayly  to  be 
equally  divided  between  and  amongst  them  share  and 
share  alike* 


By  a  codicil,  dated  the  2d  of  February,  1806,  attetfed 
by  two  witnesses,  reciting,  that  by  his  Will,  after  dispon- 
ing of  his  landed  and  other  property,  and  bequeathing 
several  legacies  and  annuities,  he  gave,  devised  and  be* 
queathed,  all  the  rest,  residue  and  remainder,  of  his  es- 
tate and  effects,  unto  his  daughter  Susanna  Ann  Good- 
win, his  .  nephews  John    and  Peter  Kington,    and  hit 
niece  Susanna  Bayly,   to  be  equally  divided   amongst 
them  share  and  share  alike,  and  that  by  the  recent  death 
of  Peter  Kington  his  residuary  estate  and  effects  in  cflse 
of  his  dying  without  altering  his  said  Will  wonld  become 
divisible  amongst  the  survivors  of  his  said  residuary  de- 
visees, which  is  not  his  intention,  he  therefore  revoked 
such  before-mentioned  devises  and  bequests  in  his  Will; 
and  did  thereby  give,  devise,  and  bequeath,  all  the  rest, 
residue  and  remainder,  of  his  estate  and  effects,  after  de- 
fraying the  several  legacies  and  annuities  in  his  said  Will, 
And  in  this  and  a  fottner  codicil,  dated  the  21st  of  De- 
cember last,  to  his  daughter,  his  nephew  John  Kington, 
his  niece  Susanna  Bayly,  and  his  grand-niece,  the  only 
daughter  of  Peter  Kington,  to  hold  in  equal  proportions, 
share  and  share  alike ;  and  he  directed,  that  in  case  Su- 
sanna Bayly  shall  die  in  his  life  time,  her  share  of  his 
said  residuary  estate    and  effects    shall  be  distributed 
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amongst  such  of  her  children  as  shall  survive  him ;  and 
h£  gave  two  more  annuities,  to  be  paid  by  his  executors 
and  trustees  out  of  the  dividends  of  a  sufficient  sum  of 
capital  stock  standing  in  his  name  in  the  3/.  per  cent. 
Consolidated  Bank  Annuities,  and  the  capital  stock 
after  the  decease  of  the  respective  annuitants  to  their 
children* 


lfMLh 
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By  another  codicil,  dated  the  15th  of  August,  1808* 
attested  by  two  witnesses,  he  revoked  two  legacies  of 
1000/.  each ;  and  directed,  that  the  same  shall  sink  into 
his  residuary  estate,  disposed  of  by  his  said  Will ;  and  he 
gave  another  annuity  of  20/.  to  be  paid  by  his  executors 
put  of  stock  standing  in  his  name  (  as  in  the  former  codi- 
cil) and  after  the  decease  of  the  annuitant  directed,  that 
the.capital  stock,  from  or  out  of  the  dividends  of  which 
the  said  annuity  shall  have  been  paid,  shall  sink  into  and 
become  a  part  of  his  residuary  estate ;  and  thenceforth 
become  divisible  amongst  the  persons  entitled  to  such, 
residuary  estate  by  his  Will. 

By  another  codicil,  dated  the  26th  of  March,  1809, 
with  two  witnesses,  he  gave  other  legacies,  and  to 
Frances  Catchmayd  in  addition  to  the  other  bequests  to 
her  an  annuity  of  800/.  to  be  paid  to  her  during  ttye 
term  of  her  natural  life ;  and  directed  his  executors  to 
set  apart  or  purchase  in  the  31.  per  cent.  Consolidated 
Bank  Annuities  a  sufficient  sum  in  stock  to  answer  the 
payment  of  the  said  annuity  during  the  life  of  the  said 
Francis  Catchmayd ;  which  stock  upon  her  decease  is  to 
fall  into  the  residue  of  his  personal  estate. 


The  testator  died  on  the  23d  of  June,  1809.    The  Bill 
was  filed  by  the  executors  to  have  the  Will  established  and 
the  accounts  taken.  The  testator  left  surviving  him  the  de- 
fendants Susanna  Ann  Goodwin,  his  only  child,  his  ne- 
phew 
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phew  and  niece  John  Kington  and  Susanna  Bayly,  and 
his  great-niece  Uriania  Mary  Arm  Kington,  the  daugh- 
ter of  hii  deceased  nephew  Peter  Kington.  The  ques- 
tion arose  upon  her  claim  urider  the  third  codicil  of  a 
share  of  the  residuary  fundi  including  the  produce  of  the 
real  estate,  directed  by  the  Will  to  be  sold:  the  daughter 
claiming,  as  heir  at  law,  the  produce  of  the  real  estate 
as  undisposed  of. 


Sir  Samuel  Romilly  arid  Mr»  Benyort,  for  the  Heif 
at  Law. 
Hie  ttifect  of  this  devise  in  trust  to  sell  is  a  conve*J 
Akm  for  a  particular  purpose  only ;  and,  as  far  as  that 
purpose  ftils,  there  is  a  resulting  trust  of  the  interest,  that 
has  lapsed,  for  the  heir,  according  to  Ackroyd  v.  Stnith-" 
son  (82)  and  the  other  cases,  referred  to  in  Sheddon  r* 
Goodrich  (  88  ).    If  the  residuary  clause  can  be  CoftstfuecF 
as  not  applying  to  the  property,  appropriated  to  that  par* 
ticukr  purpose,  for  which  the  real  estate  U  directed  to  1* 
sold,  the  other  question  would  not  arise :  the  heit  at  l*W: 
being  also  the  sole  next  of  kin :  but,  if  that  clause  cannot 
be  so  limited,  the  question  is,  whether  the  unattested  co- 
dicil can  pass  the  interest  in  the  real  estate.    That  in- 
strument cannot  have  any  effect  upon  the  real  estate,  or 
its  produce,  arising  froni  a  sale,  directed  for  a  specified 
purpose,   and  not  in  any  other  manner  converted  into* 
personal  property.  The  Statute  of  Frauds  (  84)  cannot  bcr 
thus  repealed.    The  effect  of  an  unattested  instrument 
upon  a  fund,  arising  from  the  conversion  of  real  estate* 
directed  by  a  Will  duly  executed,  as  extending  only  to> 
debts  and  legacies,  was  fully  considered  in  Habergham 
v.  Vincent  (85)  and  Rose  v.  Cunynghame (86).    This  Will 


• 
so 


(82)  iBro.  C.  €.  603. 
See  the  notes,  ante,  Vol.  I, 
45,  204. 

(83)  Ante,  Vol.  VIII,  481. 


(84)  Stat.  29  Ch.  II,  c.  *. 

(85)  Ante,  Vol.  II,  204. 

(86)  Ante,  Vol.  XII,  20. 
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66  far  from  a  cohversion  out  and  out  to  all  intents,  has 
ftarked  expressions,  clearly-denoting  a  special,  limited, 
object. 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Seton,  for  the  De-» 
fentiarit  Urania  Mary  Ann  Kingtbn. 
The  true  construction  of  this  Will  is,  that  at  the  tes^ 
tator's  death  his  real  estate  was  by  the  effect  of  his 
Will  converted  into  personal  for  all  purposes  whatsoever ; 
not  merely  making  it  subservient  to  a  partial,  limited, 
purpose;  subject  to  which  it  was  to  remain  real*     The 
consequence  is,  that  in  the  event,  that  has  happened,  it 
was  competent  to  the  testator  by  an  unattested  codicil 
Id  dispose  of  that,  so  existing  as  personal  property. 
Upon  the  whole  of  this  Will,  considered  altogether,  and 
regarding  die  testator's  general  scheme,  his  principal  ob- 
ject was,  that  at  his  death  his  whole  real  estate  was  to 
be  acted  upon,  and  dealt  with,  not  as  personal  estate  in ' 
the  extended  sense  of  that  expression,  but  as  SI.  per 
cent.  Bank   Annuities.      He  shews  an    anxiety  to  re- 
lieve his  trustees  from  .every  charge,   that  might  iaw 
pede  the  general  purpose  of  converting   his   property 
into  £1.  per  Cents,  excluding  any  inference  in  favor  of 
die  heir. 
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There  are  only  two  cases,  directly  applicable,  Mallabar 
v.  Mallabar  (87),  and  Durour  v.  Motteaux  (88):  both 
recognized  by  the  Lord  Chancellor  in  Sheddon  v.  Goodrich- 
as  die  law  of  the  Court;  and  much  stronger  in  favor  of  a 
resulting  trust  for  the  heir,  from  a  merely  partial  purpose. 
Hie  Will  in  Mallabar  v.  Mallabar  was  as  nearly  as  pos- 
sible parallel  to  this.  The  conversion  being  cotnplete  by. 
the  effect  of  the  Will,  the  question  is,  whether  it  is  not 
competent  to  the  testator  to  act  upon  the  property,  so 

converted, 


(ST)  For.  79. 
Vol.  XVIII. 
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converted,  by  a  testamentary  instrument,  not  having  thjrfr 
witnesses.    It  is  not  disputed,  that,  having  charged  the, 
real  estate  with  debts  by  a  Will  duly  attested,  he  may 
exhaust  the  whole  by  debts  afterwards  contracted ;  and 
that  has  been  extended  to  legacies,  given  afterwards  by 
an   unattested   instrument,     legacies    being    once   well 
charged  by  a  Will   duly  executed,   upon  BrudencU  v. 
Houghton  (89),  Hannis  v. Packer  ( 90 ),  and  Lord  Mane-, 
field'*  opinion  in  Windham  v.  Chetwynd  (91 ).    There  j» 
no  substantial  distinction  between  that  and  the  case,  of 
residue ;    though  the  Lord  Chancellor    in  Sheddon  t» 
Goodrich  intimates,  that  no  decision  has  gone  to  thai 
extent.     The  residue  bequeathed  is  but  a  legacy,  ori* 
ginally  undefined,  but  becoming  defined  by  withdrawing 
what  is  taken  out  of  it ;  and  whether  the  subject  of  the 
bequest  is  ascertained  by  the  amount  in  figures,  or  by 
the  proportion  it  bears  to  the  whole,  as  in  this  instance 
one-fourth,   can  make  no   difference*      The  principle, 
stated  by  Lord  Alvanley  in  The  Attorney  General  1. 
Ward  (92),  that,  the  charge  being  once  well  made,  an- 
other legatee  may  be  substituted  by  an  unattested  Codicil, 
reaches  this  case*    In  Sheddon  v.  Goodrich  the  Lord 
Chancellor  expresses  an  opinion,  that,   the  coaversion 
having  taken  place,  an  unattested  instrument  would  paw 
the  surplus,  if  the  testator  considered  the  whole  as  per- 
sonal property,  and  intended  to  pass  it  as  such  under 
those  terms.    This  residuary  clause  is  expressed  in  term** 
legally  and  technically  applicable  to  personal  property  ; 
the  testator  clearly  meaning  to  pass  the  absolute  interest* 
does  not  use  any  terms  of  limitation;   taking  care  to 
insert  the  necessary  words  of  limitation,  when  giving 
real  or  leasehold  estate;  clearly  shewing,  that  he  waa 
aware   of  the    distinction ;   and   meant    a    conversion 

out 
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out  and  out.      The  conclusion  is,  that  this  legatee  is 

well  substituted   by  the  codicil    in  the   room    of  her 

deceased  father    as  to  the  share,  which  would    have 
lapsed. 
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Sir  Samuel  Romilly,  in  Reply. 
The  Lord  Chancellor  in  Sheddon  v.  Goodrich  must 
have  meant  such  a  conversion  of  real  estate,  that  it 
would  no  longer  go  as  such,  but  would  as  personal  pro- 
perty go  to  the  next  of  kin ;  as  if  the  testator  had  ex- 
pressly said,  that,  if  he  should  not  dispose  of  it,  there 
should  be  no  resulting  trust  for  the  heir*  Here  is  no 
move  conversion  than  there  was  in  that  case ;  which  can-* 
not  be  distinguished :  a  conversion  for  the  mere  purpose 
off  paying  legacies  and  annuities,  expressly  given  to  per6- 
sons  named.  This  Codicil  therefore  can  have  no  effect 
upon  that,  which  arose  from  the  real  estate*  The  Court' 
has  declared,  it  will  no  farther  extend  these  cases,  disre-' 
garding  the  provisions  of  the  Statute ;  and  Sheddon  v. 
Goodrich  is  a  clear,  direct,  decision,  that  the  case  of  a 
residue  does  not  fall  within  the  same  reasoning,  which' 
has  been  applied  to  particular  legacies  by  analogy  to  the 
ease  of  debts.  The  Court  is  now  required  to  extend  it 
to  a  new  case,  always  considered  perfectly  distinct  from 
that  of  a  pecuniary  legacy:  a  distinction  particularly 
marked  in  The  Attorney  General  v.  Ward.  From  the 
instant  of  Peter  Kington's  death  this  was  so  much  real 
estate,  not  affected  by  any  Will  the  testator  had  made ; 
and  the  consequence  is  clear,  that  no  subsequent  act 
bat  the  execution  of  a  Will,  with  three  witnesses,  could 
deprive  the  heir  of  the  benefit  of  that  resulting  trust, 
>rding  to  Ackroyd  v.  Smithson  (93). 

The 
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The  Master  of  the  Rolls.  * 

The  first  thing  to  be  considered  is,  what  would  become 
of  the  share  of  the  produce  of  the  real  estate,  intended 
for  Peter  Kington ;  supposing  the  codicil  had  not  been 
mad6 :  then  it  is  to  be  seen,  how  far  the  codicil  can  affect 
that  share.  The  direction  to  sell  the  real  estate  is  in 
this  case,  as  it  was  in  Sheddon  v.  Goodrich  (  94 ),  in  the 
first  instance  absolute ;  and  without  any  specification  of 
the  purpose,  for  which  the  sale  was  to  be  made.  The 
purpose  however  distinctly  appears  in  the  immediately 
subsequent  clause ;  which  declares  the  trust,  upon  which 
the  purchase-money  of  the  real  estate  was  to  be  held. 
It  was  to  be  invested  in  31.  per  Cents,  for  the  pur- 
pose of  "  answering  and  paying  and  contributing  towards 
answering  and  paying  the  several  annuities  and  le- 
gacies by  this  my  Will  given  and  bequeathed,  and  to, 
"  for,  or  upon,  no  other  use,  intent  or  purpose  whatso- 


<t 


<t 


"  ever." 


It  is  however  said,  that,  though  the  testator  has  here 
expressed  only  a  particular  purpose,  there  are  passages  in 
the  Will,  which  import,  that  the  real  estate  was  to  be  con- 
verted for  all  intents  and  purposes  into  personal.  He 
says,  after  giving  several  annuities,  "  I  direct,  that  the 
"  whole  of  the  before  mentioned  annuities  shall  be 
"  charged  upon  my  capital  stock  or  fund  in  the  SL  per 
"  cent.  Consolidated  Annuities ;  and  when  and  as  the  se- 
"  veral  annuitants  die,  that  so  much  of  the  capital  aa 
"  was  set  apart  for  such  annuity,  except  otherwise  dis- 
"  posed  of  by  my  Will,  shall  immediately  after  the  death 
"  of  such  annuitant  sink  into  and  become  a  part  of  my- 

residuary  personal  estate;   and  be  transferred  by  my; 

executors  to  the  several  persons  by  this  my  Will  en- 
"  titled  to  such  my  residuary  personal  estate."  By  an- 
other 
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other  clause,  after  giving  several  legacies,  he  says,  "  I 
"  also  direct,  that  the  whole  of  the  before-mentioned 
*  legacies  shall  be  payable  out  of  my  aforesaid  capital 
u  stock  or  fund  of  SI.  per  cent.  Consolidated  Bank  An- 
"  nuities,  at  the  end  of  one  year  after  my  decease ; 
u  and  also  in  case  any  of  the  said  annuitants  or  legatees 
44  shall  die  in  my  life-time,  that  the  stock  or  fund,  which 
"  would  have  been  appropriated  for  the  payment  of 
"  such  annuitants  or  legatees  respectively,  shall  sink 
"  into  my  residuary  personal  estate ;  and  be  transferred 
"on  my  decease  to  the  persons  entitled  to  such  estate 
u  by  this  my  Will,  save  and  except  where  the  sums  ap- 
**  propriated  or  given  to  such  annuities  or  legatees  are 
"  after  their  several  and  respective  deaths  otherwise 
u  hereinbefore  disposed  o£  " 
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In  order  to  draw  any  argument  from  these  clauses,  it 
must  be  first  assumed,  that,  when  he  speaks  of  his  capital 
31.  per  cents,  he  means,  not  the  stock,  belonging  to 
himself,  and  which  in  other  parts  of  the  Will  he  states  to 
be  standing  in  his  name,  but  that  future  stock,  to  be 
purchased  with  the  produce  of  his  real  estate  after  his 
de&th,  in  the  names  of  his  trustees.  I  think,  there  is 
no  colour  for  that :  but,  supposing  it  otherwise,  it  would 
come  to  this  only ;  that  he  had  directed  his  real  estate  to 
be  converted,  not  only  for  the  annuitants  and  pecuniary 
legatees,  but  also  for  his  residuary  legatees  under  that 
his  Will:  so  that  at  the  utmost  it  would  be  a  conversion 
for  the  purposes  of  his  Will.  In  Ackroyd  v.  Smith* 
*o*(95),  and  other  cases  of  that  class,  there  was  no 
doubt  as  to  the  complete  conversion  for  all  the  pYurposes 
of  the  Will ;  and,  if  the  several  legatees  had  lived,  they 
*  would  have  taken  among  them  the  whole  produce  of  the 
veal  estate,  as  personal :  but  the  question  was,  whether 
:  there 

(96)  1  Bro.  C.  C.  603. 
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there  was  a  conversion  for  the  benefit  of  any  perstin* 
who  could  not  claim  under  the  Will,  viz.  for  the  next  of 
kin;  and  it  was  held,  that  there  was  not.  In  the  case  of 
Collins  v.  Wakeman  (96)  there  was  an  express  declaration, 
that  the  money,  arising  from  the  sale  of  the  real  estate, 
should  be  considered  as  personal  property :  yet  the 
portion  of  it,  which  turned  out  to  be  eventually  undiftJ 
posed  of,  was  held  to  belong  to  the  heir. 

Considered  with  reference  to  the  Will  therefore  the 
claim  of  the  heir  to  the  share,  lapsed  by  the  death  of 
Peter  Kington  in  the  testator's  life,  could  not  possibly 
be  disputed.  The  authorities,  to  which  I  have  referred, 
have  decided,  that  the  next  of  kin  could  not  take  it* 
The  other  residuary  legatees  could  have  no  claim ;  as 
they  were  tenants  in  common  of  their  proportions  with- 
out benefit  of  survivorship. 


lUal  estate 
cannot  be  con- 
verted into 
personal  by 
Will  so  as  to 
enable  the  tes- 
tator to  make 
a  direct  dispo- 
sition of  it  by 
an  unattested 
podicil. 


The  question  then  is,  whether  the  unattested  codicil  of 
the  2d  of  February,  1808,  has  disposed  of  his  share.  I 
have  always  understood,  that  an  unattested  Will  or  Codicil 
could  have  no  operation  upon  the  land,  or  the  produce 
of  the  lapd.  There  are  indeed  some  expressions  in  the 
Report  (97)  of  Sheddon  v.  Goodrich,  which  seems  to 
imply,  that  a  testator  may  consider  his  real  estate  as  by 
his  Will  thrown  into  personalty  so  that  he  could  act  upon 
it,  as  if  it  was  personal  property :  but  I  cannot  conceive 
any  such  case ;  that  a  person  can  enable  himself  to  dis- 
pose of  his  real  estate,  or  its  produce,  by  any  other 
sort  of  Will  than  the  law  requires  to  pass  land.  That 
question  however  does  not  arise  here ;  as  here  was  no 
conversion,  except  for  the  purposes  of  his  Will ;  and 
therefore  Sheddon  v.  Goodrich  is  a  direct  authority  against 
the  operation  of  this  codicil  in  favor  of  the  person,  to 

whom 

(96)  Ante,  Vol.  II,  683.         margin,    481,    corrected   in 

(97)  This    alludes    to  an     this  edition ;  see  493,  4. 
error  in  the  abstract  in  the 
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whom  the  benefit  of  the  lapsed  share  of  the  residue  is         1811. 
by  that  codicil  given.  H^R 

An  attempt  was  made  to  raise  an  argument  from  the     Goodwin. 
cases  of  Brudenell  v.  Houghton  (  98  ),  and  The  Attorney^ 
Qeneral  v.  Ward  (  99 ),  and  it  was  said,  that,  if  a  legacy, 
charged  upon  land,  can  be  given  by  an  unattested  codicil, 
why  not  likewise  a  part  of  the  produce  of  the  land? 
To.  that  I  answer,  that  the  line  has  always  been  drawn    Distinction 
between  legacies,  charged  upon  the  land  as  an  auxiliary  between  lega- 
ftind,  and  a  portion  of  the  land  itself,  or  the  produce  ci*»»  charged 
rf  the  land,  when  directed  to  be  sold.    The  principle  of  on  **  }™A  **. 
these  cases  may  perhaps  be  disputable:  but  the  Judges,  jj*  *U1U  ~J 
by  whom  they  were  decided,  did  expressly  declare,  that        -'       ,  , 
with  regard  to  a  charge  upon  land  only,  and  by  conse-  i^j    or  Its 
quence    to   the    produce  of    it,   a  devise    cannot    be  produce,  when, 
made  or  altered  but  by  a  Will,  executed  according  to  directed  to  be ' 
the  Statute.  sold.  An  un- 

attested paper 

My  .opinion  therefore  is*  that  the  codicil  in  this  case  J*  ****  in 

has  no  effect  whatsoever  upon  the  lapsed  share,  intended  A  . 

case:  not  in 
fbr  Peter  Kington :  but  it  belongs  to  the  heir  at  law.  the  jaUer 

(96)  2  Atk.  208.  (09)  Ante,  Vol.  Ill,  327. 
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July  sut.  LOWES  v.  HACKWARD. 

Aug.  1«#.       • 

Copyhold  con-  fTTHOMAS  HACKWARD,  being  seised  of  customary 

yeyed  on  trust  lands  at  Weardale  in  the  county  of  Durhftm,  by 

to  sell:  the     indentures,  dated  the  30th  of  October,  1800,  conveyed 

money  to  be    to  j^  ^p^  Thomas  Hackward  and  John  Lowes,  their 

f  V  1  ^e"rs  an^  ■•■igns,  to  ^°^  unt0  an^  to  the  use  °^  them, 

estate  and  in  t^6**  beirs  and  assigns,  upon  trust  to  permit  him, 
trust  for  such  Thomas  Hackward  the  elder,  to  have  and  to  take  the 
Uses  as  he  rents,  issues,  and  profits,  during  his  life ;  and  from  and 
should  by  deed  immediately  after  his  death,  as  to  a  part,  called  the  Low 
or  Will  ap-      jp^u  -m  tnjst  for  his  J^ece  Sarah  Lowes,  to  hold  unto 

vT  L  V*  .I1  and  to  the  use  of  her,  her  heirs  and  assigns  for  ever, 
default  for  his         .        ,  .    .      ,  *     £  1 

rieht  heir  paymg  the  ancient  and  customary  rent  for  the  same ;  and 

\  ™«.  as  to  all  other  his  customary  premises  thereby  conveyed, 

A  Will,  ex*.  .      x  A        fl         -    .  *  f,  *       •      v         i. 

cuted    n  th     uPon    "^  '  a  money  to  arise  by  sucn 

same  day  but  respective  sale  ancLsales,  and  the  clear,  yearly,  rents  and 
not  referring  profits,  which  might  arise  from  the  said  several  estates 
to  the  deed,  and  premises,  should  be  deemed,  become,  and  be  taken 
directing  a  sale  by  the  said  Thomas  Hackward,  the  nephew,  and  John 
of  particular  Lowes,  their  heirs  and  assigns,  as  part  of  the  personal 
property,  and    egtate  and  effectfl  of  fche  ^   Thoma9  Hackward  the 

the  nal     e^er»  an(*  that  the  same  should  be  in  trust  and  to  and 

estate  in  gene-  ^or  suc^  use  an^  uses  **  the  said  Thomas  Hackward 
ral  terms,  held  the  elder  should  in  and  by  any  deed  or  deeds,  writing 
not  applicable  or  writings,  under  his  hand  and  seal,  attested  by  two 
to  the  estate,  or  more  credible  witnesses,  or  by  his  last  Will  and 
conveyed  by  Testament  in  writing,  to  be  by  him  signed,  sealed,  and 
*  ee  '  published,  and  declared,  in  the  presence  of  three  or 
the  heir*  no  more  witnesses,  direct,  limit,  give,  bequeath,  devise  or 
Use  being  by  appoint,  of  and  concerning  the  same ;  and  in  default 
the  subsequent  of  such  direction,  declaration,  gift,  devise  or  bequest, 
instrument  de-  then 

dared;  if  the  estate  was  converted. 


Hackwarji. 
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then  that  the  same  premises  should  be  in.  trust  for  the         1811. 
right  heirs  of  the  said  Thomas  Hackward  the  elder,  his        t]^»s 
her  or  their,  heirs  or  assigns  for  ever,  v. 

i  Thomas  Hackward  the  elder,  by  his  Will,  of  the  same 
dale,  duly  executed,  and  attested  by  three  witnesses, 
gave  certain  leasehold  estates,  and  200/.  secured  on  a 
turnpike,  to  Hackward  the  nephew,  and  Lowes,  in  trust 
to  sell;  and  he  gave  and  bequeathed  all  his  personal 
4gtate  and  effects  whatsoever,  except  as  hereinafter  men- 
fioped,  to  them,  their  executors,  administrators,  and  as* 
figns,  upon  trust  as  soon  as  convenient  after  his  death  to 
call  in  and  receive  all  debts ;  and  to  place  the  money  out 
at  interest  upon  good  real  or  personal  securities  and  to 
receive  the  interest,  &c.  and  pay,  apply,  and  dispose  of 
the  interest  money  in  manner  following;  and  he  gave  the 
interest  money  of  all  his  principal  sums,  so  to  be  received 
by  his  said  trustees,  their  executors,  or  administrators, 
and  put  out;  on  real  or  personal  security,  as  aforesaid, 
onto  his  sister  Mary  Henderson,  the  Plaintiff  Sarah 
Lowes,  and  his  nephew  Thomas  Hackward,  for  their 
natural  lives,  equally  to  be. divided  amongst  them,  share 
find  share  alike;  with  a  direction  upon  the  respective 
deaths  of  each  to  call  in,  and  pay  and  apply,  one-third 
of  the  principal  among  the  sons  and  daughters  of  each, 
jbpre  and  share  alike. 

,  The  testator  died  on  the  5th  of  November.  1803; 
leaving  his  nephew  Thomas  Hackward,  his  heir  at  law, 
and  the  Plaintiff  Sarah  Lowes  and  the  Defendant  Mary 
Henderson,  his  only  sister,  surviving  hita. 

The  Bill  prayed,  that  the  deed  may  be  declared  a  good 
conveyance   of  the  customary  estate,   upon  the  trusts 
therein  expressed ;  and  that  the  beneficial  interest  in  the 
estates,  or  the  money  to  arise  by  the  sale,  may  be  de- 
clared 
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1811.  clared  to  have  passed  by  the  bequest  of  the  residue  of 

-  ^^  the  personal  estate,  contained  in  the  Will. 
Lowes  r 


IT. 


Hackward.       The  Decree,  pronounced  at  the  Rolls  on  the  15th  of 

December,  1808,  declared,  that  according  to  the  true 
constriction  of  the  Will,  the  beneficial  interest  in  this 
customary  estate,  conveyed  in  trust  to  sell,  or  the  money 
to  arise  by  sale  thereof,  did  not  pass  by  the  bequest  of 
the  residue  of  the  testator's  personal  estate;  reserving 
the  consideration,  whether  the  said  customary  estates,  or 
the  money  arising  by  sale  thereof,  are  liable  to  the  pay* 
ment  of  the  testator's  debts;  directing  an  account  and 
inquiry  accordingly. 

A  Petition  of  Appeal  was  presented  from  so  much  of 
the  Decree  as  declared,  that  the  beneficial  interest  did 
not  pass  by  the  bequest  of  the  residue;  insisting,  that 
the  deed  of  trust  was  a  good  Qnd  sufficient  conveyance 
of  the  customary  estates;  and  that  the  beneficial  in* 
terest  in  the  estates,  conveyed  in  trust  to  sell,  or  the 
money  to  arise  by  the  sale,  passed  by  the  bequest  of 
the  residue  of  the  personal  estate,  contained  in  the 
Will ;  and  that  the  Plaintiffs  may  be  declared  entitled 
accordingly. 

Mr.  Hart  and  Mr.  Cooke,  for  the  Appellants,  con* 
tended,  that  these  instruments,  executed  on  the  same 
day,  and  for  the  same  purpose,  to  make  a  disposition 
of  the  estate,  must  receive  the  same  construction,  and 
be  read  as  explaining  each  other;  and  upon  the  true 
construction  of  both  the  intent  appeared  to  pass  all, 
that  in  any  shape  could  be  considered  as  personal  estate. 

Sir  Samuel  Romilly  and  Mr.  Belt,  in  support  of  the 
Decree,  maintained  that  there  was  no  conversion  against 
the  heir. 

The 
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->  -The  Lord  Chancellor*  *W^ 

:  :I  do  not  think,  that  the  authorities  alluded  to  apply       Lowes 

c|o*ely  to  this.  Where  a  person,  having  a  power  to  dis-   __      »• 

pose  of  the  personal  estate  of  another,  by  his  Will  be- 

peatha  his  personal  estate,  describing  it  as  his  own,  not 

mi  that  of  the  author  of  the  power,  that  primd  faciei 

m  9ot  an  execution  of  the  power:  but  this  testator  states 

expressly  by  a  deed,  executed  on  the  same  day  as  his 

Will  that  the  money  to  arise  by  the  sale  of  this  estate 

it  to  be  considered  as  his  personal  estate.    The  question 

fcewtfore  is,  whether  he  has  disposed  of  this,  which  had 

m  become  part  of  his  personal  estate.    I£  it  is  by  the 

bed  converted  into  personal  property,  and  given  away 

by  the  Will,  the  heir  is  disappointed:  if  on  the  other 

land,  being  converted  it  is  not  disposed  of  by  the  Will, 

tit  money  arising  from  the  sale  of  the  estate;  and  for 

rant  of  appointment  belongs  to  the  heir;  who  has  a 

tight  to  say,  that  it  shall  remain  land. 

If  the  testator  had,  as  I  think  he  meant  to  do,  recited, 
his  deed,  and  referred  to  it,  so  as  to  entitle  me  to  con- 
ader  it  as  part  of  his  Will,  there  would  be  no  difficulty: 
set,  construing  the  Will,  when  I  find  a  subject,  which  is 
Of  be  taken  to  be  part  of  his  personal  estate,  I  must  see 
■had  disposition  the  Will  makes  of  any  thing,  that  can 
Ul  under  that  description  of  personal  estate ;  and  this 
WjSL  has  no  reference  whatsoever  to  that  deed.  The 
bst  part  says  nothing  as  to  the  direction  of  those  sums, 
o  arise  from  the  sale  of  the  estate,  conveyed  by  the 
leed;  but  is  expressly  confined  to  the  leasehold  estates, 
Had  the  turnpike  bond,  directed  to  be  sold.  If  therefore 
his  copyhold  estate  is  to  be  considered  as  by  force  of 
he  deed  having  become  part  of  the  personal  estate,  the 
lisposition  of  it  as  personal  property,  must  be  found  in 
some  subsequent  clause  of  the  Will ;  and  if  there  is  no 

such 


Lowes 
v. 
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1811.  such  disposition,  the  title  to  this  property  must  go  ac- 

cording to  the  deed.     The  words  of  exception,    ''as 
"  hereinafter  mentioned/'   give  reason  to  suppose,  that 
Hackward.   under  the  general  description  of  his  personal  estate  and 

effects  he  did  include  things  not  enumerated  in  this  spe- 
cial trust :  but  then  it  turns  round  to  this ;  whether,  if  lie 
has  not  subsequently  expressed  the  purpose,  attending  to 
what  follows  the  effect  is  not,  that,  though  included  under 
that  general  description  "  personal  estate  and  effects," 
it  is  to  be  disposed  of  as  personal  property,  given  upon 
trusts,  which  are  not  declared.  The  deed  not  being 
recited  or  referred  to  by  the  Will,  the  direction  to  place 
out  the  money  can  only  mean  the  money  arising  from 
such  sale  as  is  directed  by  that  Will,  the  leasehold  es- 
tates and  turnpike  security. 

Taking  this  therefore  to  be  part  of  the  testator's 
personal  estate,  and  believing,  that  he  meant  to  dk* 
pose  of  it,  I  have  no  right  to  conjecture,  that  the  Will 
does  dispose  of  that,  which  in  terms  is  not  disposed 
of;  and  the  result  is,  that,  if  it  remains  real  estate, 
it  belongs  to  his  heir ;  and  if  it  is  converted  into  per- 
sonal estate,  it  is  his  personal  estate,  given  to  the  uses, 
to  which  he  shall  appoint  his  personal  estate ;  and,  no 
uses  being  declared,  it  is  his  personal  estate,  to  go  as 
is  directed  by  the  deed  as  to  the  said  money,  to  arise 
from  the  sale  of  this  estate:  that  is  to  go  to  his  right 
heir;  who  has  a  right  to-say,  he  will  take  it  as  land  or 
pioney. 
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Rolls, 
LEYSON  v.  PARSONS.  leu, 

Aug.  1st. 
flTHE    BUI,     filed    by  the  Vicar  of  Cadoxton,   near    Annual  pay- 
Neatk,  in  the  county  of  Glamorgan,   against  an  meui  °«  l*  by 
occupier  of  lands    in  the  parish,    prayed  an   account  ^ac     occupie 

*jt  JL  i      •       u  •  \      a  ♦  for  uthe  of 

of  tithes;   claiming  by  some  ancient  endowment,  usage,  .  . 

custom,  prescription,  or  otherwise,  tithes  of  wood,  hay,  Modus:  bat  an 

mills,  calves,  pigs,  colts,  kids,  turnips,  potatoes,  honey,  Issue  granted. 

gardens,  eggs,  poultry,  and  all  Easter  offerings,  due  and    Modus  for 

payable  within  the  said  parish,  &c.  turnips  bad ; 

being  of  too 

The  Defendant  by  his  answer  stated  the  manner  of  *ecen    !°  ro- 
,         *       *     ^v    •  -.  •  .  .  i    auction  into 

accounting  and  paying  for  tithes  from  time  immemorial,  t.  •  r  to 

cither  in  kind  or  by  composition  of  all  the  articles  stated  ^  ^    suij;€ct 
in  the  Bill;  and  as  the  payment  in  lieu  of  tithe  of  all  0f  immemorial 
bay,  made  and  carried  in  and  from  any  of  such  lands  usage. 
in  the  tenure  of  such  occupier,  be  the  quantity  great 
or  small,  as  well  for  two  or  more  farms  or  tenements,  as 
for  one,  the  annual  value  of  Id.:  also  for  every  garden 
or  field,  sown  with  turnip  seed,  and  for  all  turnips  grow- 
ing thereon,  the  like  sum  of  Id.  without  reference  to  the 
quantities  thereof  respectively  growing,'  had,  or  taken  by 
such  occupier. 

The  Plaintiff  by  amendment  abandoned  his  claim  as 
to  all  the  articles  except  hay  and  turnips ;  and  having 
replied  to  the  answer,  the  Defendant  went  into  evidence 
in  support  of  the  Modus  he  alleged ;  producing  a  terrier 
under  the  hand  of  a  former  Vicar;  and  proving  as 
exhibits  at  the  hearing,  the  office  copies  of  the  Bill, 
Answer,  and  Depositions  in  a  cause  of  John  v.  Wil- 
liam (  100 ),  upon  a  Bill  for  tithes  in  the  same  parish. 

Mr. 

(100)  In  the  Court  of  Exchequer,  1601. 
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Mr.  Richards  and  Mr.  Lewis,  for  the  Plaintiff:  Sir 
Samuel  Homily,  Mr.Bevan,  and  Mr.  Heys,  for  the  De- 
fendant. .    .. 


The  Master  of  the  Rolls. 
From  the  manner  in  which  the  Bill  was  amended  after 
the  answer,  it  is  a  little  difficult  to  know  what  is  in 
issue ;  and  consequently  what  is  the  point  to  be  deter* 
mined.  The  Plaintiff  first  set  forth  his  right  as  Vicar/ 
to  the  tithes  of  a  great  variety  of  articles ;  and  then' 
states,  that  the  Defendant  had  upon  his  farm  all  the  enu- 
merated articles ;  that  the  tithes  were  subtracted ;  and* 
the  Bill  prays  an  account,  and  payment,  of  the  value  pf 
the  tithes  subtracted.  By  amendment  the  state  of  his 
right  is  narrowed  by  striking  out  wood,  potatoes,  and 
agistment ;  and  then  his  claim  is  to  be  entitled  to  tithe, 
of  hay,  mills,  calves,  pigs,  colts,  &c. :  but  when  he 
proceeds  to  state  what  titheable  matters  the  Defendant 
had,  he  strikes  out  all  except  hay  and  turnips.  In  that 
state  of  the  record  I  wish  to  know  whether  I  have  any 
thing  to  determine  but  the  right  to  the  tithe  of  hay  and 
turnips. 


It  was  admitted  at  the  Bar,  that  the  Plaintiff's  claim 
was  reduced  to  those  two  articles. 


The  Master  of  the  Rolls. 
A  Modus  is  alleged  as  to  both.     As  to  that  for  hay, 
on  comparing  the  manner  in  which  it  is  laid,  with  that  in 
Bennet  v.  Read  (1),    there  is  no  distinction  between 

them.' 


(I)  1  Anttr.  322. 
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them.  In  each  case  a  custom  is  alleged  in  the  parish 
for  every  occupier  to  pay  a  particular  sum  in  lieu  of  all 
tithe.  The  quantity  is  therefore  immaterial.  If  that 
case  is  to  be  distinguished  from  Traves  v.  Oxton  (2  ),  so  is 
this  in  the  same  manner:  if  those  cases  are  not  to  be 
distinguished,  Bennet  v.  Read  being  the  more  recent 
case,  I  ought  to  follow  it ;  and  upon  that  authority  to 
hold  that  this  is  a  good  Modus :  but  the  Vicar  is  entitled 
to  an  issue,  if  he  chooses. 


17& 


1811. 

Leyson 

». 
Parsons. 


As  to  turnips,  the  Modus  is  bad ;  as  that  is  an  article 
of  too  recent  introduction  into  this  Country  to  be  the 
of  immemorial  usage. 


An  Issue  was  afterwards  directed  upon  the  application 
of  the  Plaintiff  (3). 

(2)  1  Anttr.    308.      Gwil.     against  the   hay-modus,    re- 
1086.  ferred  to  in  the  note,  ante, 

(3)  See  the  final  decisions     Vol.  XVII,  478. 


MORISON  v.  TURNOUR.  iBlt. 

Aug.  Id,  litf. 
HTHE  Bill  stated,  that  the  Plaintiff,   being  possessed    Bill  for  spe- 
of  a  leasehold  house  at  Esher,   employed  George  cific  perform- 
Crosby  to  sell  it,  with  the  furniture  and  fixtures,  who  ance*  p*oa  to 

entered  tho  reUef*  aud 
to  the  disco- 
very, except  (stating  the  particulars)  of  the  Statute  of  Frauds,  with 
an  averment,  that  there  was  no  contract  in  writing,  signed,  &c.  unless 
the  note  in  the  bill  mentioned  can  be  so  considered,  and  for  Answer 
(  as  to  the  excepted  particulars  )  admitting  the  note,  &c.  over-ruled, 
as  tendering  an  immaterial  issue. 

Whether  a  note,  written  in  the  third  person,  "  Mr.  T.  proposes/' 
Ac.  (making  an  offer  to  purchase)  being  accepted,  amounts  to  a  con- 
tract in  writing  signed,  within  the  Statute  of  Frauds,  qwere? 
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entered  into  a  treaty  with  the  Defendant  for  th$,  sale/ 
and  the  Defendant  wrote  and  sent  the  following  note*  ,40' 
Crosby  1 


'  ■:  ) 


"  Mr.  Turnout  has  agaiti  seen  Esher  Hill  Cottagli 
and  wishes  to  know,  if  the  owner  of  the  lease  wfll 
"take  for  lease,  furniture,  fixtures,  &c.  and  the  stocjfc 
"  of  the  garden,  in  short  for  the  whole  place,  as  it  pov 
"  stands,  300/.,  subject  to  Mr.  Tumours  attorney  ap- 
proving of  the  tenure,  by  which  it  is  held.  TJie 
woman,  who  shews  the  house,  says,  that  Dr.  Mori- 
son  has  taken  away,  since  the  inventory  was  mad$' 
"these  articles:  a  chest  of  drawers,  stair  carpet, /bgdf 
u  rounds  ditto,  and  all  the  window  curtains,  except  that 
"  in  the  nursery.  This,  and  the  state  of  repairs  in- 
"  duces  him  to  make  the  present  offer.  He  will  wish 
"  immediate  possession,  and  to  have  the  fruit  and  vege-* 
"  tables  left  on  the  premises.  6,  York  Street,  Portmam 
u  Square,  10th  October,  1810." 


4€ 


a 


u 


€t 


•V       r 


.'1 


The  Bill  farther  stated,  that  Crosby  by  a  letter'  Ac- 
cepted the  said  terms  on  the  part  of  the  Plaintiff;  and 
agreed,  that  the  rent  should  commence  from  Michaelmas 
preceding.  Crosby,  on  the  13th  of  October,  by  tb^ 
Defendant's  direction,  sent  the  original  lease  and  die 
assignments  to  his  Solicitor;  who  returned  them  with 
the  draft  of  the  agreement;  requesting,  that  it  should 
be  returned  on  Monday;  and  stating,  that  Mr.  Tumour 
had  appointed  to  meet  Mr.  Crosby  on  Tuesday  to  si^m 
the  agreement.  The  draft  was  returned  accordingly: 
and  the  appointment  assented  to:  but  the  Defendant 
did  not  attend;  and  afterwards  declined  signing  the 
agreement. 

i 

The  Bill  prayed  a  specific  performance. 


.        ■ 


The  Defendant  as  to  the  whole  of  the  relief,  .and  as 

to 
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to  the  whole  of  the  discovery,  except,  whether  the  Plain* 
tiff  did  not  authorise  Crosby  to  sell  the  house,  and  write 
•uch  letter,  and  receive  the  answer,  as  in  the  Bill  men* 
fioned,  and  whether  such  letter  is  not  now,  or  was  not 
lately,  and  when  last,  in  the  custody  or  power  of  the 
Defendant,  pleaded  in  bar  the  Statute  of  Frauds  (  4 )  j 
fcverring,  that  no  contract  or  agreement,  or  note  of  such 
Agreement,  was  in  writing  signed  by  the  Defendant, 
or  any  person  thereunto  by  him  lawfully  authorized, 
within  the  meaning  of  the  Act,  unless  ■>  the  note  of  the 
10th  of  October,  1810,  in  the  Bill  mentioned  can  be 
ftb  considered  ;  and  for  answer  to  the  rest  of  the 
KB  believes,  that  the  Plaintiff  authorized  Crosby,  &c 
and  adifaits  writing  the  letter,  and  receiving  the  an- 
•wer. 


1811; 


Moaisott 

V. 
TURNOUH. 


Sir  Samuel  Romilly  and  Mr.  Spranger,  in  support  of 
'  the  Plea. 
'  To  meet  the  objection  from  the  Statute  of  Frauds  the 
agreement  must  be  in  writing,  signed ;  and  a  mere  note* 
written  in  the  third  person,  cannot  be  considered  an 
agreement  with  the  requisite  signature;  which  means  the 
fobscription  of  his  name  in  testimony  of  his  assent. 
Upon  one  species  of  instrument,  a  Will  of  personal 
estate,  it  has  been  held  in  the  Spiritual  Court,  that  the 
feame  in  the  beginning  of  the  Will  is  a  sufficient  authen- 
tication of  that  instrument  as  the  testator's  Will :  but 
what  analogy  has  that  ?  There  is  no  signature  required 
by  Statute ;  and  the  case  has  not  occurred  of  a  devise, 
without  any  signature  subscribed,  but  beginning  with  the 
mitten  declaration  of  the  devisor,  that  it  is  his  Will, 
tod  three  witnesses  attesting  that  act.  In  the  case  of 
Stokes  v.  Moore  (5)  the  Court  of  Exchequer  intimate  an 

opinion, 

(4)  Stat*  »29  Char.  II,  c.  3. 

(5)  1  P.  Will.  771.    Mr.  Cox's  note(l). 
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opinion,  generally  as  to  any  instrument,  that  the  namfe,  if 
inserted  in  such  a  manner  as  to  have  the  effect  of  giving 
authenticity  to  the  whole  instrument!  in  any  part  as  well 
as  at  the  end,  would  be  a  good  execution  within  the 
Statute;  putting,  as  an  instance,  the  formal  introduction 
to  aWill:  but  there  is  no  such  decision;  and,  if  a  loose 
note  of  this  kind,  in  the  third  person,  with  no  design 
to  authenticate  by  signature  what  was  written,  can  have 
this  effect,  the  whole  end  of  the  Statute  is  done  away* 
This  paper,  if  it  had  been  signed,  can  hardly  be  con* 
sidered  as  a  proposal,  which,  if  accepted,  would  bind  the 
party  making  it.  It  is  rather  an  inquiry,  previous  ft* 
proposal;  and  the  offer,  spoken  of  in  the  latter  paft* 
must  be  taken  with*  reference  to  the  rest,  as  an  offer* 
that  he  might  be  disposed  to  make;  that  300/.  is  the 
utmost  he  will  offer;  and  therefore  inquiring  previously, 
whether  that  offer  would  be  accepted;  as  otherwise  it 
would  be  useless  to  make  it.  Upon  the  construction  of 
the  whole  note  that  is  the  clear  import;  and  not  a  bind* 
ing  engagement. 

i  ■ 

Mr.  Hart  and  Mr.  HaU,  for  the  Plaintiff. 
This  plea  is  liable  to  objections  of  form:  1st,  As 
attempting  to  cover  the  whole  relief,  but  not  the  whoW 
discovery,  though  incident  to  the  relief.  In  the  case  of 
Williams  v.  Olive  a  demurrer  to  part  of  the  discovery 
of  pedigree  and  title,  and  to  the  relief,  your  Lordship 
held,  that  though  the  Defendant  might  have  demurred  to 
the  whole  discovery,  yet  having  given  part,  he  was  bouiifl 
to  give  the  rest,  and  to  plead  to  the  relief;  observing  in 
answer  to  the  objection,  that  he  might  subject  himself  If 
penal  consequences,  that  he  might  protect  himself  from 
that  by  special  demurrer.  This  is  a  sort  of  argumenta- 
tive plea ;  putting  hypothetically  what  ought  to  have  ap- 
peared by  positive  averment ;  and  the  partial  discovery 

given 
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given  1s  the  very  thing/  that  ought  to  haVe  been  denied 
by  the  assertion,  that  no  agreement  was  signed.  Where 
the  plea  might  cover  the  whole,  it  is  over-ruled  by  an- 
sweringtnypart:  Blachet  v.  Langlands  {6).  Another 
objection  of  form  is,  that  the  Defendant  should  point  out 
the  specific  part,  to  the  discovery  of  which  he  Objects ; 
and  not,  putting  it  as  a  plea  to  the  whole  of  the  discovery, 
with  an  exception,  compel  the  Court  to  look  through  the 
whole  Bill. 


1811. 
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3d.  As  to  the  substance  of  this  plea  the  form,  required 
by  the  Statute,  is  complied  with,  and  its  object  secured, 
by  evidence  in  writing,  signed  by  the  party;  guarding 
against: the  fraud  and  perjury,  to  which  parol  transac- 
tions are  liable;  and  the  distinctions  of  this  case  are 
merely  formal.  The  effect  of  this  note  is  direct  pro- 
posal, waiting  only  for  acceptance  to  constitute  agree- 
ment. «That  a  mere  letter  will  bind  as  an  agreement, 
was  held  clearly  in  Tawney  v.  Crowther  ( 7 ) ;  and  the 
effect  of  it  is  not  destroyed  by  proceeding  towards  a 
more  formal  agreement.  The  name,  as  inserted  in  the 
beginning  of  this  note,  gives  authenticity  to  every  put 
of  it  equally  as  the  subscription  of  a  letter.  The  place, 
and  manner,  of  signature,  whether  with  the  Christian 
name,  at  length,  abridged,  or  the  mere  initial,  are  cir- 
cumstances of  little  importance.  Upon  the  clause  of  the 
Statute,  regulating  devises,  which  makes  signing  es- 
sential, this  question  has  occurred :  the  devisor  himself 
wilting  Ms  Will,  containing  his  name,  with  no  signature 
sabtcribed,  but  sealing  only,  that  is  a  good  execution: 
Ltmayne  v.  Stanley  (>8):  not  upon  the  ground,  that  seal- 
ing 


(8)  1  Anstr.  14.  (8)  1  Lev.  1.    See  Oray$on 

(7)  9  Bro.  C.  C.  161,  318.     v.  Atkinson,  2  Ves.  454.  Ellis 

Fortfcr  v.  Hale,  ante,  Vol.  Ilf .     v.  Smith,  ante,  Vol.  1, 11. 

690;  seethe  note,  713. 
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ing  is  equivalent  to  signing;  which  occasioned  a  differ- 
ence of  opinion ;  but  upon  the  name  appearing  in  the 
Will.  The  result  of  ail  the  authorities,  concluding  with* 
Stokes  v,  Moore,  is,  that  the  signature,  found  in  any 
part  of  an  instrument,  as  the  mark  or  token  authenti- 
cating the  whole,  is  sufficient 


Sir  Samuel  Romilly,  in  Reply. 
It  was  very  difficult  to  frame  a  plea  to  this  Bill  The 
question  upon  the  record  is,  whether  the  paper,  which 
the  Defendant  admits  he  has  written,  is  binding  within 
the  Statute;  meaning  to  insist,  that  the  signature  required 
is  in  the  first  person,  with  both  names ;  and  he  has  done 
no  such  act.  This  defence  cannot  be  made  by  plea,  if 
not  in  this  form.  This  resembles  those  cases,  where  the 
Plaintiff,  anticipating  the  defence,  endeavours  to  get  rid 
of  it,  setting  up  circumstances  in  answer ;  as  upon  the 
plea  of  a  stated  account  (9),  a  release,  or  award:  in 
such  cases  the  plea  is  not  over-ruled  by  the  answer; 
which  is  essential  to  support  the  plea,  and  this  is  a  plea 
of  the  same  nature  as  those.  The  Bill,  stating  the  par* 
ticular  writing  alleged  to  amount  to  a  contract,  does  not 
proceed  to  assert,  that  there  was  no  other  written  agree* 
ment,  which  would  have  let  in  a  demurrer. 

A  man,  thus  describing  himself  in  the  third  person, 
has  never  been  decided  to  have  signed  within  the  Act  of 
Parliament ;  which  requires  a  signature  as  attesting  what 
he  has  written.  It  is  not  necessary  to  sign  it  as  an  agree- 
ment: but  he  must  sign.  In  the  instance  of  the  Will 
the  name,  though  in  the  beginning,  authenticated  the 
whole  instrument  as  that,  by  which  the  testator  meant  to 
abide  as  his  Will ;  which  is  very  different  from  a  name 

occur- 


(9)  Mitf.  20& 
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^conning  in  the  third  person.  Lemayne  v.  Stanley  ( 10), 
as  to  the  second  point,  that  sealing  is  equivalent  to  sign- 
ing, has  certainly  been  over-ruled  ;  and  the  case  has 
never  yet  occurred  of  a  testator  calling  m  witnesses  to 
see  him  begin,  instead  of  conclude,  his  Will :  nor  is  so 
singular  a  mode  of  execution  likely  to  occur.  The 
Court  will  attend  to  the  great  mischief  of  departing 
farther  from  the  provisions  of  this  Statute,  and  of  en- 
eetnraging  suits  for  specific  performance  upon  loose  me- 
morandums, and  subjects  of  small  value* 
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; .      The  Lord  Chancellor. 

,  It  is  extremely  clear,  that,  if  this  letter  and  the  answer 
%>  it  do  not  amount  to  an  agreement,  taking  this  case 
out  of  the  Statute,  the  subsequent  transactions  have 
not  that  effect.  The  question  therefore  is,  whether  this 
letter,  which  cannot  be  represented  otherwise  than  as  an 
offer,  is  to  be  taken  as  an  agreement  or  memorandum 
in  writing,  signed  by  the  Defendant  within  the  Statute  \ 
having  been  accepted  by  the  answer,  that  was  sent.  The 
Defendant,  putting  his  defence  upon  the  record  in  this 
way,  pleading  the  Statute  to  the  whole  relief,  and  to 
the  whole  discovery,  with  the  exceptions  stated,  and  an 
averment,  that  no  contract  or  agreement,  &c.  was  in 
writing,  signed  by  the  Defendant,  unless  this  note  can 
be-  so  considered,  does  not  in  this  part  admit  or  deny, 
that  the  letter  is  his  hand-writing ;  but  proceeds  to  state, 
by.  way  of  answer,  his  belief,  that  the  Plaintiff  did  au-r 
thorize  Crosby  to  deal;  and  admits,  that  he  did  send  the; 
letter,  and  receive  the  answer. 


Aug.btJu 


To  this  plea  two  objections  are  taken :  one  of  form, 

the 


(10)  1  Lev.  1. 
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UMU         the  other  of  substance ;  and  as  to  the  former,  I  ttfink,  it 

\***s         y  vicious  in  form.      If  a  bill  for  specific  performance 
■(orison 

v#  states  the  agreement  generally,  with  no  representation, 

Turnour.     fixing  it  as  in  writing,  or  not,  as  that  general  averment 

may  be  understood  of  an  agreement  either  in  writing,  or 

not,  though  a  plea  of  the  Statute,  with  an  averment* 

that  there  was  no  agreement  in  writing,  has  rather  th# 

appearance  of  an  answer,  I  have  understood,  that  it  has 

been  always  admitted  irt  that  form  (11):  but,  if  the  bill 

states  an  agreement  in  writing,  and  seeks  nothing  but  the 

execution  of  that  agreement,   a  plea,   that  there  is  no 

agreement  in  writing,  is  no  more  than  so  much  of  an 

answer.    This  bill  seeks  the  execution  of  the  agreement, 

contained  in  the  letter  set  forth  and  the  answer  to  it ; 

and  the  plea  is,  that  there  is  no  agreement  in  writibg, 

unless  that  letter  is  an  agreement  in  writing.    In  many 

Plea,  support-  instances  (  12 )   a  plea,    supported   by  an  answer,  mutt 

ed  by  Answer,  itself  contain  something  of   denial  Jrt  a  general  wfey  of 

must  also  con-  ^hat  js  stated  by  the  bill,  and  afterwards  denied  by  the 

tain  a  denial    an8wer#      Here  the  Defendant  proceeds  to   aver,    that 

generally  by      ^  ^  m  ment  in  ^        unless  this  note  ^  such 

averment. 

heither  admitting,  nor  denying,  that  it  is  his  writing; 

The  consequence  is,    that,    if  the  plea  is  found  to  be 

true,  the  Court  has  a  record  in  this  state:    the  Defen* 

dant  alleging  by  this  plea,    that  there  is  no  agreement 

in  writing,  unless  this  note  is  such  agreement:  the  plea 

therefore   stating   precisely  what  the  bill  states.     The 

Court   cannot  upon   argument  of  the  plea  put  an  end 

to  the  cause ;  as,  if  it  is  allowed,  still  judgment  will  bfe 

necessary  upon  the  question,  whether  that  letter  and  the 

answer  to  it  amount  to  an  agreement  in  writing. 

As  to  the  substance  of  this  plea^  I  fully  agree,  that  this 

Court 

(11)  Sec  Bay  ley  v.  Adams,      Vol.  VI,  586;  see  506,  and 
ante,  Vol.  VI,  586.  the  note. 

(12)  Bay  ley  v.  Adams,  ante, 
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Court  has  gone  much  farther  than  a  wholesome  attention 
to  this  Statute  with  reference  to  the  specific  performance 
of  agreements  will  justify ;  but  upon  this  particular  point 
has  not  gone  farther  than  Courts  of  Law :  what  is  the 
construction  of  the  Statute,  what  within  the  legal  intent 
of  it  will  amount  to  a  signing,  being  the  same  question4 
in  equity  as  at  law.  Upon  that  point,  this  Court  pro- 
fessing to  follow  the  law,  if  a  new  question  arises,  I 
would  rather  send  a  case  to  a  Court  of  Law. 


1811 


MORISOK 

v. 
Turnouiu' 


The  parties  having  expressed  a  wish  to  have  the  Lord 
Chancellor's  judgment  upon  the  question,  his  Lordship 
offered  to  give  his  opinion,  if  they  chose  to  have  it :  but 
Ion  this  day  the  Defendant's  Counsel  declined  it;  having 
just  received  information,  that  the  estate  had  been  put 
up  to  sale ;  which  they  considered  an  abandonment 


Aug.  6tk. 


The  Lord  Chancellor. 
Though  I  am  ready  to  give  my  opinion,  I  by  no  means 
press  it  upon  the  parties;  considering  this  as  a  case,  that 
has  never  been  determined  as  to  land.  I  observe.  Lord 
Hardwiclce  in  Grayson  v.  Atkinson  (  13  ),  commenting 
upon,  Lemayne  v.  Stanley,  intimates  a  very  clear  opinion, 
that  if  the  testator  with  his  own  pen  says  "  I,  A.  B%  do 
"  inake  this  my  Will, "  &c.  and  acknowledges  that  before 
the  witnesses,  that  is  a  good  execution;  and  that  the  case 
inJLevinz  cannot  be  sustained,  unless  you  add  one  of 
two  circumstances ;  either .  that  the  witnesses  were  pre- 
sent, when  he  was  writing  the  Will;  which,  Lord  Hard- 
wiclce  justly  observes,  is  not  a  natural  presumption ;  or, 
if  they  were  not  present,  that  he  acknowledged  it  to  be 
hi*  writing,  when  he  called  them  in  to  attest  it ;  cer- 
tainly 


«I,A.B.&o 

"make  this  my 
"Will  "equi- 
valent to  sig- 
nature, and,  if 
acknowledged 
before  three 
witnesses,  a 
good  execution 
within  the  Sta- 
tute of  Frauds,* 


(13)  2  Ves.  1)4. 
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tainly  expressing  his  opinion,  that  suph  acknowledgmeij& 
would  do  (14). 


;:  « 


The  plea  was  therefore  over-ruled  upon  the  formal 
objection  (15). 


(14)  Ellis  v.  Smith,  ante, 
Vol.  I,    II;    see  the    note, 


(15)  Ante,  Bowers  ▼.  Ca- 
ter, Vol.  IV,  91,  and  the 
note,  p.  96.    '  M    •"■•' 


1811. 
Avg.  2d, 
The  jurisdic- 
tion  against 
Waste  by  In- 
junction and 
Account  appli- 
ed to  Trespass, 
by  exceeding 
a  limited  right 
to  enter  and 
take  stone  from 
a  quarry:  be- 
ing a  destruc- 
tion of  the  in- 
heritance; as 
in  the  case  of 
timber,  coal, 
&c;  and  the 
distinction  be- 
tween Waste 
and  Trespass 
therefore  dis- 
regarded. 


THOMAS  v.  OAKLEY. 


v 


HTHE  case,  stated  by  this  bill,  was,  that  the  Plaintiff 
was  seised  in  fee-simple  of  an  estate,  in  whifb, 
there  was  a  stone  quarry;  and  the  Defendant,  having  *m 
contiguous  estate,  with  a  right  to  enter  the  Plaintiffs 
quarry,  and  take  stone  for  building  and  other  purposes, 
eonfined  to  a  part  of  his  estate  called  Newton  Farm,  bad 
taken  stone  to  a  considerable  amount  for  the  purpose; 
of  using  it  upon  the  other  parts  of  his  estate ;  praying 
an  injunction  and  account. 

# 
To  this  Bill  the  Defendant  demurred.. 

Mr.  Hart  and  Mr.  Home,  in  support  of  the  demurrer, 
relied  on  the  distinction  between  waste  and  trespass  \  this 
being  a  mere  trespass;  and  the  account  too  trifling  to, 
change  the  jurisdiction. 

Mr.  Benyon,  for  the  Plaintiff. 
The  course  of  modern  authority  is  to  afford  assistance 
in  these  cases,  of  coal-mines,    timber,    &c.   to  prevent 
irremediable  mischief;  an  injury,  which  damages  could 

not 
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wot  '  tifa^ensste.  'In  Mitchell  v.  Dor*  (16)  ana  many 
other  cases,  your  Lordship,  following  Lord  Tftarfottr* 
gave  relief;  giving  the  injunction,  where  an  action  of 
trespass  might  be  maintained;  and  the  account  follows 
the  injunction  $  to  prevent  multiplicity  pf  suits. 


wv 


Thomas 
Oaklet* 


The  Lord  Chancellor. 
The  case  has  this  specialty:  the  Bill  admits  the  De- 
fendant's right  of  entry  into  this  quarry,  and  of  taking 
stones  for  all  the  purposes  of  Newton  Farm;  though,  if 
be  takes  for  any  other  purpose,  undoubtedly  an  action 
would  lie :  but  is  there  any  distinction  between  this  case 
and  that  of  a  coal-mine  ?  Is  not  this  taking  away  the 
very  substance  of  the  estate  just  as  much  as  in  the  case 
of  a  coal-mine  ?  After  the  decisions,  that  have  taken 
place,  this  demurrer  cannot  be  maintained.  The  Plain-* 
tiff  represents  himself  to  be  seised  as  tenant  in  fee  of  an 
estate,  in  which  there  is  a  stone-quarry,  that  is  parce 
of  die  estate.  He  then  states,  which  upon  this  occasion 
I  must  take  to  be  true,  that  the  Defendant,  having  an 
estate  in  his  neighbourhood,  consisting  of  Newton  Farm, 
among  other  lands,  as  owner  of  that  farm  has  a  right 
to  enter  into  the  quarry  for  the  purpose  of  taking  stone, 
as  far  as  he  has  occasion  for  building  and  other  purposes 
upon  that  farm:  but  the  Plaintiff  represents,  that  tha 
Defendant  has  taken  stone,  for  the  purpose  of  applka-r 
tkm,  not  upon  Newton  Farm  only,  but  also  upon  his 
other  estates,  and  to  a  very  considerable  amount.  That 
is  trespass  beyond  all  doubt,  and  not  waste;  as  therct 
is  no  such  privity  between  the  parties  as  would  make  is 
waste.  His  entry  for  the  purpose  of  taking  stone  with, 
reference  to  Newton  Farm  is  lawful :  but,  if  under  colour 
of  that  right  he  takes  stone  for  the  enjoyment,  not  of 
bis  farm  only,  but  his  other  estates,  his  entry  to  that 

extent 


•    * 


(16)  Ante,  Vol,  VI,  147;  see  the  note. 
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iBVL  extent  is  unlawful,  fcnd  his  act  a  trespass ;  and,  if  it  is 

TifottAB  wtfiled,  thdt  the  Court  will  interfere  by  way  of  injunction 

*.  and  account,  this  demurrer  eannot  prevail*  .  t 

Oaklet .'  , ; 

Formerly,  be-  The  distinction;  long  ago  established,  was,  that*  H  • 
fore  Injunction  person,  still  living,  committed  a  trespass  by  cutting 
was  applied  to  timber,  or  taking  lead  ore,  or  coal,  this  Court  would 
the  case  o  ^  jjj^jfg^.  but  gave  the  discovery;  and  then  an  action 
respass,  apo    my|t  ^  |W0llg|l|  f^  flje  value  discovered :  but,  the 

the  party  an  toresPaM  dying  with  the  person,  if  he  died,  the  Court 
account  was  **"*,  this  being  property,  there  must  be  an  account  of 
given:  the  the  value;  though  the  law  gave  no  remedy (17).  In 
Trespass  dying  that  instance  therefore  the  account  was  given,  where  an 
with  the  per-  injunction  was  not  wanted.  Throughout  Lord  Hard* 
son*  wicke'a  time,  and  down  to  that  of  Lord  Thurlow,  the 

distinction  between  waste  and  trespass  was  acknow- 
ledged :  and  I  have  frequently  alluded  to  the  case,  upon 
which  Lord  Thurlow  first  hesitated :  a  person,  having  a 
close  demised  to  him,  began  to  get  coal  there ;  but  cpn* 
tinued  to  work  under  the  contiguous  close,  belonging 
to  another  person;  and  it  was  held,  that  the  former,  as 
waste,  would  be  restrained:  but  as  to  the  close,  which 
was  not  demised  to  him,  it  was  a  mere  trespass';  and  the 
Court  did  not  interfere :  but  I  take  it,  that  Lord  Tkur+ 
low  changed  his  opinion  upon  that;  holding,  that,  if 
the  Defendant  was  taking  the  substance  of  the  inherit- 
ance, the  liberty  of  bringing  an  action  was  not  all  the 
relief,  to  which  in  Equity  he  was  entitled.  The  inter* 
ference  of  the  Court  is  to  prevent  your  removing  that, 
which  is  his  estate.  Upon  that  principle  Lord  Thurlow 
granted  the  injunction  as  to  both.  That  has  since  been 
repeatedly  followed  ( 18 ) ;  and  whether  it  was  trespass 
under  the  colour  of  another's  right  actually  existing,  or 
not. 

If 
(17)  The  Marquis  of  Lun^  (18)  See  Mitchell  v.  Port, 

down  v.  The  Marchioness,  of      ante,  Vol.  VI,  147a 
Lansdmcn,  1  Madd,  1  IB. 
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If  this  protection  would  be  granted  in  the  cate  of 
lhaber,  .coals,  or  lead-ore,  why  is  it  not  equally  to  he 
applied  to  a  quarry?  The  comparative  value  cannot  be 
considered.  The  present  established  course  is  to  sustain 
a  Bill- for  the  purpose  of  injunction,  connecting  it  with 
the  acoount  in  both  cases;  and -not  to  put  the  Plaintiff 
to  come  here  for  an  injunction,  and  to  go  to  law  for 


J  »  4 


+B 


i  i 


The  Demurrer  was  over-ruled. 


1811. 


Thomas 
Oakley* 


HALLETT  v.  BOUSFIELD. 

F|^Hl£  ship  Ocean,  lately  returned  to  this  Country  from 
Buenos  Ay  res,  having'  met  with  tempestuous  wea- 


181 U 

Aug.Stk. 
lien  for  ge- 
neral contri- 
bution to  in- 
dividual loss 
by  property 


ther,  it  became  necessary  for  the  safety  of  the  ship  to 

lighten  her  by  throwing  part  of  the  cargo  overboard ; 

and  accordingly  a  quantity  of  bark,  the  property  of  the  thrown'  over- 

tlaintiff,  was  with  other  goods,  belonging  to  other  per-  board  for  the 

ions,  thrown  overboard.  safety  of  the 

ship,  under  the 

The  Plaintiff  moved  for  an  injunction  to  restrain  the  ™]f>hi  of  the 

master  and  ship-owner  from  delivering  any  part  of  the 

r  .  i  quire  security, 

cargo,    and  receiving  the  freight,  or  parting  with  any  not  extendel| 
share  of  the  ship ;  insising  on  a  lien  for  contribution,    to  an  Injunc- 
tion against 
Sir  Samuel  RomiUy,  Mr.  Hart,  and  Mr.  WiUon,  "for  delivering  the 
the  Plaintiff,  relied  on  the  general  law,   as  laid  down  ?ar»0'  receiv" 


by 


ing  the  freight, 


and  parting 

with  any  share  of  the  ship.    The  mode  of  adjustment  not  confined 
by  usage  to  Arbitration. 


18* 


ten. 


Hallbtt 

B0USMEL6. 
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by  Mr.  Abbott  (  19),  as  supporting  the  right  to  contribu- 
tion ;  referring  to  Shepherd  v.  Wright  (  20  ) ;  in  which 
case  the  decision  was  against  the  Plaintiff  on  the  ground* 
that  die  destruction  of  his  property  was  not  strictly  for 
the  benefit  of  those,  who  were  called  on  for  contrite** 
tion.  ..     * 

Mr.  Leach  and  Mr.  Agar,  for  the  Defendant.  •  «**• 
This  Plaintiff  is  not  the  only  sufferer :  the  property  rf 
many  other  persons  also  being  destroyed ;  who  are  equaly 
entitled  to  contribution:  A  general  account  is  therefore 
necessary.  The  course  at  Lloyd  vs  in  these  cases  is  to 
refer  it  to  merchants,  to  ascertain,  what  is  to  be  paid 
to  each  freighter;  and  for  that  purpose  the  usual  bond 
has  been  prepared ;  and  signed  by  all  the  freighters, 
except  the  Plaintiff.  The  general  right  to  contribution, 
and  to  pray  it  in  a  Court  of  Equity,  is  not  disputed :  bat 
upon  what  authority  can  the  Plaintiff  lock  up  all  this 
property,  until  the  account  is  taken:  an  inconvenience 
of  such  extent,  that,  if  authorised  by  the  law,  it  ought 
not  to  remain  unredressed  by  the  Legislature.  The  Plain- 
tiff must  establish  a  lien  for  every  freighter  upon  thf 
ship  and  the  rest  of  the  cargo :  but  how  can  the  doc* 
trine  of  lien,  the  right  of  a  party,  having  property  in 
his  possession,  to  retain  it,  until  his  demand  is  satisfied, 
be  applied  to  the  interest  of  a  freighter;  and  has  no 
possession;  the  whole  being  in  possession  of  the  owner? 
Mr.  Abbott  says,  it  is  usual  for  those,  who  seek  contri- 
bution, to  file  a  bill,  or  bring  an  action ;  but  cites  no  au- 
thority for  this  lien;  which  is  altogether  novel  ant 
unfounded ;  and  may  produce  great  inconvenience  from 
the  perishable  nature  of  the  cargo,  and  the  possible 
event  of  a  bankruptcy,  while  the  Defendant  is  prevented 
from  receiving  the  freight  due. 


(10)  Abb.  Ship.  344. 


(20)  Show.  Pari  Car.  18. 
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Ififll 


Sir  Samuel  RomiUy$  in  Reply* 
The  Plaintiff  desires  no  more  than  that  at  the  present 
moment;  when  nothing  is  settled  respecting  contribution 
by  the  different  freighters  and  the  owner,  the  Court  will 
not  permit  those,  who  have  the  property,  liable  to  con- 
tribution! by  parting  with  it  to  remove  his  only  security. 
Certainly  there  is  no  authority  establishing  this  lien  upon 
the  remainder  of  the  cargo:  but  is  it  contended,  that  the 
Master  is  justified  in  delivering  the  cargo  to  all  the  dif- 
ferent consignees  without  taking  any  security  for  contri- 
bution t  The  proposition  must  go  to  that  extent :  but  the 
general  commercial  law  binds  him,  before  delivery  of  the 
goods  to  the  consignees,  or  holders  of  bills  of  lading, 
to  take  security  from  them  for  contribution  to  a  loss, 
thus  occasioned  by  a  partial  sacrifice  for  the  general 
safety ;  providing  for  the  adjustment  at  a  future  time  of 
tfrat  equal  contribution,  which  natural  justice  demands, 
bnt  which  cannot  be  made  at  the  time.  The  text  of  this 
law  ( 21 )  has  been  universally  adopted.  Mr.  Abbott  (22) 
states,  that  by  the  Civil  Law  the  Master  was  required  to 
take  care  to  have  the  contribution  settled,  and  to  receive 
the  sums  to  be  contributed,  and  pay  them  over  to  the 
losers;  and  might  sue  or  be  sued  for  them;  or  might 
retain  the  goods  for  the  sums  to  be  contributed  by  their 
proprietors.  As  to  the  mode  of  adjustment,  he  does  not 
apeak  of  arbitration ;  but  says,  that  in  case  of  dispute 
the  contribution  may  be  recovered  either  by  a  suit  in 
equity,  or  an  action  at  law,  instituted  by  each  indivi* 
dual,  entitled  to  receive,  against  each  party,  who  ought 
to  pay,  for  the  amount  of  his  share ;  and  in  the  case  of  a 

general 


1811, 


Ballbtt 
v. 

BOVSFIBU* 


(21)  Lege  Rhodid  cave  tar, 

Ut  si  levandss  Naris  Gratia 

Jactus    Mercium    factos  sit, 

omnium  Contributione    tar- 


ciatur  quod  pro  omnibus  da- 
tum est.    Dig.  14.  2. 1. 
(22)  Abbott,  Skip.  373. 


ISO 
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V. 
BOUSFIBLD. 


general  ship,  where  there  are  many  consignees,  it  is  usual 
for  the  Master,  before  he  delivers  the  goods  to  take  a 
bond  from  the  different  merchants  for  payment  of  their 
portions  of  the  average,  when  the  same  shall  be 
adjusted.  r 

These  passages  strongly  support  the  lien  upon  the 
Commercial  Law,  requiring  the  Master  not  to  part  with 
the  cargo,  until  he  has  taken  security  lor  the  loss,  wheri 
adjusted:  whether  by  arbitration  or  a  suit  in  equity  is 
left  uncertain ;  and  this  results  necessarily  from  the  matt-> 
ner,  in  which  property  of  this  kind  k  disposed  of;  passng: 
by  Bill  of  Lading ;  parcelled  out  in  different  shares,  and 
bills  given  upon  their  credit  to  various  persons,  whom  & 
may  be  very  difficult  to  find,  when  the  goods  are  gone^ 
One  mode  suggested,  by  action,  would  be  very  ineomto' 
nient :  but  that  this  is  a  proper  subject  for  a  suit  hreqtfitjr 
is  not  disputed ;  though  the  injunction  is  resisted. ' 

The  Lord  Chancellor. 
This  is  a  question  of  great  importance,  as  connected 
with  the  convenience  or  inconvenience,  which  may  be  the 
consequence.  It  is  impossible  for  me  to  say  here,  that 
parties  are  obliged  to  refer  such  claims  to  arbitration: 
neither  will  any  principle  justify  the  administration  of 
law  and  equity  according  to  the  usage  of  Lloyd's  coffee- 
house. It  seems  to  me  also,  as  well  as  I  recollect"  the 
text-law  upon  this  subject,  that  in  such  case  there  is  a 
lien  upon  the  goods  of  each  freighter  for  contribution 
and  average  in  some  sense:  that  is,  die  Master  is  not 
bound  to  part  with  any  of  the  cargo,  until  he  has  security 
from  each  for  his  proportion  of  the  loss :  but  there  is  no 
authority,  that  on  the  ground,  that  he  has  a  lien  to  the 
extent  of  entitling  him  to  call  on  every  person  to  give 
security  for  the  amount  of  their  average  when  it  shall  be 
adjusted,  every  owner  of  a  part  of  the  cargo  can  compel 

the 
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the  Captain  to  do  so;  and  it  strikes  me,  upon  the  short 
time  I  have  had  to  consider  it,  that  is  a  length  the  Plain- 
tiff cannot  reach.  The  Defendant  it  is  true,  is  a  trustee 
for  others:  but  the  nature  of  the  trust  is  regulated  by  the 
practice ;  and  there  is  no  instance  of  an  action  or  a  suit 
in  equity  to  effectuate  this  lien  otherwise  than  through 
the  right  of  the  Master  to  take  security :  that  practice 
ascertaining  the  true  nature  and  extent  of  the  lien.  In 
the  case  of  Shepherd  v.  Wright  (S3),  though  the  Bill 
was  dismissed,  the  Court  certainly  meant  to  maintain  the 
jurisdiction  by  personal  process  to  compel  the  other 
owners  to  make  contribution.  As  there  is  no  trace  of 
authority  upon  it  except  that  case,  I  cannot  without  far- 
ther consideration  represent  myself  as  master  of  the  sub- 
ject: but  the  strong  inclination  of  my  opinion  is,  that  this 
lien  cannot  be  carried  farther  than  I  have  stated.  The 
bond,  that  has  been  prepared,  is  only  for  such  average 
as  shall  be  established  by  arbitration.  They  have  no 
right  to  say,  it  shall  be  tried  in  no  other  way :  but  there 
is  no  doubt,  that  the  obligee  in  the  bond  would  be  a 
surety  for  the  Plaintiff;  and  that  would  bring  it  back  to 
the  question,  whether  he  is  entitled  to  have  the  bond 
to  himself,  or  to  the  captain  for  him. 


1811. 


Hallett 
bousfibld. 


No  Order  was  made. 


(23)  Show.  Pari.  Ca$.  18. 
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BROWN  t>.  HIGGS. 

The  Decree  in  this  cause  (24)  was  affirmed  in  th» 
House  of  Lords,  in  1813. 

(«4)  Ante,  Vol  IV,  708.    V,  495.    VIII,  Ml.      '•    • 
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Rolls. 
NICHOLLS  v.  BUTCHER.  1810- 

,...::  Dec.  4th* 

JJ7ILLIAM  BUTCHER,  being  seised  to  the  use  of    Under  a  de- 
him  and  his  heirs  of  copyhold  lands,  held  of  the  vise  of  "all 
manor  of  Great  Stanmore  in  the  county  of  Middlesex,  "  mv  Te^  Pr°- 
and  having  surrendered  to  the  use  of  his  Will,  by  his      ^®r  ^  J!°"" 
Will,  dated  the  16th  of  July,  1802,  made  the  following  p^j^  tho 
disposition:  devise6  ^ 

his  heirs. 
"  I  do  will  and  bequeath  all  my  real  and  personal  pro- 

"  perty  to  my  wife  Molly  Butcher? 

■ 

The  testator  died  on  the  5th  of  March  1805,  leaving 
the  Defendant  his  heir  at  law  and  according  to  the 
custom  of  the  manor.  The  testator's  wife,  having 
been  admitted  for  her  life,  died  on  the  31st  of  March, 
1808,  intestate ;  leaving  the  Plaintiff  her  heir  at  law  and 
by  the  custom ;  who  filed  the  Bill  to  have  the  testimony 
of  the  witnesses  to  the  Will  perpetuated ;  insisting,  that 
the  wife  took  the  copyhold  premises  to  her  and  her 
*  heirs.  The  Defendant  by  his  answer,  contending,  that  [  •  194  ] 
the  wife  took  only  an  estate  for  life,  claimed  as  the  heir 
of  the  testator  according  to  the  custom. 

Mr.  Treslove,  for  the  Plaintiff. 
The  effect  of  the  word  "  estate "  to  pass  the  fee  has 
long  been  settled;  and  other  words,  of  equal  force  to 
shew  the  intention,  must  have  equal  effect  If  the  word 
"  property  "  had  occurred,  instead  of  "  estate, "  in  The 
Countess  of  Bridgewaters  Case  (25),  there  seems  little 

reason 
(25)  6  Mod.  106. 

Vol.  XVm.  N 
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NlCHOLLS 
BUTCHBft. 


[  #195  ] 


reason  to  doubt,  that  the  construction  would  have  been 
the  same ;  as  Lord  Holt  said,  that  the  word  "  estate " 
implies  a  fee  simple ;  importing  "  the  most  absolute  pro- 
"  perty  a  man  can  have ; "  and  the  word  "  property  " 
must  be  equivalent  That  expression  of  Lord  Holt  is 
referred  to  in  Ridout  v.  Pain  ( 26  )  by  Lord  Hardtcicke ; 
who  in  Batiks  v.  Gale  (27)  declared,  that  under  a  devise 
of  "  all  that  estate  I  bought  of  Mead"  both  the  thing 
itself,  and  the  estate,  "  property"  and  interest  the 
testator  had,  passed.  In  Hogan  v.  Jackson  ( 28  )  there 
were  introductory  words  in  the  Will  "  as  to  my  worldly 
"substance;"  and  the  residuary  clause  gave  all  the 
"  remainder  and  residue  of  all  the  effects  both  real  and 
"  personal  which  I  shall  die  possessed  of. "  Lord  Mans- 
field  said,  if  the  word  "  effects  "  is  equivalent  to  worldly 
substance,  or  if  it  is  synonimous  to  property,  there 
is  an  end  of  the  question;  as  then  all  the  cases  prove, 
that  the  sweeping  clause  passes  a  fee.  The  most 
direct  authority  is  Doe  on  the  demise  of  Helling  v. 
teud  (  29  ).  The  words  of  the  Will  were,  "  all  the 
"  remainder  of  my  property, "  but  combined  with  other 
*  words,  confining  their  operation  to  personal  estate : 
Rooke,  Justice,  said,  "  I  agree,  that  the  general  words 
"  would  be  sufficient  to  carry  a  fee  simple  in  the  lands, 
"  if  they  stood  alone. " 


Sir  Samuel  Romilly  and  Mr.  Courtenay,   for  the 

Defendant. 

The  word  "  estate "  passes  the  fee ;  being  considered 

as  describing,  not  merely  the  lands,  but  the  interest  in 

them.    The  word  "  property  "  however  has  not  received 

that  construction.    No  case  is  to  be  found,  in  which  that 

word 


(26)  3  Atk.  486 ;  see  402. 
1  Ve$.  10. 

(27)  2  Vts.  48. 


(28)  Cowp.  209. 

(29)  2  JVctc?  Rep.  218,  221 
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word  has  been  held  to  denote  the  quantum  of  interest,  1810. 

which  the  testator  had  to  devise.    All  the  cases,  cited  for  Nicholls 

the  Plaintiff,  are  decisions  upon  words,  by  which  the  re*  v. 

sidue  has  been  disposed  of;  always  furnishing  a  strong  Butchbiu 
inference,  that  the  testator  did  not  mean  to  die  intestate. 

The  Master  qf  the  Rolls. 

In  the  absence  of  direct  authorities  upon  the  subject  Effect  of  the 

I  think  the  testator  must  be  considered  to  have  intended  W0K*  "  e8tate" 

to  pass  his  whole  interest;  as  I  do  not  see,  how  a  man  |na*T,II;  ** 

can  be  said  to  give  all  his  property,  unless  all  his  interest    .    ,      * 
.     .  Z  .  \.   i  .        i     absolute  pro- 

»  it  passes.    It  seems  in  many  of  the  cases,  that  the  ^^ 

Judges  have  explained  the  meaning  of  the  word  "  estate," 

by  saying,  that  it  imports  the  absolute  property  (  30 ). 

(30)  Patten  v.  Randall,  Uac.  fyWalk.  189. 


T 


[  196  1 
GUY  v.  PEARKES.  L1811- 

July  nth. 
'HE  Master's  Report  in  this  cause,   ascertaining  the    Advances  to 
interest  of  the  Defendant  Mary  Jones  in  a  fund  of  *  married  wo- 
stock,  the  personal  estate  of  the  testator  Sarah  Barrow,  man'  de8ert«d 

stated,  that  upon  her  marriage  in   1804  there  was  no    '  _er     a*~ 
-  i  i  a.       band,  on  the 

settlement  or  agreement  for  a  settlement ;  that  soon  after-    re  ju  0*  a 

wards  her  husband  went  to  sea,  and  totally  deserted  her ;  faQ(|  jn  Court 
.that  in  1809  he  returned,  but  did  not  cohabit  with,  or  her  property, 
^yen  see  her,  or  afford  her  any  support ;  that  in  March  for  her  raainte- 
1810  he  went  to  the  East  Indies;  and  has  not  been  nance,  exceed- 
since  heard  of;  and  she  does  not  know,  whether  he  is  in«the  inco.mo 
living  or  dead;   that  she  is  fifty  years  of  age;  has  no  £       *  •         " 

N  *  issue  the' capiUl.  ° 
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1811.         issue  and  has  been  totally  destitute  since  1804;  that— 
X^  England  has  made  advances  to  her  at  the  rate  of  SOL 

v.  per  annum  from  1804 ;  which  was  her  only  support. 

Peabkbs. 

A  motion  was  made,  that  the  Accountant  General  may 
be  ordered  to  sell  so  much  of  the  stock,  as  will  raise  the 
sum  of  210/.,  to  be  paid  to  England,  and  60/.  to 
Mrs.  Janes ;  and  that  the  dividends  of  the  remaining 
fund,  about  450/.  stock,  may  be  paid  to  her  for  her 
future  support. 

England  stated  by  his  affidavit,  that  he  was  induced  to 
make  the  advances  upon  the  faith  of  being  repaid  but 
of  this  fund. 

Mr.  Hart,   in  support  of  the  Motion,  admitting  the 

difficulty  from  want  of  the  husband's  consent,  said,  he 

believed,  the  Lord  Chancellor  had  in  one  instanc^ordered 

repayment  to   a  person,  who   had  supported   the  wife 

[  +197  ]      •  under  similar  circumstances:  but  without  a  precedent 

the  Court  would  exercise  a  discretion  upon  the  husband's 
abandonment ;  and  the  Master  of  ttie  Rolls,  to  whom 
the  application  was  first  made,  inclined  to  grant  it: 
but,  not  being  aware  of  any  instance,  permitted  it  to 
be  made  before  the  Lord  Chancellor;  thinking  the 
precedent  would  be  more  properly  made  by  his  Lonf- 
ship. 

The  affidavit  of  England  states  most  particularly, 
that,  knowing  her  situation,  he  made  this  moderate 
advancement  upon  the  credit  of  this  fund ;  and,  as  to 
the  difficulty,  that  the  allowance  is  more  than  a  just 
proportion  of  the  fund  with  reference  to  the  future,  die 
must  be  contented  with  a  less  income  in  future.  .    . 

Tie 
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The  Lord  Chancellor. 
I  have  a  strong  impression  on  my  mind,  that  this 
has  been  done ;  and  independent  of  precedent,  I  think 
the  Court  may  do  it ;  as  the  husband,  deserting  his  wife, 
leaves  her  credit  for  necessaries,  and  woujfl  be  liable  to 
an  action:  and,  though  execution  could  not  be  had 
against  the  stock,  the  effect  might  be  obtained  circuit- 
ously }  as  he  could  not  relieve  himself  except  by  giving 
his  camsnt  to  the  application  of  this  fund. 


1811. 


Gut 

v. 
Pearkbs. 


AURIOL  v.  SMITH. 

A  MOTION  was  made  by  the  Plaintiff,  that  the 
Bank  of  England  may  be  ordered  to  produce  be- 
fore the  Examiner  the  original  transfer  books  of  the 
funds,  referred  to  by  their  answer.  The  object  of  the 
Motion  was  to  ascertain  by  the  signature  to  various 
transfers  of  Stock  in  the  4-per  cents,  what  Stock  in  that 
fund  the  Defendant  Smith  had,  standing  in  his  name, 
at  a  particular  period. 

Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the 
Motion. 
The  object  of  this  Motion  is  not,  as  is  represented,  a 
public  exposure  of  the  books  of  the  Bank,  but  merely 
permission  to  inspect  the  books  under  their  controul  for 
*he  purpose  of  identifying  the  signature  of  Joshua  Smith 
-yrith  this  particular  Defendant.  A  letter  from  the  So- 
licitor of  the  Bank  states,  that  only  one  person  of  the 
aiame  of  Joshua  Smith,  held  Stock  in  th?  4-per  cents. 

from 


[198] 

1811. 
July  19tk,  23tf. 
Oct.ZOtk. 
Copies  of  the 
books  of  the 
Bank  of  Eng- 
land are  evi- 
dence: but 
upon  a  que** 
tion,  whether 
the  signature 
to  a  transfer  is 
the  genuine 
hand-writing, 
the  book  most 
be  produced. 
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from  the  year  1760  to  1766;  and  it  is  proposed  in  direct 
opposition  to  the  Defendant's  oath  to  prove,  that  he  had 
Stock  during  that  period,  in  1763.  It  is  true,  other  evi- 
dence may  be  admitted  incidentally ;  and  in  the  case  of 
Campion  v.  Lambert  (31 ),  where  it  was  held,  that  the 
Bank  Ledger  was  not  evidence,  copies  of  the  transfers 
were  admitted. 


[•199] 


Sir  Arthur  Piggott,  for  the  Bank. 
The  resistance  to  this  application  has  certainly  no 
view  to  embarrass  the  Plaintiffs.  They  are  entitled  to 
•copies  of  the  transfers,  with  evidence  of  the  hand-writing 
by  the  Clerk,  who  saw  the  party  sign,  and  of  the  hand- 
writing of  that  Clerk,  if  dead.  That  is  all  they  are 
entitled  to ;  and  that  evidence  is  constantly  received  at 
Nisi  Prius.  This  is  a  Motion  of  the  first  impression; 
and  the  consequences  will  be  most  serious.  These  books 
contain  near  25,000  transfers,  in  printed  forms ;  and  the 
copies  now  offered  have  always  been  held  sufficient  upon 
this  public  ground,  that  these  books  are  public  docu- 
ments, kept  by  public  officers,  in  forms  not  prescribed 
by  the  Acts  of  Parliament,  but  long  settled ;  and  must 
remain,  where  they  are  deposited  for  public  purposes, 
constituted  by  Law.  Upon  these  grounds  copies  have 
always  been  held  sufficient,  except  in  criminal  cases,  as 
forgery,  and  perhaps  the  case,  put  'by  your  Lordship,  of 
perjury  or  conspiracy.  The  hand-writing  of  this  Defen- 
dant, who  is  described  as  residing  once  in  Lambeth,  and 
afterwards  in  Great  George  Street,  is  capable  of  being 
proved ;  and  why  should  he  not  go  to  the  Bank  ( 82  ),  see 
the  transfers,  and  whether  the  signature  is  his  ?  Lord 
Kenyan  reprobated  the  objection  to  the  copies,  as  evi- 
dence ;  holding,  that  the  Bank  would  be  guilty  of  a  gross 

breach' 


(31)  At  the  Moth. 

(32)  Brace  v.  Ormond,   1  Mer.  409. 
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breach  of  their  public  duty  by  permitting  the  books  to  be 
removed:  Marsh  v.  Colnett  (33)*  In  The  King  v. Lord 
Qeorge  Gordon  (34)  sworn  copies  of  entries  in  the  Jour- 
nals of  the  House  of  Commons  were  read  as  evidence;  and 
Lord  Glenbervie  (35)  presumes,  that  sworn  copies  of  the 
Journals  of  Parliament  are  clearly  evidence ;  stating,  that 
the  Court  denied  the  rule  to  be  according  to  the  general 
notion,  that  copies  of  nothing  but  records  are  admis- 
sible; and  mentioning  several  instances,  where  copies  of 
matters,  not  of  record,  are  admissible;  as  copies  of 
*  Court  Rolls,  Parish  Registers,  &c.  and  that  the  reason 
of  inconvenience  applies  with  greater  force  to  such  public 
books  as  the  transfer  books  of  the  East  India  Company ; 
lor  the  utmost  confusion  would  arise,  if  they  could  be 
transported  to  any  the  most  distant  part  of  the  kingdom, 
wherever  their  contents  should  be  thought  material  in 
the  trial  of  a  cause ;  concluding,  that  the  correct  prin- 
ciple is  laid  down  by  Lord  Holt  mLynche  v.  Clarie  (86), 
that  wherever  the  original  is  of  a  public  nature,  and 
would  be  evidence,  if  produced,  an  immediate  sworn 
copy  thereof  will  be  evidence. 
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Hie  books  of  the  Bank  of  England  are  clearly  within 
the  protection  of  the  Law  under  the  Acts  of  Parliament, 
by  which  they  are  directed  to  be  opened,  in  printed 
forms,  and  to.be  kept  at  the  Bank  by  a  public  officer,  the 
Accountant  General,  for  this  specific  purpose,  the  trans- 
fers by  the  public  creditor ;  who  are  paid  by  money, 
issued  every  year  from  the  Exchequer  in  consequence  of 
the  engagement  of  Government  with  the  public.    Every 

person, 


(88)  2  Esp.  N.  P.  €a.  065. 
Breton  v.  Cope,  Peake's  N.  P. 
Co.  30.  Peafo's  A?.  93,  246 ; 
(1st  edit  91,  231.) 


(84)  Doug.  500;  (561, 1st 
edit.) 

(85)  Drop.  593;  (572,1st 
edit) 

(36)  3  Salk.  154. 
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person,  claiming  an  interest  in  this  way,  must  have  tilt, 
same  right,  whenever  a  transfer  is  made :  Consequent 
equal  rights  may  exist  to  have  the  recent  books,  fag 
instance,  of  the  S-per  cents*  at  all  the  assises*  ■* 
York  and  Exeter  at  the  same  time,  with  enorm#ua  m* 
convenience,  and  great  probability  of  irreparable  mifa 
chief  from  accidents.  In  the  period  of  more  than  190 
years,  during  which  the  Bank  has  existed,  there  is 
no  instance  of  such  an  application ;  and  it  is  at  this 
time  of  the  utmost  importance,  that  the  course,  which 
has  uniformly  prevailed,  should  not  be  disturbed :  these 
books  containing  the  evidence  of  every  man's  properly 
to  an  immense  amount.  In  this  instance  no  failure  of 
Justice,  no  inconvenience,  can  follow  from  admitting 
*  copies  as  evidence.  The  Defendant  by  his  answer, 
which  is  mere  evasion,  does  not  raise  a  question  of  for- 
gery by  asserting,  upon  inspection,  that  these  are  not 
his  transfers.  'JThe  result  of  four  Answers,  put  in  with- 
out taking  the  means  of  informing  himself,  is  no  more 
than  general  assertion,  admitting  some  transfers,  and  thai 
he  has  no  recollection  of  the  others.  Can  it  be  believed, 
that  he  has  no  recollection  of  transferring  such  a  sum, 
21,000/.  re-transferred  to  him,  by  17  or  18  transfers  t 
The  different  warrants  are  gone  into  the  Exchequer  long 
ago :  but  there  is  a  check-book  at  the  Bank  to  justify  the 
clerk  parting  with  the  warrants ;  from  which  book  copies 
may  be  had,  if  necessary.  The  Court  will  not  make  a- 
precedent,  involving  such  extensive  and  serious  conse- 
quences, without  an  absolute  necessity ;  which  the  cir- 
cumstances of  this  case  do  not  present. . 


The  Lord  Chancellor. 
In  the  case  of  the  East  India  Company,  the  Court  of 
King  s  Bench  did  not  order  the  copy  to  be  read  in  evi- 
dence in  the  first  instance ;  but  granted  a  rule  to  shew 
cause;  in  effect  determining,  that  they  should  be  evi- 
dence. 
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dence.  I  apprehend,  that  according  to  the  practice  of 
tins  Court,  particularly  the  more  ancient,  requiring'  a 
party  to  go  to  the  Six  Clerks'  Office,  and  examine  papers 
referred  to,  this  Plaintiff,  being  now  aware,  that  the  De- 
fendant can  see  these  transfers  himself,  may  amend  the 
bill;  calling  upon  him  to  look  at  them,  and  see,  whether 
they  are,  or  are  not,  his  hand-writing. 
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Sir  Samuel  RomiUy,  in  Reply. 
That  practice  is  confined  to  papers  referred  to,  and 
left  with  the  Clerk  in  Court 


There  is  no  other  mode  of  proving  die  hand-writing  to 
these  transfers  than  the  production  of  the  book.  The 
circumstances  of  this  case  require  the  strictest  proof 
against  this  Defendant :  who,  as  the  Plaintiffs  contend, 
made  a  false  statement  before  the  arbitrator  as  to  the 
property  in  the  funds ;  the  Plaintiffs  asserting,  that  there 
was  not  the  sum  of  16,0002.  standing,  when  he  said  there 
was;  and  that  there  were  transfers  to  and  from  him,  of 
which  he  has  said  nothing.  The  Plaintiffs  must  prove 
the  affirmative  in  both  instances ;  when  he  had,  and  when 
he  had  not,  stock.  They  have  imposed  upon  them  the 
necessity  of  establishing  the  whole  of  that  case ;  and  all, 
that  is  now  offered,  being  short  of  a  production  before 
the  examiner,  is  not  sufficient.  This  is  not  like  the  case 
of  Bretton  v.  Pope,  in  which  there  could  be  no  doubt, 
that  the  copy  was  evidence  of  the  mere  fact  of  the  trans- 
fer. In  a  very  late  instance,  an  action  against  the  surety 
of  one  of  the  clerks  of  the  Bank,  who  had  forged  divi- 
dend warrants,  they  thought  it  necessary  to  produce  their 
books.  This  cannot  depend  upon  the  incpnvenience ; 
which  applies  equally  to  all  insurance  offices.  A  clerk 
might  possibly  be  wanted  at  the  same  time  in  two  distant 
parts  of  the  kingdom. 


[SOS] 


The 
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[  ♦ZOS  ] 
Distinction'  be- 
tween the 
books  of  the 
Bank  of  Eng- 
land and  Re- 
cords. 

False  repre- 
sentation by 
bankers,  that 
they  have  laid 
out  money  in 
the  Foods,  in- 
dictable as  a 
conspiracy. 


The  Lord  Chancellor. 
This  is  a  case  of  a  very  special  nature.  The  identity 
of  an  individual  is  to  be  established  by  proving  his  bawl- 
writing  :  it  is  not  absolutely  necessary  for  his  defence, 
that  it  should  be  open  to  him  to  desire  to  see  what  is  said 
to  be  his  hand-writing ;  to  prove,  perhaps,  by  a  hundred 
witnesses,  that  it  is  not ;  and  how  can  he  do  that  without 
the  original  ?  Suppose,  that  evidence  offered  in  a  cri- 
minal proceeding,  was  a  clerk  of  the  Bank ;  stating,  that 
he  had  examined  it  with  the  original ;  and  it  was  the  hand- 
writing of  the  Defendant:  the  first  objection  would 
•  be,  that  this  is  not  the  best  evidence.  The  books  of  the 
Bank  are  not  like  records  (37) ;  which  cannot  be  parted 
with ;  and  there  is  a  plain  demand  of  justice  for  the  pro- 
duction of  these  books :  as  the  Defendant,  admitting, 
that  the  clerk  believes  the  writing  to  be  his,  may  deny  H 
positively ;  stating  that,  if  the  original  transfer  is  pro- 
duced, he  will  prove  by  numerous  witnesses,  that  it  is  not 
his.  These  objections  would  prevail  in  a  crhninal  pro- 
ceeding, for  forgery,  perjury,  or  a  case,  which  I  wish  to 
see  tried,  an  indictment  against  private  bankers  for  a 
conspiracy  by  a  false  representation,  that  they  had  laid 
out  money  in  the  funds  ( 38 ) :  and  why  in  a  civil  suit 
should  not  the  original  be  produced ;  unless  the  Bask 
books  have  the  nature  of  records  ?  If  they  are  not  so 
by  Act  of  Parliament,  I  do  not  know  a  principle,  upon 
which  in  that  respect  they  can  be  distinguished  from  the 
books  of  a-tradesman. 


The  inconvenience  may  certainly  be  considerable,  where 
public  documents  are  wanted  in  different  places  at  the 
same  time :  but,  if  it  is  necessary  to  ascertain  the  fact  by 
producing  the  original,  it  must  be  produced,  whatever 

the 


(37)  Ante,  Vol.  1, 152,  and 
the  note; 


(38)  Ante,  Ex  parte    Ste- 
phens, Vol.  XI,  24. 
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the  inconvenience  may  be ;  and  that  may  arise  equally  i* 
a  civil  as  a  criminal  case.  Upon  an  indictment  for  bigamy 
the  actual  marriage  must  be  proved  5  and  the  register 
must  be  produced :  but  I  can  put  the  case  of  a  civil  suit, 
where  the  same  necessity  would  occur.  Suppose,  for 
instance,  upon  a  writ  of  dowef  brought,  the  Defendant 
proposed  to  prove,  that  the  person  alleged  to  be  the 
Plaintiff's  husband,  had  another  wife  living :  would  not 
the  Plaintiff  be  entitled  to  insist  on  the  production  of  the 
original  register ;  and  to  shew,  that  the  signature  was  not 
that  of  the  person,  whom  she  alleges  to  be  her  husband  t 
The  proper  point  therefore,  depending  on  particular  cir- 
cumstances, comes  to  this :  where  a  case  occurs,  in 
which  the  hand-writing,  being  controverted,  is  to.  be 
proved  or  disproved  by  evidence  before  a  jury,  how  it  is 
•possible  to  deliver  the  party,  who  has  the  custody  of 
that  writing,  from  the  necessity  of  producing  it. 


1811, 


Aurioju 
Smith, 


[HO*;] 


Copy  of  pa- 


the  case  of  a  clerk  coming  from  the  Bank, 
in  die  most  familiar  instance,  stock  transferred,  and  a  de- 
claration of  trust.  If  by  Act  of  Parliament  the  books  of 
the  Bank  are  to  be  kept  there,  they  would  stand  upon  die 
same  footing  as  by  the  canon  the  parish  registers  are; 
which  are  to  be  kept  in  the  parish  chest :  those  primd  n*  ^S"16* 

fiTluADCfi 

facie  are  not  to  be  produced :  and  other  evidence,  that 
of  the  clerk,  who  saw  the  party  write  it,  would  be  suf- 
ficient: but,  though  the  evidence  of  the  clerk,  who  saw 
him  do  the  act,  combined  with  the  direction  of  the  act  •* 

of  Parliament  against  removing  the  books,  is  good  primd 
Jacie,  the  party  would  have  a  right  to  prove  in  two  ways, 
that  the  clerk  was  mistaken :  first,  upon  the  production 
of  the  writing,  sworn  to  be  his,  he  may  prove  the  nega- 
tive, that  it  is  not :  which  alone  perhaps  would  not  prevail 
against  the  positive  evidence  of  the  clerk,  who  saw  hind 
write  it:  but  he  might  add  proof,  that  he  was  not  there; 
leading  to  a  conclusion,  that  must  reduce  the  contradic- 
tion 
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tion  to  no  evidence  whatsoever.  If  he  rested  upon  the 
alibi,  saying  nothing  upon  the  hand-writing,  might  not 
the  other  party,  having  an  equal  fright  to  resort  to  the 
same  species  of  evidence,  say,  those  persons,  who  prove 
the  alibi,  must  be  mistaken ;  and  prove  by  several  wit- 
nesses, that  the  hand-writing  is  genuine?  So,  if  the 
clerk,  who  attested,  the  signature,  should  be  dead,  hit 
death  and  the  hand-writing  of  the  party  might  be 
proved.  If  according  to  the  old  practice  the  Court  would 
compel  a  man  to  go  to  the  Six  Clerk's  Office,  to  examine 
papers  referred  to,  and  see,  whether  they  are  his  hand- 
writing, I  should  upon  the  same  principle  compel  hhn  in 
this  case  to  go  to  the  Bank,  if  the  Legislature  has  di- 
rected these  books  to  be  kept  in  the  Bank, 


[805] 


Oct.  30/A. 


A  case  of  exception  may  exist,  arising  out  of  a  parti- 
cular Act  of  Parliament :  but  I  can  put  no  other  instance, 
in  which,  if  a  man  is  charged  in  a  civil  suit  by  evidence 
of  his  hand-writing,  that,  which  is  alleged  to  be  hit 
.hand-writing,  must  not  be  produced.  I  will  consult  Lord 
EUenbarough;  whose  practice  has  been  referred  to,  as 
what  is  legal  evidence  must  be  evidence  here;  and,  if 
I  can  find  what  may  be  considered  a  course  of  practice 
upon  what  has  been  admitted  as  legal  evidence,  that 
will  satisfy  me. 


By  the  Lord  Chancellor's  direction  a  Motion  was 
made,  that  examined  copies  of  the  Bank  books  may  be 
read  at  the  hearing  of  the  cause. 


Sir  Arthur  Piggott,  for  the  Bank,  insisted  upon  the 
great  public  inconvenience  of  producing  the  books ;  and 
declared,  that  the  Defendant  ought,  and  had  full  liberty, 
to  inspect  the  transfers.  , 


Mr. 
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Mf.  Richards  for  the  Defendant  Smith,  contended,  that 
the  inconvenience  to  the  Bank,  an  objection  equally  ap- 
plicable to  Child's,  or  any  other  house,  could  not  be  ft 
reason  fot  taking  from  the  Defendant  the  benefit  of  the 
general  rule,  requiring  the  best  evidence. 

The  Lotd  Chancellor. 
I  directed  this  Motion  to  be  made  for  the  purpose  of 
settling  the  practice.    There  is  infinite  inconvenience  ifl 
the  proposition,  that  such  a  sort  of  document  should  b£ 
considered  legal  evidence :  yet  I  find,  that  the  Courts  of 
Law  have  directed  it  to  be  received  in  several  instances, 
with  reference  to  books  of  the  great  public  companies; 
and  I  am  much  more  struck  by  the  great  extent,  in  which 
it  has  been  permitted  even  in  criminal  proceedings.    At 
the  Old  Bailey  a  man  has  been  permitted,  without  bringing 
•the  books,  to  say  he  has  looked  through  them,  and  they 
do  or  do  not  contain  particular  entries.  Upon  the  ground, 
that  these  are  the  books  of  a  public  company,  kept  under 
the  authority  and  by  the  direction  of  an  Act  of  Parlia- 
ment, the  Judges  have  upon  motion  for  a  rule  to  sheW 
cause,  why  copies,  of  the  East  India  books  particularly, 
should  not  be  admitted,  directed  them  to  be  received. 
I  am  aware  of  the  extreme  importance  of  this  in  more 
views  than  one.    If  the  opinion  of  the  House  of  Lords 
should  hereafter  be,  that  this  is  not  evidence,  I  shall  by 
granting  this  Motion  put  the  Plaintiff  under  circumstanbcs, 
in  which  he  will  be  no  farther  forward  r  but  the  conse- 
quence of  not  granting  it  will  be,  that  there  is  no  case, 
in  which  the  books  of  the  Bank  may  not  be  produced  at 
every  assizes  in  the  kingdom. 

The  Motion  ought  to  particularize  the  transfers,  copies 
of  which  they  propose  to  read ;  and  the  Bank,  who  for- 
merly offered  only  the  inspection  of  their  clerk,  do  not 
now  resist  a  personal  inspection  of  the  books  by  any 

person, 


1811. 
AuRiofe 

Smith, 
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person,  who  has  ail  interest.  This  surprise  may  occur ; 
that,  wheh  these  copies  are  read  at  the  hearing,  the  De-* 
fendant  may  not  know  how  to  make  out,  that  a  transfer 
under  the  same  name  is  not  his  transfer;  It  may  be 
either  a  forgery,  or  the  name  of  another  person.  I  feel 
a  difficulty  therefore  in  granting  the  Motion,  unless  in 
some  way  the  Defendant  has  an  opportunity  of  going  to 
the  Bank,  and  putting  that  fact  in  issue.  It  appears. to 
me,  that,  if  the  question  ever  comes  to  be  that,  the  book 
itself  must  be  produced. 


t  •207  ] 


,  The  Lord  Chancellor  afterwards,  declared,  that, 
whatever  doubt  formerly  prevailed  upon  this  subject,  it 
is  how  well  established  by  the  House  of  Lords,  that 
copies  of  the  books  of  the  Bank  of  England  are  evident* ; 
with  this  exception,  that,  where  the  question  is,  whether  a 
•  transfer,  purporting  to  be  the  hand-writing  of  an  in- 
dividual is  genuinej  the  books  themselves  must  be  pro- 
duced. 


1811. 

July  31*1. 

Aug.  Iff. 
Specific  per- 
formance of  a 
contract  for 
sale  of  an  allot- 
ment under  an 


fclNGSLEY  v.  YOUNG. 

*T*HE  Defendant  appealed  from  the  Decree  for  a  spe- 
cific performance,  pronounced  at  the  Rolls  ( 39 ). 

Mr. 

(39)  Reported  ante,  Vol.  XVII,  468. 


Inclosing  Act 

before  theAwaid :  the  Act  expressly  enabling  a  sale,  and  declaring 
the  conveyance  valid,  before  the  Award ;  and  the  purchaser  having 
notice  of  the  circumstances. 


CASES  IN  CHANCERY, 

Mr.  Hart  and  Mr.  WethereU,  for  the  Defendant,  con- 
tended, that  the  mere  allotment  could  not  give  an  im- 
mediate legal  estate.  Until  the  Act  has  proceeded  to 
the  extent  of  producing  an  award,  no  party  has  any  es- 
tate whatever.  Objections  may  be  taken,  and  an  in- 
junction obtained,  against  the  award ;  and  the  clause  of 
the  Act,  authorising  the  sale  of  an  allotment  before 
execution  of  the  award,  has  no  meaning,  and  must  be 
inoperative. 


$07 


1811. 


KlNGSLfc* 
t?. 

Young. 


Sir  Samuel  Romitty,  Mr.  Cooper,  and  Mr.  Sugden, 
for  the  Plaintiff. 
The  allotment  has  the  effect  of  seisin ;  and  the  award 
is  merely  evidence  of  title.  If  the  freehold  does  not 
pass  by  the  allotment,  it  is  difficult  to  say,  where  it  is. 
The  words  of  this  Act  declaring,  that  the  conveyance 
shall  be  good,  valid  and  effectual  in  law,  ate  stronger  than 
those  of  the  Statute  of  Richard  III.  (  40 )  enabling  Cestui 
qme  Use  to  convey.  Taking  the  party  to  have  a  mere 
equitable  estate,  the  words  of  the  Act  are  sufficient  to 
•enable  him  to  give  a  legal  title.  A  contract  for  the 
sale  of  the  vendor's  interest,  whatever  it  may  be,  in 
an  allotment,  would  be  enforced  in  equity;  and  your 
Lordship  on  one  occasion  (  41 )  mentioned  an  instance 
of  the  sale  of  an  allotment  by  a  man,  not  knowing  what 
his  right  was.  This  clause  represented  as  inoperative, 
uid  thrown  in  without  meaning,  is  a  common  clause 
in  every  act  of  inclosure,  and  has  a  very  sensible  ob- 
ject, to  enable  the  party  to  convey  the  legal  estate 
before  the  award  made.  Whenever  it  is  intended, 
that  the  Commissioners  shall  have  the  power  of  varying 
the  allotments,  a  special  clause  for  that  purpose  is  in- 
serted. 


[  •908  ] 


The 


(40)  Stat.  1  Rich.  III.  c.  1.  (41)  Ante,  Vol.  VI,  24. 
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1811.  The  Lord  Chancellor. 

**f!ll?*  Considering  the  policy  of  these  Acta  and  the  Gene^ 

Kinosley  rcl  Inclosure  Act  (  42 ),  and,  when  the  Legislature  has 

v.  pointed  out  by  enactments  constantly  in  all  these  Acts, 

0#  that  are  well  drawn,  that    the  allotment  shall  be  ca- 
pable of  disposition  before  the  award,  which  finally  is 

Award  under  rather  evidence  of,  than  constituting,  title,   I  cannot  in 

Inclosing  Act  a  Court  of  Equity  say,  that  a  contract,  entered  into  for 

rather  e?i-  Ba^  ^j  purchase  shall  not  be  carried  into  execution. 

...  /.  Under    all   the    circumstances    therefore,   attending   to 

constituting, 

llgjg  the  General  Inclosing  Act  and    this  particular  Act  of 

Inclosure,   I  think  the  Decree   of  the  Master  of  the 
Rolls  right 

(42)  Statute  41  Geo.  III.  c.  109. 


COOKE  tf.  MARSH. 


1811. 
Aug.  2d. 
After  an  Or-      A   PETITION  to  supersede  a  Commission  of  Bank- 

der  in  bank-  ruptcy,  having  been  ordered  to  stand  over,  with 

itiptcy  for  li-    liberty  to  bring  an  action,  to  ascertain  the  existence  of  a 

*"?  *  M\  partnership,  a  production  of  all  papers,    ft*  and  the 
an  Aotion  with  ,     ,  ,  t..,     <•    ,. 

^^1  ..  bankruptcy  not  to  be  set  up,    a  bill  of  discovery  was 

tions  for  a  pro-  ^^ »  to  w^*c^  a  demurrer  was  put  in. 
duction  of  pa- 
pers and  not  Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Heald, 
to  set  up  the  in  support  of  the  Demurrer, 
bankruptcy,  a       j^q  circumstances,  appearing  upon  the  petition  in  the 

"  bankruptcy,    made  it  absolutely  necessary  to  take  some 
very  cannot  . 

be  filed  course  to  ascertain  the  existence  of  the  partnership,  and 

prevent 
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pcevent  the  prosecution  of  several  Commissioris  of  Bank*  18tl. 

qg&cy.    With  that  view  this  course  was  adopted :   per-         Cooke 
pjjsion  to  bring  an  action,  with  a  production  of  all' papers;  ^ 

pnidbiting  a  certain  defence.  What  is  the:  distinction  Mamsh. 
I|i  substance  between  that  and  an  issue ;  which  would 
liafDibeen  directed,  if  any  different  consequences  had 
jbm*  ..foreseen  ?  Is  it.  possible  to  maintain,  that  your 
Ijpjdbihip  can  grant  an  injunction,  restraining  die  prose- 
qttfop  of  your  own  order  in  bankruptcy  ?  If  any  evasion 
of  the  order  for  the  production  of  papers,  &c.  had  been 
attempted,  the  proper  remedy  is  a  petition  in  the  bank- 
raptqr.  .  » 

Mr.  Leach,  Mr.  Hall,  and  Mr.  Bell,  for  the 
Plaintiff. 
.  There  is  no  authority  upon  this  subject ;  which  is 
certainly  new :  but  upon  principle  there  is  as  much  right 
•to  file  a  bill  of  discovery  in  aid  of  this  action  as  any  [  *210  ] 
oilier.  The  distinction  between  an  issue  and  an  action 
is  clear.  An  issue  is  a  fictitious  proceeding,  created  and 
prosecuted  under  the  direction  of  the  Court :  but  an 
action,  unless  the  permission  to  bring  it  is  restrained  by 
some  special  direction,  is  open  to  all  means,  that  may 
be  adopted  in  the  common  course  at  law.  The  Court, 
directing  an  issue,  asserts,  that  there  is  a  question  to  be 
tried :  but  that  is  not  the  effect  of  permitting  an  action. 

The  Lord  Chancellor. 

I  cannot  bring  myself  to  admit- such  a  precedent  as  this ; 
but  would  not  give  way  to  the  objection,  if  the  effect 
would  be  to  exclude  any  examination  essential  to  Justice : 
That  however,  it  seems  to  me,  cannot  be  the  effect ;  and 
the  common  proceeding  in  bankruptcy  is  quite  sufficient 
to  counteract  it.  The  single  question  is,  whether  adopt- 
ing the  form  of  an  action,  instead  of  an  issue,  I  could 
to  give  an  opening  to  inconveniences,  which  in  an 

Vol.  XVIII.  O  issue 
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issue  could  not  possibly  occur.  Take  the  ordinary  Cast 
of  a  petition  presented  by  a  bankrupt,  and  an  order, 
permitting  him  to  bring  an  action,  and  the  petition  t£ 
stand  over :  was  there  ever  an  instance  of  filing  a  bffl  of 
discovery  without  leave ;  and  could  I  in  Chancery  gratot 
an  injunction  against  a  proceeding  at  law,  ordered  by  me 
in  bankruptcy  ?  I  did  not  leave  this  case  liable  to  tile 
incidents  of  a  common  action ;  ordering  a  production  of 
papers  both  in  the  Master's  office  and  at  the  trial ;  and 
upon  a  petition,  stating,  that  the  order  for  that  produc- 
tion had  been  defeated  by  a  trick,  I  should  order  it  to  be 
tried  again ;  though  it  was  put  in  the  form  of  an  action* 
If  this  bill  can  be  sustained,  it  would  be  impossible  to  pro- 
ceed upon  a  petition  in  bankruptcy;  which  might  be 
suspended  during  all  the  proceedings  in  a  cause  here  and 
upon  Appeal  to  the  House  of  Lords.  There  might  be  a 
♦case,  in  which  in  bankruptcy  I  might  direct  a  UH  of 
discovery  to  be  filed,  or  these  very  interrogatories  to  be 
answered:  but,  considering  the  consequences,  I  cannot 
conceive,  how  the  jurisdictions  can  go  on  longer;  and 
therefore  must  stop  the  proceedings  upon  this  biH  (43). 

(43)  Buck,  290. 


1811. 

Aug.  1*,  2d,  The  ATTORNEY-GENERAL  v.  CLEAVER. 

12M. 

Jurisdiction  by  rpHIS  Information,  filed  at  the  end  of  July  1811,  at 

Injunction,  on  ^  relation  of  several  inhabitants  of  Battersea  and 

Information       Chelsea,  prayed,  that  the  Defendants  may  be  perpetually 
by  the  Jttor-  r  *^  .     1 

ney-General  at  restrained 

the  relation  of  individuals,  against  a  nuisance  by  an  offensive  and 
unwholesome  process  in  trade,  not  exercised  without  a  trial  at  law ; 
regulating  according  to  justice  the  time  of  trial  of  an  Indictment  de- 
pending, and  removed  by  Certiorari  into  the  King's  Bench,  from  the 
Assizes,  as  against  the  Relators ;  whether  as  against  the  Defendants, 
qncere. 
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restrained  from  manufacturing  soap  or  black  ash,  and 
from  boiling,  melting,  calcining  or  burning,  any  of  the 
materials  used  in  manufacturing  soap  or  black  ash  in 
their  manufactory  in  the  parish  of  Battersea ;  or  that  they 
maybe  restrained  until  trial  of  the  indictment,  in  the 
pleadings  mentioned ;  and  that  they  may  be  compelled  to 
proceed  to  trial  at  the  next  Assises  for  the  Comity  of 

KJIWfVy. 

l 

The  Information  stated,  that  the  manufactory  of  the 
Defendants  was  erected  between  June  1808  and  August 
1609;  that  almost  immediately  after  the  building  was 
biglin,  the  Defendants  received  notice,  that,  if  the  pur- 
poses, for  which  it  was  about  to  be  erected,  should  prove 
■jwrious  to  the  neighbourhood,  measures  Would  be  taken 
to  suppress  the  injury.  After  the  building  was  completed, 
•in  1809,  they  began  the  manufacture,  at  first  to  a  small 
extent:  but  since  June  1810  they  greatly  increased  it  to 
Iks  great  injury  and  prejudice  of  the  inhabitants  of 
Battersea  and  Chelsea.  The  Defendants  by  a  letter  in 
answer  to  the  complaint  of  some  of  the  inhabitants  of 
Chelsea  represented,  that,  if  any  thing  unpleasant  bad 
arisen,  of  which  they  were  not  aware,  it  must  have  been 
produced  by  some  accident,  and  was  not  the  result  of  any 
permanent  system  in  their  manufactory ;  that  they  would 
immediately  take  proper  precautions  to  prevent  a  recur- 
flmee  of  the  like  accident;  and  hope,  the  inhabitant 
of  Chelsea  will  not  have  any  reason  to  complain. 

A  Bill  of  Indictment  was  found  by  the  Grand  Jury  at 
die  last  Lent  Assises ;  which  the  Defendants  removed  into 
the  Court  of  King's  Bench  by  Certiorari  in  Easter  Term 
last 


w\\. 


The 

Attorn  bt- 

QsnkraL 

v. 
Cleaver. 


[  •«!«  ] 


A  Motion  was  made  for  an  injunction  upon  several 
▼ery  strong  affidavits,    describing  the  process  as  both 

O  2  offensive 
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offensive  and.  unwholesome;  and  stating  :the  effects  of : 
the  smell  from  the  vapour,  even  across  the  river,  apd 
farther  to  a  considerable  distance.  '-.";■.:.?■ 

Sir  Samuel  RotniUy,  Mr.  HolUst,  and  Mr.  Stronger, 
in  support  of  the  Injunction.  r  l%- 

In  the  case  of  Banes  v.  Baker  (44)  Lord  Hardwicke 
admits,  that  against  a  public  nuisance  this  Coijrt  wiU 
enjoin ;  and  says,  the  application  should  be  by  the  At- 
torney-General; putting  the  case  of  an,  interruption  .'of 
way  behind  the  Royal  Exchange  before  Lord  King. .  Ifl 
The  Mayor,  £c..  of  the.  City  of  London  v.  Bolt  (  45  )  tfce 
injunction  was  granted  against  a  public  nuisance*  .  The 
#  affidavits  as  to  the  effect  of  this  process,  as  not.  merely 
disagreeable  but  unwholesome,  are  very  strong  and  un- 
answered. The  Jrial  of  the  indictment,  which  was  pre- 
ferred, and  found  a  true  bill,  has  been  evaded  byre* 
moving  it  into  the  Court  of  King's  Bench.  The  object 
of  the  Injunction  is  to  restrain  the  working  during  die 
interval  before  the  next  Lent  Assizes ;  and.  the  Court 
will  at  least  compel  them  to  put  this  in  a  course  for  speedy 
trial. 


Mr.  Richards,  Mr.  Hart,  Mr,  Bell,  and  Mr.  Wrayx 
for  the  Defendants. 
This  is  a  singular  application ;  involving  consequences, 
the  extent  of  which  cannot  be  calculated.  The  applica- 
tion is  really  to  abate  this,  which  is  called  a  nuisance^ 
but  is  in  truth  a  large  trading  concern,  comprising  pro- 
perty to  a  vast  amount ;  and  a  Court  of  Equity  is  called 
upon,  by  enjoining  the  proprietors  from  proceeding,  to 
destroy  all  this  property,  and  the  commerce,  which  they 

hav$ 


(44)  Amb.  158.      3  Atk.      See  Crowder  v.  Tinkler,  post, 
*50.  XIX,  617. 

(45)  Ante,    Vol.  V,    12ft 
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Aave  carried  on  a  considerable  time.    The  Relators  by  1811. 

.their  conduct,  keeping  the  Defendants  in  ignorance  of  ^T0 

.their  intention  to  move  until  the  evening  of  the  29th  of  Attorney 

Virfyf  precluded  affidavits  in  opposition.     Seeing  these  General 
.works    proceeding,    and    this    property  engaged,    they 
Jwe  Iain  by  since  the  correspondence  in  June  1810; 

:by  that  acquiescence  encouraging  these  parties  to  pro- 
ceed 


Cleaves. 


jurisdiction  was  never  applied  to  a  subject  of 
this  sort.  Many  nuisances  may  be  observed  in  this  City, 
which  the  Law  will  not  treat  as  such.  This  is  not  a  pub- 
lic prosecution  by  the  Attorney  General,  but  at  the  rela- 
tidtt'  df  'several '  inhabitants  of  the  neighbourhood ;  and 
ther6  is  a;  wide  distinction  between  the  two  sorts  of  Infor- 
mation.' For  the  former  the  Attorney  General  is  respon- 
sible, as  the  Officer  df  the  Crown,  acting  in  some  sense 
*  judicially.  Informations  of  the  other  description  were 
forineriy  filed  almost' of  course,  at  the  peril  of  costs:  but 
of  late  the  .Attorney  General  has  required  a  case  pre*, 
viousiy  to  be  laid  before,  him;  a  practice,  which  com* 
mencing,  when  your  Lordship  was  Attorney  General, 
was  followed  by  Lord  Redesdale ;  and  has  restrained  con- 
siderably the  use  of  the  Attorney  GeneraCs  name.  The 
principle  of  this  application  is  private  nuisance  to  these 
infividiuds.  The  remedy  for  a  public  nuisantie,  as  be- 
totefen  the  Crown  and  individuals,  is  by  a  criminal  infor- 
mation by  the  Attorney  General  ex  officio,  according  to 
Lord  King's  intimation  upon  the  nuisance  behind  the 
Royal  Exchange  (46).  Upon  that  principle  the  Court 
of  Exchequer  interfered  in  the  late  cases  of  Portsmouth 
Harbour  and  Bristol.  Your  Lordship  cannot  interfere  in 
this  case  without  irreparable  mischief.  The  relators  suf- 
fer no  injury  by  removing  the  indictment ;  as  the  Defen- 
dants 
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(40)  Cited  in  Barnei  v.  Baker %  Amb.  156. 
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dants  by  a  traverse  could  have  put  off  the  trial  t&  the 
next  Lent  Assizes ;  and  your  Lordship  caimot  diet  the 
course  of  Law.  It  is  too  much  for  this  Court  with  its  im- 
perfect evidence  to  decide  a  question  of  nuisance,  upon 
which  it  is  extremely  doubtfiil,  whether  an  indictment 
could  be  maintained.  An  Inoculation  House  is  not  a 
nuisance  in  Law ;  though  considered  so  by  many  persons; 
and  the  application  in  that  instance  was  to  prevent  wfaat 
was  in  contemplation,  not  to  stop  a  trade  in  full  exercise. 
In  The  Mayor  8fc.  of  London  v.  Bolt  (47)  also  Lord 
Rosslyn  interfered  to  prevent  a  nuisance,  not  to  destroy 
a  trade.  If  every,  manufactory  disagreeable  to  die 
neighbourhood,  of  which  this  City  has  many  instances 
in  the  most  populous  situations,  is  to  be  treated  at  a 
nuisance,  however  material  to  the  prosperity  of  the 
Country,  the  effect  will  be  most  important.  A  pest- 
-house was  held  at  the  Oxford  Sessions  not  to  be  a  nui- 
sance. The  affidavit  as  to  the  noxious  nature  of  the 
ingredients,  used  in  this  concern,  is  of  no  vahie.  In- 
gredients, the  most  hostile  to  life,  may  be  so  compounded 
with  others  as  to  become,  hot  only  innocent,  but  me- 
dicinal. 


The  result  of  the  authorities  is  no  more  than  that  a 
case  may  exist,  that  would  authorise  the  Attorney  G*» 
neralt  as  a  public  officer,  to  prevent  the  continuation  or 
re-erection  of  that,  which  has  been  decided  at  Law  to 
be  a  public  nuisance. 

Sir  Samuel  Romilly,  in  Reply. 

The  general  jurisdiction  to  restrain  a  public  nuisance 

stands  upon  very  strong  authority ;   the  opinion  of  two 

Judges  of  high    character,   that  this  was  the  common 

acknowledged  jurisdiction ;  upon  which  the  two  reports 


(47)  Auto,  Vol.  V,  12*. 
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agree  in  substance ;  and  those  opinions  were  followed  by 
Irfwd  Rosslyris  decision,  granting  the  Injunction  in  The 
Mayor  $c.  of  the  City  of  London  v.  Bolt.  The  principle, 
upon  which  the  Court  interferes,  is  the  irreparable  mis- 
qttef ;  and  if  upon  that  principle  the  Court  will  restrain 
catling  trees,  opening  mines,  &c.  why  should  it  not 
>se  in  this  case,  unless  health  is  of  less  value  than 
?  The  ground  of  the  application  is,  not  that 
tins  act  is  a  crime,  but  that  it  occasions  irreparable 
mpfry  to  ieveral  persons.  The  Defendants  must  establish, 
that,  as  a  crime  being  the  object  of  a  public  prpsecu- 
tion,  it  is  on  that  account  entitled  to  protection  here. 
lie  act  of  running  away  with  a  Ward  of  the  Court  for 
Ae  purpose  of  an  unsuitable  marriage  is  an  offence ; 
y«t  this  Court  will  hold  jurisdiction  upon  it. 

,  The  delay  in  preferring  the  indictment,  with  its  con- 
♦■equences,  must  be  imputed  entirely  to  the  Defendant's 
enduct,  proceeding  after  a  formal  notice,  given  imme- 
diately, that  the  trade,  if  it  should  prove  a  nuisance, 
would  be  prosecuted.  It  was  at  first  offensive  in  a  much 
less  degree  than  since ;  and  the  complaint  was  answered 
by  attributing  the  disagreeable  effect  to  accident,  and 
promising  greater  caution  against  similar  consequences. 
The  acquiescence,  or  rather  forbearance,  of  the  in- 
habitants, thus  solicited,  did  not  induce  the  proprietors 
to  embark  more  property  than  was  before  engaged  in 
the  concern;  and  differs  in  all  respects  from  allowing 
a  nan  to  go  on  with  an  expensive  concern,  and  sup- 
pressing the  intention  of  afterwards  representing  it  as 
UegaL 


$16 


1811. 


The 

Attorn  by- 

Gbneral 

Clsavee. 


[  ♦aw  ] 


Upon  these  affidavits  this  is  not,  as  it  is  represented, 
a  common  soap  manufactory,  but  of  a  very  peculiar 
nature,  extremely  injurious  to  the  health,  as  well  as 
destructive  of  the  comfort  of  the  neighbourhood:  the 
ioxi6us  effect  arising,  not  from  the  manufacture  of  soap, 

but 
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1811. 


The 

Attorney- 
General 


v. 


Cleaver 


{ ♦gn  ] 


but  from  the  process  of  calcination  of  what  is  called  the 
soap  waste. 

The  Lord  Chancellor. 
'  When  this  subject  was  first  brought  to  my  attention* 
which  was  by  a  Motion  upon  the  Bill  filed  and  affidavits, 
I  was  struck  with  the  nature  of  it,  principally  upon  this 
ground;  that,  being  aware  of  the  dicta  and  cases, 
that  have  been  mentioned,  I  did  not  recollect  in  my 
experience  an  instance  of  an  Injunction  actually  granted, 
except  the  case  before  Lord  Loughborough;  and  if  that 
Injunction  was  granted  upon  precedents,-  furnished  by 
his  Lordship's  experience,  I  am  not  acquainted  with  more 
than  is  to  be  collected  from  the  Reports  of  Atkyne  and 
Ambler.  I  was  also  considerably  struck  with  the  import- 
ance of  the  case  itself;  as  it  must  bear  upon  the  juris- 
*  diction,  affecting  interests  of  great  magnitude  and  value; 
the  enjoyment  of  which  has  been  permitted  without  dis- 
turbance for  a  long  series  of  years,  and  under  circum-» 
stances  provoking  frequent  application  here,  if  likely  to 
be  successful. 


Instances  of 
trades    offen- 
sive, and  in 
some  degree 
unwholesome, 
not  legally  a 
nuisance. 

A  sugar-house, 
brewhouse,&c. 
Injunctions  in 
snch  oases  cau- 
tiously grant- 
ed, and  not 
ex  parte. 


-  What  is  nuisance,  considered  with  reference  to  carry* 
ing  on  a  trade,  is  a  question  of  fact,  which  it  is  not 
very  easy  to  determine.  I  have  frequently  known  ver- 
dicts, deciding  manufactories  to  be  no  nuisance,  by 
whieh,  it  cannot  be  denied,  the  whole  comfort  (46)  r  of 
life  is  destroyed,  and  health  must  in  some  degree  be 
affected.  I  recollect  the  instance  of  a  sugar-house ;  and 
a  brewhouse  is  within  my  own  knowledge,  perhaps  not 
legally,  but  in  common  parlance,  a  great  nuisance  (40). 
The  Court  has,  I  think,  already  gone  full  as  far,  as  it 
ought,   in  granting  these  injunctions  in  the  absence  of 

parties; 


•  (48)  As  to  obscuring  an- 
cient lights,  see  The  Attor- 
ney General*.  Nichol,  ante, 


Vol.  XVI,  338.    3  iff cr,  687. 
(49)  I  Sim.  SfStu.  ^8, 


CASES  IN  CHANCERY. 


217 


parties ;  and  some  caution  is  necessary,  before  the  Court 
should  interpose  to  suspend,  which  may  destroy  con- 
cerns of  this  nature,  that  cannot  be  established  without 
immense  expenditure.  Pressed  by  these  considerations 
I  thought  it  right  not  to  take  a  step  without  notice  given 
of  the  motion  ( 50  ). 


1611. 


The 
Attorney- 
General 
v. 

CUBAVJUU 


:  The  instances  of  the  interposition  of  this  Court  upon 
the  subject  of  nuisance  being  very  confined  and  rare, 
sore  is,  I  believe,  to  be  collected  from  what  has  been 
done  in  the  Court  of  Exchequer  upon  discussion  of  the 
right  of  the  Attorney  General  by  some  species  of  inform- 
ation to  seek  on  the  equitable  side  of  the  Court  relief 
as  to  nuisance;  and,  if  I  may  use  those  terms,  preventive 
*  relief.  The  case,  cited  by  Lord  Hardwicke,  as  having 
occurred  before  Lord  King,  was  an  information  here  by 
the  Attorney  General  against  a  public  nuisance  by  stop- 
ping a  highway.  Analogous  to  that  there  have  been 
many  cases  in  the  Court  of  Exchequer  of  nuisance  to 
harbours ;  which  are  a  species  of  highway ;  and,  if  the 
soil  belongs  to  the  Crown,  there  is  one  species  of  remedy 
for  that :  the  Crown  may  abate  the  obstruction ;  as  it  is 
upon  the  King's  soil.  Where  it  is  not  upon  the  King's 
soflt  but  merely  a  public  nuisance  to  all  the  King's  sub- 
jects, though  the  suit  may  be  in  the  same  form,  the  law 
is  laid  down  in  treatises,  particularly  by  Lord  Hole,  De 
Portibus  Maris  (61),  that  upon  the  ground  of  pubHc 
mitance,  and  not  as  an  obstruction  upon  the  King's 
soil,  it  is  a  question  of  fact,  which  must  be  tried  by  a 
Jury;  and,  though  the  suit  may  be  entertained,  the 
Court  would  be  bound  to  try  the  fact  by  the  interven- 
tion of  a  Jury. 


[  ««18  ] 


Jurisdiction 
upon  public 
nuisance  in 
a  highway  or 
a  harbour; 
if  upon  the 
Ring's  soil,  the 
Crown  may 
abate :  if  not, 
the  fact  must 
be  tried  by  a 
Jury. 


Admitting 


(50)    Crowder  v.    Tinkler, 
post,  Vol.  XIX,  617. 


(51)  Chap.  VII,  Hargravet 
Law  Tracts,  vol.  i  85. 


\ 
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Clbavbr. 


1811.  Admitting  the  jurisdiction,  the  question  comes  at  last 

*££*         very  much  to  this;  whether,  if  the  Court  may  grant  an 

Attorn  by-    injunction,  but  ought  not  without  a  trial  by  Jury,  I  am 

General     authorised  to  interpose  by  granting  an  injunction  in  die 

interval ;  considering  the  Defendants  as  standing  precisely 
in  the  same  situation  as  if  such  a  trial  had  taken  fdace. 
Another  view  of  this  case  is,  whether  I  can  by  arranging 
the  time  of  the  trial  of  this  indictment  place  the  parties 
in  the  same  situation  as  if  it  had  not  been  removed  by  the 
Defendants,  but  the  record  had  been  by  the  other  parties 
carried  to  the  next  assizes.  Attending  to  the  period,  and 
all  the  circumstances,  if  this  is  the  right  species  of  in* 
formation,  and  had  been  filed  soon  after  Easter  Term,  I 
am  by  no  means  convinced,  that,  as  in  ordinary  cases,  an 
*  indictment  may  stand  over  from  assises  to  assizes,  this 
Court  would  not,  to  enable  itself  to  receive  that  as- 
sistance, so  arrange  the  trial,  that  the  equitable  relief 
should  not  be  too  long  delayed;  as  this  indictment, 
though  for  what  may  be  called  a  criminal  act,  has  for 
many  purposes  a  civil  aspect  I  am  also  by  no  means 
satisfied,  if  the  information  to  be  obtained  through  a 
Jury  is  necessary,  as  I  think  it  would  be,  before  an  in- 
junction should  issue,  that  I  am  not  authorised  to  take 
a  much  more  prompt  mode  of  ascertaining,  whether  lids 
is  a  public  nuisance,  than  even  an  indictment  tried  as 
expeditiously  as  it  can  be:  but  I  should  press  the  cir- 
cumstances of  this  case  too  far  by  considering  these 
Defendants  in  the  same  situation  as  if  a  verdict  had 
been  obtained  against  them. 


[♦819] 


Aug.  2d. 


The  following  cases  were  mentioned:  Coulson  v. 
While (52),  Ryder  v,  Bentham( 53),  and  The  Attorney 
General  v.  Doughty  ( 54  ). 

The 


(52)  ZAtk.  21. 

(53)  1  Vcs.  543. 


(54)  %  Fes.  453. 
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The  Lord  Chancellor.  1811. 

'  Ryder  r.  Bentham  is  a  cause  of  private  nuisance.   I  can  )££ 

find  do  other  cases  than  those,  which  have  been  men-  Attornky- 

tkmed,  except  TAe Duie  of  Grqfton  v.  Hilliard(  55)}  in  Gbnkral 

mm 

•which  the  Attorney  General  was  not  the  Plaintiff,  but      Clravwl 

the  Duke  of  Grqfton  filed  the  Bill  to  restrain  the  Defend-    Manufacture 

ant  from  burning  brick-earth  in  the  fields  close  to  Hanover  of  bricks  not 

Square.  The  note  I  have  gives  me  no  information  upon  *  nuisance. 

-the  doctrine  as  to  public  nuisance;    amounting  to  no 

more  than  this ;  that  the  Court  refused  the  injunction ; 

observing,  that  the  manufacture  of  bricks,  though  near 

♦  the  habitations  of  men,  if  carried  on  for  the  purpose  of      [  +£80  ] 

making  habitations  for  them,  is  not  a  public  nuisance. 

« 

Upon  the  circumstances  of  this  case  it  is  impossible  to 
bold  the  Defendants  as  being  in  the  same  situation  as  if 
a  verdict  had  been  given  against  them.     The  point  of 
doubt  with  me  is,  whether  the  Court  has  a  jurisdiction 
to  promote,  what  would  be  extremely  just,  a  trial  as 
speedy  as  justice  requires*    It  is  well  established  by  au-    No  general 
therity,  that  this  Court  has    originally  no  jurisdiction  J*™du*ion  in 
whatsoever  either  to  enjoin  or  regulate  the  proceedings  7?  !  ^       en~ 
upon  an  indictment:  but  circumstances  may  give  that  |ate  Drocee(j_ 
jurisdiction:  where,   for  instance,    the  relators  are  the  fogs  upon  In- 
pertons  prosecuting  the  indictment,  I  should  have  a  con*  dictment:  but 
ttoul  by  Order  personally  affecting  them :  but  I  am  not  circumstances 
satisfied,  that  I  have  the  same  controul  over  these  De-  m*7  Pvo  ll  • 
fendants,  who  have  not  come  in.     There  is  one  case  of  a  M'  w  ®r®  P*°~ 

Bill,  and  a  cross  Bill,  and  also  an  indictment  between  the  f CAC      .   ' 

lators  in  an 

Plaintiffs  and  Defendants.  Lord  Hardwicke  held,  that  informatjon  or 
he  would  deal  with  the  subject  with  reference  to  what  Plaintiffs,  they 
was  civilly  in  question  between  them,  though  also  the  are  subject  to 
subject  of  a  criminal  prosecution:  but  I  do  not  find,  controul  by 
that  he  thought  himself  justified  in  that  with  regard  to  Order  person- 
persons,  a,,J  afeclins 

them,  but  not 

_     nt  _  tho  Defen- 

(55)  lu  Chancery,  June,  1730.  dants 
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Attorney- 

General 

«. 
Cleaver. 


t  *m  ] 


persons,  who  had  not  themselves  resorted  to  him.  Where 
the  injunction  has  been  refused,  the  Court  has  said  at 
oncife,  that  the  subject  of  complaint  was  not  a  nuisance : 
but  there  is  no*  instance  of  holding  it  a  nuisance,  and 
-therefore  enjoining  it,  without  a  trial.  Upon  the  affi- 
davits this  appears  to  me  a  much  stronger  case  of  mfr- 
sance  than  The  King  v.  Ward  ( 56  )• 

'  Having  got  no  farther  at  present  than  that  these  De- 
fendants cannot  be  considered  as  having  permitted  a  ver- 
dict to  pass  against  them,  this  must  be  tried  at  law;  and 
*  upon  the  only  remaining  consideration,  whether  I  have 
jurisdiction  to  spur  them  on  to  trial,  I  think,  as  the  re* 
lators  might  have  applied  sooner  than  the  25th  o(July9 
it  is  too  much  to  call  upon  the  Defendants .  to  try  such  a 
cause,  in  which  it  will  be  necessary  to  examine  so  many 
witnesses, next  week  in  Surrey.  t  . 


Awff.  12M. 


-  The  parties  having  agreed,  that  the  trial  should  bo 
had  in  Middlesex,  the  Motion  was  ordered  to  stand  over 
to  the  Seal  before  Michaelmas  Term.  The  Lord  Chan* 
cellar  said,  he  had  mentioned  the  case  to  one  of  the 
Judges  of  the  Court  of  King's  Bench ;  who  would  bring 
on  the  trial  sooner  than  in  the  regular  course;  and  u\ 
the  mean  time  it  might  be  ascertained,  whether  this  ft 
a  nuisance. 


JL  compromise  afterwards  took  place, 


(W)  ]  Burr.  333. 
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*pHE 


fcE  HEUfc*  ^*  parte  ( 57 ),  18n. 

i4«£.l4*M5*A. 
Master  having  approved  of  the  wife  of  a  lunatic    Jurisdiction  v 
and  his  uncle,    Dr.  Wadllingto*,    as  Committees  t0  «*punge 
of  his  person,  and  of  a  person,  who  Was  not  related  to  8Canffi ,    f  ™ 
hifa»  as  Committee  of  his  estate,  Rejecting  a  proposal  of  junacy    or 
Dr.  Waddington  and  Mr.  Hatted,  a  friend  of  the  family,,  bankruptcy, 
a  petition  was  presented  by  the  mother  of  the  lunatic,  0n  reference  to 
flaying,  that  she  and  Dr.  Waddington  may  be  appointed  the  Master. 
•  Gbriuaittees  of  the  person,  and  not  the  wife ;  and  that  r+gggi  In  ^e 
Dt.  Waddihgton   and    Mr.  Hasted  may   be    appointed  tppoint- 

Committees  of  the  estate,  instead  of  the  person  approved     .         e    _ 

mittee  of  a  Lu- 

by  Ae  Master.  natic  relations> 

unless  some 
Another  petition  prayed,  that  the  Master's  Report  may  specific  objec- 
be  feotifirmed ;  and  that  ah  affidavit,  containing  scanda-  tion,  preferred 
loos  matter,  may  be  taken  off  the  File,  and  the  scatidal  t0  strangers, 
ttqtaliged,  The  wife  ap- 

.  pointed  Com* 

mittee  of  the 
Mr.  Hart,   Mr.  Martin,  and  Mr.  Utterson,  in  sup-  person,  not 

port  of  that  Application.  alone,  bat 

The  proposition  cannot  be  maintained,  that  no  aflega-  jointly  with 
tion  of  a  fact,  which  may  be  material,  can  be  scandalous,  *  relation, 
depending  upon  the  question,  whether  it  is  introduced, 
not  by  insinuation,  but  in  such  a  form,  that  it  mayl>e 
net  by  contradiction,  and  punished  as  a  libel.  Scandal 
Mgbt  to  be  expunged  in  any  stage.  This  charge  from 
its  nature  cannot  be  material ;  an  allegation  upon  mere 
understanding  and  belief,  that  the  editor  of  a  newspaper 
formerly  derived  his  dhief  means  of  subsistence  from  an 
uiity,  supposed  to  be  procured  by  threats.     How  can 

this 

(67)  1  Collinmm  on  Lunacy,  214. 
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1811.         this  be  met?  what  issue  is  proposed  ?    It  is  incapable  of 


f  ^^  being  proved.     The  objection,    that  by  answering  the 

Ex  parte.*  charge,  instead  of  applying  immediately,  the  remedy  is 
waived,  has  no  force.  There  is  no  instance  of  the  appli- 
cation in  this  sort  of  jurisdiction,  except  the  case 
Ex  parte  Simpson  ( 58 )  in  bankruptcy:  but,  if  a  charge* 
is  met  by  a  positive  denial,  and  cannot  be  proved, 
it  ought  on  principle  to  be  expunged ;  as  U  most  be 
considered  untrue.  Had  the  application  been  made 
without  a  denial,  what  would  have  been  the  con- 
clusion? 

Sir  Samuel  Romiily,  Mr.  Leach,  and  Mr.  Wetkerell,  lor 
[  +-9S3  ]  *the  mother  and  uncle  of  the  lunatic,  resisted  the  appli- 
cation ;  contending,  that  the  subject  of  the  charge*  being 
relevant,  cannot  be  scandalous;  according  to  the  distinc- 
tion laid  down  by  Lord  Hardwicke,  and  followed  by  the 
Lord  Chancellor  in  Ex  parte  Simpson  (59  )  in  most  pre- 
cise and  correct  terms ;  that  the  family  were  entitled  to 
scrutinize  the  conduct  of  a  stranger,  offering  himself  as 
a  candidate  for  the  office  of  Committee,  for  which  his 
character  can  be  his  only  qualification;  and  that  by 
joining  in  that  inquiry,  and  going  into  an  explanation  and 
denial  in  the  Master's  Office,  the  remedy  was  waived; 
and  the  application  came  too  late. 

The  Lord  Chancellor. 
No  doubt  is  expressed  at  the  Bar  upon  the  jurisdiction 
to  direct  a  reference  to  the  Master  to  inquire  into 
alleged  scandal  in  an  affidavit,  filed  in  the  Court,  end 
offered  to  the  Master ;  whether  read,  or  not,  I  fern  net 
informed.  I  have  reason  to  believe,  that  in  my  owti  de- 
cision Ex  parte  Simpson,  and  so  in  lunacy,  I  am  sanc- 
tioned 

(68)  Ante,  Vol.  XV,  476, 

(59)  Ante,  Vol.  XV,  476.    See  V,  666,  and  the  note. 
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by  precedents  of  Lord  Hardwcie :  but  without         Mil; 
that  authority  I  should  have  thought  it  right  to  make  the     j^^jEhuj. 
precedent.    In  a  cause  the  Motion  to  refer  the  Bill  or      ExpmrH. 
Answer  for  Impertinence  or  Scandal  is  of  course;  and    Motion  of 
tkaft   practice,  the  wisdom    and   justice  of  which    are  C0Xi™  to  rofer 
strongly  demonstrated  by  what  has  passed  this  day,  has  a         or  ^ 
Jit  foundation  in  this ;  that  it  is  impossible  for  the  Court  Dertjn<mce  or 
te  look  through  the  whole  record,  and  itself  determine  Scandal. 
wpm  such  an  application  without  die  previous  assistance 
of  the  Master.    In  cases  such  as  this  now  before  me, 
which  are  very  rare,  it  is  not  surprising,  that  the  applica- 
tion is  made  to  the  Court  in  the  first  instance :  but  in 
Alt  case  the  Court  ought  to  go  no  farther  than  to  see, 
•whether  the  passages  complained  of  afford  primd  facte      [  *224  } 
aground,  upon  which  the  reference  to  the  Master  may 
be  usefully  directed. 

To  illustrate  this :  suppose  an  affidavit,  not  as  to  un- 
derstanding and  belief,  but  distinctly  and  positively  as- 
serting the  truth  of  the  proposition :  yet  I  should  deter- 
mine at  this  moment  yrith  great  hazard  the  question, 
whether  even  such  an  assertion  was  impertinent,  irrele- 
vant and  scandalous,  recollecting  that  its  relevancy  or 
impertinence  must  be  determined  with  reference  to  its 
connection  with  all  these  other  affidavits,  above  seventy 
in  number.  / 

The  point,  upon  which,  as  unconnected  with  the  rest 
of  the  case,  this  application  is  the  strongest  that  has 
yet  occurred,  is  that  the  assertion  is,  not  positive,  but 
mere  understanding  and  belief.  There  are  but  two  modes 
of  proceeding:  either  by  sending  it  to  the  Master  now, 
to  look  into  the  whole  case,  and  see,  whether  this  is  im- 
pertinent, or  not;  or  to  hear  the  other  petition,  which 
will  inform  me  of  the  whole  case;  and  then  do  in  this 
instance  what  I  hope  the  Court  will  not  do  again,  deter- 
mine 
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1811.  mine  myself,  whether  this  is  impertinent  and  scandalous; 
Lr^Hrup  ^°  *^e  ^ormer  course  this  objection  is  taken ;  *  that  these 
Export*.      charges  are  answered;   and  upon  that  point  the  case 

Ex  parte  Simpson  (60)  is  not  an  authority;  as,  if  them 
were  affidavits  in  answer  in  that  instance,  my  attention 
was  not  called  to  the  circumstance.  On  the  other  side 
it  is  said  to  be  reasonable  to  attend  in  this  stage  of  the 
business  to  this ;  that,  if  the  scandalous  matter,  being  de- 
nied, is  permitted  to  stand  upon  the  record,  that  denial 
might  be  made  the  subject  of  an  indictment :  then  the, 
question  of  materiality  would  be  before  the  Jury;  and  it 
[  *2£5  ]      ♦  would  be  rash  to  preclude  the  possibility  of  so  inquiring 

into  that  fact.  The  Counsel,  feeling  the  difficulty,  pxo- 
pose,  that  the  proof  shall  be  gone  into,  and,  if  it  fells, 
the -scandalous  matter  shall  be  struck  out :  but  I  do  not 
know  an  instance  of  expunging  scandalous  matter,  aftet 
it  has  been  answered.  The  case  has  gone  so  far,  that 
I  think  it  better  to  proceed. 


* 
After  some  opposition  it  was  agreed,  that  the  'other 

petition  should  proceed  (61 ). 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  Wethe- 

4     reU,    in  support  of  the  Petition  by  the  Mother 

and  Uncle. 

In  all  cases  certainly  the  strongest  presumption  is,  that 

the  wife  of  a  lunatic  is .  the  most  proper  Committee  of 

his  person,  as  most  capable  of  administering  to  his  com; 

fort,  and  most  likely  to  alleviate  his  calamity:    nor  is 

this  application  to  appoint  his  mother  and  uncle  made 

with  any  intention  to  deprive  him  of  the  benefit  of  his 

wife's  attendance ;   for  securing  which  some  direction  js 

even 

(60)  Ante,  VoL  XV,  476.     case  is  published  by  Mr.  CW- 

(61)  This  branch    of   the      limcn  oh  Lunacy,  vol.  i,  214* 
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tven  desired :    but,  if  your  Lordship  finds  her  acting  l&U. 

upon  a  system  of  her  own,  inconsistent  with  that  re-  £R  hbup 
Commended  by  the  best  advice,  her  treatment  so  in-  Ex  parte. 
jfkUcious  as  probably  to  promote  his  disorder,  whether 
from  her  being  under  the  direction '  of  another  person, 
or  acting  with  her  own  inclination  from  want  of  judg- 
ment, or,  if  from  motives  of  mistaken  affection,  that 
affection  is  the  strongest  reason  against  her  appoint- 
ment as  the  Committee,  to  have  the  direction,  where 
he  is  to  be  placed,  what  indulgence  he  is  to  have,  &c. 

With  respect  to  the  appointment  of  Committee  of  the  [  226  ] 
estate,  the  principle,  upon  which  in  The  Duke  qfNew- 
eastle's  Case  a  larger  maintenance  than  usual  was  given 
to  the  mother,  that  being  considered  as  most  beneficial 
to  the  infants,  applies.  The  relations  of  the  lunatic  are 
not  without  some  specific  ground  to  be  discarded  in  this 
appointment,  and  have  their  affliction  increased  by  the 
invidious  imputation,  which  must  be  the  consequence, 
for  the  mere  purpose  of  introducing  a  stranger,  with 
affected  benevolence  intruding  himself  into  that  office; 
The  feelings  of  relations  are  not  to  be  put  in  competition 
with  the  benefit  of  the  lunatic :  but  a  relation  cannot  be 
disqualified,  unless  proved  to  be  unfit. 

The  Lord  Chancellor. 

As  I  should  have  felt  great  pain  in  exposing  this  lady 
to  the  possible  consequences  of  being  the  sole  Committee 
of  her  husband,  I  am  glad,  that  is  not  pressed ;  and  think 
the  Master  quite  right  in  not  appointing  her  the  sole 
Committee.  All,  who  are  acquainted  with  the  subject, 
know,  that  a  person,  who  fills  this  office,  in  the  exercise 
of  which  affection  must  be  tempered  with  firmness,  is 
often  under  the  necessity  of  doing  what  is  unacceptable 
fo  the  object  of  his  care ;  and  a  rooted,  though  unjust, 
^version  is  the  usual  effect  of  a  line  of  conduct,  un- 

Voi..  XVIIL  P  grateful 
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1811.         grateful  perhaps  to  the  feelings,   but  essential  to  th« 

iBD£0p,  recovery- 

Ex  parte* 

Difficulty  arises  from  the  different  views  of  these  par* 

ties:  but,  considering  the  circumstances,  by  which  the 
wife  is  influenced,  meaning  extremely  well*  but  much 
mistaken,  and  misled  by  circumstances  she  cannot  under- 
stand, though  her  affection  may  produce  a  wish  to  be 
constantly  with  her  husband,  she  must  entrust  his  medical 
care  and  treatment  to  some  persons,  in  whose  judgment 
[#227  ]  *and  humanity  she  can  confide;  and,  as  I  cannot  be 
induced  to  take  from  her  the  care  of  his  person,  I  must 
declare,  that  it  is  for  them,  not  for  her,  to  determine, 
what  is  medically  right  or  wrong.  I  am  therefore 
glad,  that  Dr.  Waddington  is  willing  to  co-operate  with 
her ;  ajid  shall  appoint  them  jointly  Committees  of  the 
person. 

Upon  the  other  question,  as  to  the  appointment  of  a 
Committee  of  the  estate,  I  differ  from  the  Master,  but 
not  upon  any  ground  affecting  the  character  or  conduct 
of  the  person  appointed.  If  Dr.  Waddington  is  excluded 
upon  the  grounds,  alluded  to  in  argument,  connected 
with  dislike,  having  its  foundation  in  unkind  conduct, 
I  am  not  in  possession  of  the  reasoning,  that  induced 
the  Master  to  make  him  Committee  of  the  person ;  but 
there  is  no  ground  whatever  in  the  conduct  of  Dr.  Wad- 
dington and  others,  requiring,  with  reference  to  either 
the  happiness  or  the  interest  of  the  lunatic,  properly 
regarded,  that  his  uncle  should  be  excluded  from  the 
situation  of  Committee  of  either  the  estate  or  person. 
It  is  not  a  judicious  mode  of  dealing  with  this  calamity 
by  prying  too  minutely  into  family  quarrels,  perhaps 
founded  in  affection,  and  raking  up  every  little  bicker- 
ing; to  exclude  different  relations,  until,  as  in  this  in- 
stance, I  may  be  called  upon  to  forget,  that  any  of  the*, 
are  related. 

No 


cAsfis  in  (Jhancehy.  fcaf 

;    No  gtottad  is  laid  for  making  the  affection  of  this  lfcii. 

gentleman  the  occasion  of  severance  from  all  his  rela-     »^  {Ibup 
tions,  and  taking  from  the  family  that  office,  of  which      g^  pg^ 
they  are  never  without  a  pressing  necessity  in  the  dis- 
charge of  a  painful  duty  deprived.    Upon  the  attention, 
'due  to  the  family  of  th£  lunatic  on  his  account,  I  am 
not  authorised  to  suppose,   that  all  his  connections  by 
blood  and  affinity  cannot  supply  a  person,  who  will  take 
care  of  his  estate.    The  governing  principle  has  always 
been,  that,  if  such  a  person  can  be  found,  the  influence 
•of  the  family,  which  ought  to  be  confined  within  its  own       L     228  ] 
circle/  is  not  to  be  thus  transferred  to  a  stranger. 

Therefore  either  Dr.  Waddingion  must  be  the  Com- 
fcrittee,  or  he  and  Mr.  Haded  joint  Committees  of  the 
estate. 


The  BANK  of  ENGLAND,  Ex  parte.  18n# 

Aug.  AQth. 
HPHIS    Petition  prayed  an  Order,  that  the  Commis-    The  Bank  of 

sioners  under  a  Commission  of  Bankruptcy  against  England  not 
Thomas  Lears,  of  Bristol,  may  be  ordered  to  receive  entitled  to 
die  affidavit  of  WiUiant  Harris,   a  Clerk  of  the  Pe-  Prove  ™dcr  a 
tStioners,  as  proof  of  a  debt  of  210/.,  due  to  them  by  -,    ,  .  ■ 

Ae  bankrupt,  as  the  drawer  of  three  bifta  of  exchange.  a  Qclfc  with- 
the  petition  was  supported  by  an  affidavit  of  the  Clerk  0ut  a  Power 
of  the  Bank  as  to  the  practice  of  the  Bank  to  prove  of  Attorney, 
debts  in  this  manner;   that  the  department  of  discount    A  General 
and  presenting  bills  for  payment  is  conducted  by  Clerks  0^er  to  ***- 
irithout  the  interference  of  the  Directors,  after  the  bills  a"Mh6m  pro" 
•re  passed  for  discount;   the  Clerks,  being  acquainted 
with  the  circumstances,  are  the  proper  persona  to  make 

PS  the 
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1*U.         the  proof;  the  Directors*  if  it  was  practicable  for  them 
The  "bank  of  to  atten<*>  not  laying  sufficient  personal  knowledge  of 

England, 
£x  parte. 


the  transaction. 


[229] 


Sir  Arthur  Piggott,  in  support  of  the  Petition,  relied 
on  the  practice,  as  stated  in  the  affidavit  \  and.  said,  an 
Order  was  made  in  1804  to  admit  such  proof. 

Mr.  Cooke,  against  the  Petition,  said,  the  Bank  could 
no  more  prove  in  this  manner  than  any  other  Corpo- 
ration :  the  rule,  that  a  Clerk,  proposing  to  prove,  must 
produce  his  authority,  is  equally  applicable  to  them. 


The  Lord  Chancellor  said,  the  Commissioners  were 
right  in  taking  the  objection;  and  proposed  to  remove 
the  difficulty  of  requiring  the  Bank  to  execute  a  power  of 
attorney  in  every  case,  where  a  debt  is  to  be  proved  in 
bankruptcy,  by  a  General  Order,  that  the  proof  may  be 
received  by  a  person,  swearing,  that  he  is  a  Clerk  of  the 
Bank,  and  is  authorized :  the  Commissioners  will  thus 
be  at  liberty  to  receive  the  proof  under  that  General 
Order,  and  the  Bank  will  be  secured  by  that  affidavit 
from  having  that  proof  made  without  authority  ( 62). 


(tiS)  Id  a  subsequent  case, 
1  Smamtt.  10,  it  is  decided, 
that  the  Bank,  as  a  Corpo- 
ration, are  entitled  to  prove 
by  any  of  their  Clerks  or 
Agents,  competent  and  duly 
authorised  for  that  purpose; 
and  by  Mr.  SwansUm'%  note, 
IS,  the  Order  in  the  ease, 
1/fcwe,  142,  in  the  year  1810, 
appears  to  have  directed  the 
CosHnissioners  to  receive  the 
proof  of  the  Clerk,  as  proof 


of  the  debt,  without  pro* 
ductiou  of  the  authority  from 
the  Bank  "  to  make  mek 
"  affidavit:"  that  is,  without 
a  special  authority;  and  so. 
the  Order  in  the  other, 
case,  (iSwaust.  12,)  adds, 
that  the  proof  by  the  Clerk 
shall  be  received  without 
prod  action  of  the  authority 
from  the  Bank  to  him  to 
prove  "  the  mid  debt."  In 
this  case  the  objection  ap- 
pears 
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s  to  hare  been,  that  the 

f  was  tendered  without 

a    general   authority; 

M  it  was  by  a  different 
on  from  the  Clerk  un- 
employed for  this  par- 

in  town,  and  probably 
ar  a  Country  Commis- 
,   perhaps    a  Clerk  was 

to  Bristol,  without  at- 
on  to  the  necessity  of  an 
ority;  which,  though,  as 
Christian  ( 1  Christ.  Bank. 
,  477, )  justly  observes,  it 

not  seem  necessary  to 
i  Um  a  witness,  is  es- 

m 

al  to  enable  him  to  ten- 
he  proof  for  his  princi- 


pal i  which  at  once  discharges 
an  Action.  Whether  these 
cases  may  be  thus  reconciled 
is  now  of  little  importance:' 
the  late  Aot  of  Parliament, 
6  Geo.  IV,  c  16,  a.  46,  en- 
acting, that  all  bodies  politic 
and  public  companies,  incor- 
porated or  authorized  to 
sue  or  bring  Aotions  either 
by  Charter  or  Act  of  Parlia- 
ment, may  prove  by  an 
agent;  provided  such  agent 
shall  in  his  deposition  swear, 
that  he  is  such  agent  as  afore- 
said, and  that  he  is  autho- 
to  make  such  proof* 


Wit. 


The  Bank  of 
Esparto* 


SOLLERS,  Ex  parte  (  63  ). 

IIS  Petition,  presented  by  the  Blandford  Bank, 
stated,  that  on  the  15th  of  May,  1810,  the  Petitioners 
to  Burroughs,  a  banker  in  Salisbury,  who  afterwards 

became 


0  1  Ro^t  Bank.  Cases, 
This  general  right  to 
short  bills,  in  the  hands 
bankrupt,  returned  was 
lished  upon  great  con* 
atton  in  the  cases  of  the 


Bull  and  other  Country  banks 
in  the  bankruptcy  of  Bolder* 
and  Co.  Ex  parte  Pease  and 
others,  post,  Vol.  XIX,  25, 
and  the  references.  1  Rose's 
Bank.  Cos.  243,  254,  280. 


the  bill  was  due  previously,  and  retained  so  as  to 
jgdorscr. 


1811. 

Aug.lOtL 
Short  bill  in 
the  hands  of  a 
bankrupt,  as] 
agent,  and  not 
by  consent  or 
the  course  of 
dealing  consi- 
dered as  cash* 
to  be  returned; 
or  the  pro- 
ceeds, received 
after  the  bank- 
ruptcy ;  though 
discharge  the 
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1811.         becaipe  a  bankrupt,  *  tyl)  for  9501.,  dated  the  10th  of 
G  s~**'  May,  and  .payable  two  months  after  date,  for  which  thq 

July,  when  the  bill  became  due,  the  bankrupt  had  stop* 
ped  payment;  and  the  Commission  issued  three  days 
afterwards.  On  the  8th  of  August  the  bill  was  paid  by 
the  person,  upon  whom  it  was  drawn,  to  the  provisional 
assignee ;  who  obtained  possession  of  it  under  the  Com- 
mission. 

The  petitioners  farther  stating,  that  the  Commissioner* 
refused  to  permit  them  to  prove  the  amount  of  the  bill 
upon  the  ground,  that  it  was  pot  received  by  the  bank* 
rupt  previously  to  the  bankruptcy,  prayed  an  Order  upon, 
the  assignees  to  pay  pver  the  amount  of  the  bill;  or  that 
the  petitioners  may  be  at  liberty  to  prove  it  , 

Mr.  Wing  field,  in  support  of  the  Petition,  desired  the 
same  Order,  that  was  lately  made  upon  a  Petition  Ex 
parte  Sargeant  (64),  that  short  bills  in  the  hands  of  a 
banker  at  the  time  of  his  bankruptcy  should  be  returned, 
unless  by  consent,  or  by  the  course  of  dealing,  they  were 
considered  as  cash;  to  be  ascertained  by  an  inquiry 
before  the  Commissioners;  and  in  the  latter  case  the1 
proof  to  be  admitted. 

Mr.  ffeald  and  Mr.  Wray,  for  the  assignees,  took' 
the  distinction,  that  this  bill  was  due  before  the  bank- 
ruptcy; and  the  bankrupt  by  keeping  it  had  made  it  his' 
own. 

The  Lord  Chancellor  said,  this  was  within  the  same, 
rule  as  the  case  mentioned:  though  the  bankrupt  had. 
made  the  bill  his  own,  so  as  to  discharge  the  indorsex,  if 

the 
(64)  1  Ronfr  Bank.  Cam,  153. 
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the  bill  proved  good  for  nothing,  yet,  the  party,  who 
may  in  that  case  renounce  the  bill,  may,  if,  as  in  this 
instance,  it  proves  good,  insist  upon  the  benefit  of  it. 

The  same  Order  was  made  as  in  Ex  parte  Sargeant. 


1811. 


SOLLERS, 

Ex  parte. 


ARUNDEL,  Ex  parte  ( 65 ). 

HPHE  Petition  prayed,  that  the  petitioner  may  be  at 
liberty  to  call  a  meeting  under  a  Commission  of 
Bankruptcy,  and  to  prove  his  debt ;  and  that  the  certi- 
ficate may  be  staid  in  the  mean  time.  The  Petitioner, 
his  proof  being  rejected  by  the  Commissioners,  ob- 
tained a  verdict  in  an  action  against  the  bankrupt;  en- 
tered up  judgment;  and  sued  out  a  writ  of  Capias  ad 
Satisfaciendum.  The  bankrupt  surrendered  in  dis- 
charge of  his  bail ;  but  was  never  charged  in  execution 
by  the  Plaintiff. 

Mr.  Richards  and  Mr.  Montague,  in  support  of  thg 
petition,  insisted,  that  the  writ  being  sued  out  merely 
as  a  necessary  preliminary  step  to  fixing  the  bail,  the 
petitioner  could  not  under  these  circumstances  be  con- 
sidered as  having  made  an  election  to  proceed  at  Law: 
and  the  Lard  ClumceUor  had  so  decided  in  Ex  parte 
CundaU(66). 

Sir  Samuel  Romilly  and  Mr.  Hart,  for  the  Bankrupt, 
and  Mr.  Cooke,  for  the  Assignees,  observed,  that  since 

the 


1811. 
Aug.  16th. 
Judgment  in 
an  Action 
against  a  bank- 
rupt, not  fol- 
lowed by  Exe- 
cution, the 
bankrupt  hav- 
ing surrender- 
ed in  discharge 
of  bis  Bail,  not 
an  election  to 
proceed  at 
law,  prevent- 
ing the  Plain- 
tiff's going  in 
under  the 
Commission* 


(65)  I  Rose's  Bank.  Cos.  143.        (6(5)  Ante,  Vol.  VI,  446. 
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1811.         the  case  Ex  parte  CundaU  a  considerable  alteration  in 

^^         the  Law  upon  this  subject  bad  been  made  by  the  late 
,Amiw  nnit» 

-Er  part*      Act  of  Payment  (67);  declaring,  that  it  shall  not  be 

lawful  for  any  creditor,  who  has  brought  an  actioa 
against  the  bankrupt  to  prove  a  debt,  or  have  a  claim 
entered  upon  the  proceedings,  without  relinquishing  such 
action;  and  that  the  proving,  or  so  claiming,  a  debt, 
shall  be  deemed  an  election  to  take  the  benefit  of  the 
Commission ;  so  the  creditor,  bringing  this  action,  under 
which  the  bankrupt  has  submitted  to  go  to  prison  in  dis- 
charge of  his  bail,  must  be  taken  to  have  elected  to 
proceed  at  Law* 

The  Lord  Chancellor  made  the  Order  according  to 
the  prayer  of  the  petition. 

(67)  Stat  49  Geo.  Ill,  c.  121,  #.  14. 


1811.  HANSON,  Ex  parte  (68). 

Ana.  17M. 

Set-off  in         HTHIS   Petition  came    on  upon  the  Master's  Report 

bankruptcy  of  under  the  Order,  made  bjr  Lord  Er shine  ( 69  ),  aUow- 

*  d*bt  of  the  jng  the  petitioner's  claim  to  set  off  the  debt,  due  from  the 

!L  bankrupts  Castell  and  Powell  to  him  on  his  separate  *&- 

one  partner  r      ,  _  ,  •      .  . 

separately         count,   against  what  was  due  to  them  upon  the  joint 

against  a  joint  k°n<*  °'  him  and  his  partner  Williamson,  and  directing 
debt  of  him  inquiries.  The  Report  stated  the  result  of  the  accounts 
and  his  part-  and  the  circumstances ;  in  effect,  that,  after  giving  cre- 
ner  on  their  dit  for  the  sum  of  209/.  15*.  Id.  due  to  Hanson  and 
bond  to  secure  Williamson  on  their  banking  account,  the  sum  of 
debt^lnSi  ^1/.  9s.  9d.  was  due  to  the  bankrupts  upon  the  loan  of 
former  10,000/.  to  Hanson,  secured  by  the  joint  bond  of  him- 

self 

(OB)  1  Rote's  Bank.  Cases,     See  the  note,  III,  248,  En 
150.  parte  Quintin. 

(69)  Ante,  Vol.  XII,  346. 
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self  and  Williamson  ;  which  sum  was  paid  by  Hanson;         1811, 
except    888L  17#.  7rf.;   which  he    claimed  to  set  off,      nT**' * 
as    due    to  him  from  the  bankrupts  on  his  'separate      .«    nari/ 
account;    for  which    sum    the    assignees    brought    an 
action. 

The  Report  also  ascertained,  that  three  sums  amount- 
ing together  to  near  400/.,  were  transferred  by  Benjamin 
Hanson,  who  was  taken  into  the  partnership  of  Hanson 
and  Williamson,  from  their  joint  account  with  the 
bankrupts  to  his  private  account  without  authority; 
which  sums  were  not  included  in  the  balance  of  their 
account. 


The  Lord  Chancellor. 
With  regard  to  one  object  of  this  petition,  complain- 
ing, that  the  joint  estate  of Hanson  and  Williamson  has 
been  charged  as  if  these  sums,  transferred  to  the  sepa- 
rate account  of  Benjamin  Hanson,  were  taken  out  of 
the  joint  estate  properly,  that  they  were  not  properly 
transferred,  and  ought  to  have  been  allowed  in  the 
balance  of  the  joint  account,  my  opinion  is,  that  those 
transfers  from  the  joint  estate  of  Hanson  and  Williamson 
to  the  separate  account  of  Benjarmm  Hanson  were  made 
without  any  authority :  the  assignees  are  therefore  over 
paid ;  and  those  sums  must  be  refunded. 


As  to  the  right,  claimed  by  the  elder  Hanson  to  deduct 
from  the  joint  account  and  set  off  in  the  action,  brought 
by  the  assignees,  the  sum  of  833/.  I7s.7d.  due  by  the 
bankrupts  to  him  on  his  separate  account,  I  am  satisfied 
he  had  that  right ;  and  the  declaration  of  Lord  Erskine's 
Order  upon  that  is  proper  under  the  circumstances,  upon 
this  ground :  the  joint  debt  was  nothing  more  than  a 
security  for  the  separate  debt ;  and  upon  equitable  con- 
siderations a  creditor,  who  has  a  joint  security  for  a  sepa- 
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1811. 


Hansojt, 
Ex  parte* 


rate  debt,  cannot  resort  to  that  security  without  allow- 
ing what  he  has  received  on  the  separate  account,  for 
which  the  other  was  a  security. 

The  action  of  the  assignees  must  therefore  be  re* 
strained,  and  the  securities  deposited  must  be  delivered 
up:  but  in  a  case  so  complicated  I  shall  not  give  costs* 


1811. 
Aug.  19th. 
Consignment 
with  authority 
to  sell,  to  re- 
imburse  ad- 
vances on  the 
consignment; 
any  deficiency 
to  be  made 
good ;  and  the 
surplus,  if 
any,  restored. 

Part  of  the 
goods  being 
sold  to  the 
consigners, 
proof  under 
their  bank- 
ruptcy was 
limited  to  the 
balance  of  the 
original  ad- 
vance* 


THOMPSON,   Ex  parte  (70). 

"BY  a  memorandum  in  writing,  executed  in  April, 
1810,  Carson  and  Distell  agreed  to  consign  su- 
gars, &c.  to  Heywood  and  Gladstone,  with  authority  to 
sell :  the  proceeds  to  be  applied  in  repayment  of  advances 
made  on  account  of  the  goods,  deducting  commission, 
interest,  and  other  charges :  any  deficiency  of  the  pirn 
ceeds  to  be  made  good  by  Carson  and  Distell;  and 
the  surplus,  if  any,  beyond  the  advances  to  be  repaid 
to  them. 

The  property  was  accordingly  delivered,  and  advances 
made  to  the  amount  of  2400/.  Soon  afterwards  a  con- 
siderable part  of  the  goods  was  sold  to  a  broker  for  Car- 
son and  Distell  upon  bills,  accepted  by  them  for  10,648i ; 
and  a  farther  sale  was  made  to  the  same  parties  for  63SQ& 
Carson  and  Distell  became  bankrupts;  not  having  paid 
their  acceptances,  nor  the  price  agreed  for  the  goods  last 
sold.  Heywood  and  Gladstone  were  admitted  to  prove 
under  the  Commission  the  whole  amount  of  the  bills  and 

the 


(70)  1  Rotes  Bank.  Casts 1 165. 
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the  sum  of  68201. ;  and  the  object  of  this  petition  was  1*11. 

to  expunge  the  proof  of  the  excess  beyond  the  balance  tH0|IF80K 

of  the  advances  remaining  due:    13,000/.   having  been  Export** 
received  from  other  persons. 

Sir  Samuel  Romilly  and  Mr.  Montague*  in  support 
of  the  Petition. 
The  consent  of  these  creditors  to  let  the  bankrupts 
)ieoome  the  purchasers  of  the  goods  deposited  cannot 
raise  the  demand  higher  than  the  money  actually  advanced 
by  those  creditors ;  who  cannot  be  considered  as  vendors 
of  these  goods  to  the  bankrupts.  If  this  attempt  should 
prevail,  to  receive  the  dividends  upon  1600/.,  until  they 
thall  be  repaid  10,000/.,  the  whole  sum  remaining  due 
Upon  their  original  advance,  the  consequence  will  be, 
that  ip  tbis  way  a  man  may  prove  three  times  the  amount 
of  liia  debt ;  and  this  contrivance  will  frequently  take 
place ;  security  will  be  taken  in  double  the  amount  of. 
the  debt  upon  the  contract,  for  the  purpose  of  proving 
in  the  event  of  bankruptcy ;  in  which  event  alone  it  caij 
be  of  any  use.  The  creditors  parting  with  the  goods, 
tbtt  instant  ceased  to  have  any  lien  upon  them ;  and  being 
brwgbt  back  to  the  possession  of  the  bankrupts,  who 
had  the  order  and  disposition  of  them,  credit  was  a<K 
quired  by  that  apparent  ownership. 

v  Mr.  Hart  and  Mr.  Cutte*>  far  the  creditors  Heywood 

and  Gladstone. 
These  creditors  for  advances  made  upon  the  deposit 
of  these  goods,  selling  part  of  then  t&  the  bankrupts, 
took  legal  securities  for  the  amount;  and  to  that 
amount  the  bankrupt's  estate  has  been  increased.  The 
petition  insists,  that  under  this  transaction,  instead  of  their 
whole  security,  the  right  to  prove  is  limited  to  the  dif- 
ference between  the  sum  of  13,000/.,  received  from  third  [  +£36  ] 
persons  and  the  whole  advance  of  24,000/.  Th j  proposi- 
tion on  the  <other  side,  certainly  raising  a  new  question, 

is. 
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181 U         is,  that,  the  bankrupts  having  bought  these  goods,  and 

«,   ^^  given  legal  securities  upon  that  purchase,  the  vendors 

JBx  parte.       m&y  aya^  themselves  of  those  securities ;  and,  until  they 

have  had  the  benefit  of  those  securities,  to  the  extent  of 
obtaining  20*/  in  the  pound  upon  the  actual  balance, 
the  equity:  claimed  cannot  take  effect. 

The  Lord  Chancellor. 
I  think,  this  proof  must  be  expunged.  Heywood  and 
Gladstone  agree  to  become  creditors  by  simple  contract 
of  these  bankrupts  for  24,000/.  ;  and  have  sugar*  placed 
in  their  hands  to  be  sold.  Upon  the  terms  of  the  agree- 
ment, as  no  question  upon  them  arises  before  me,  I 
make  no  observation.  The  import  primd  facie,  I  should 
say,  is  a  sale  to  others.  The  necessity  for  that  construc- 
tion results  from  this ;  that,  if  the  goods  can  be  imme- 
diately sold  to  the  persons,  who  deposit  them,  for  the 
lull  amount  of  their  value,  instead  of  the  debt,  a  trades- 
mail,  borrowing  20,000/.,  may  thus  entitle  his  credit  to 
prove  40,000/.,  and  takes  81.  per  ceni.  upon  the  advances, 
and  all  this  Commission  besides.  With  such  consequences 
how  is  it  possible  to  contend,  that  this  was  a  sale;  or 
that  these  goods  got  back  to  the  bankrupts  upon  any 
other  principle  than  a  return  of  goods  ?  The  effect  is, 
that  the  parties  are  restored  to  their  origins]  situation: 
the  one  immediately  becoming  again  debtor  for  the  dif- 
ference between  the  sum  of  13,000/.  actually  paid  and 
24,000/. ;  and  the  lien  of  the  other-  being  discharged  by 
the  creation  of  a  new  debt. 


The  Order  was  made  for  expunging  the  prooft 


*  * ' 


CASES  IN  CHANCERYw  Mf 


k. 


HIAMS,  Ex  parte.  l811 

Jnfy  17/A,18tft. 
TTOIS  petition  presented  by  a  bankrupt^  prayed,  that    Commitment 

the  petitioner  may  be  discharged  from  imprisonment  by  Commis- 
under   a    commitment  by  the  Commissioners?    or  that  »ioi*crs  of 
ibe  question,  upon  which  he  was  committed,  may  be  put  Bankruptcy 
in  a  form  more  simple.    The  bankrupt  was  committed  /L^*  ut***tu~ 
tat  not  fully  answering  to  the  satisfaction  of  the  Com-  swer  Qf  ^ 
n%ioners  the  following  question :  ,  Bankrupt  ille- 

gal :  the  recital 
*  As  you  admit,  that  you  have  received  goods  within  of  the  pre? ions 
P  the  last  eighteen  months  to  the  amount  of  14,000/.,  that  «*"ntoation 
•'you  hare  suffered  a  loss  and  incurred  expences  with  not<*>m»tly 

'/respect  to  those  goods  to  the  amount  of  about  900&,  as      .mm . 

r  °  missions,  upon 

'/  detailed  in  the  Schedule  C,  that  you  have  no  books  or  which  the 
"  papess  relating  to  the  losses,  so  stated  in  the  Schedule  question  was 

C,  except  the  invoices  of  the  purchases  of  those  goods,  founded. 

that  you  have  never  kept  any  -books  of  account  except    Be-examina- 
M  some  little  memorandum  books,  which  have  been  de-  *ton  directed : 

*  stroyed,  that  a  part  of  the  goods,  upon  which  the  loss      ?     ankropt 
?  had  been  sustained,  had  been  sold  abroad  by  auction,   ,     ?      _^ , 
*■  die  accounts  of  which  sales  you  formerly  stated  you  a  surrender  by 
M  carried  to  the  Continent,  and  destroyed  them  in  an  his  Bail* 

*  enemy's  country,  at  the  same  time  giving  as  a  reason    Whether  a 

*  for  taking  them  to  the  Continent  with  you,  that  they  person  com- 

*  would  assist  your  judgment  in  selling  the  goods  yoq  mittedbyCom- 

*  had  then  with  you,  but  upon  being  farther  asked  re-  ™Mio*«w  of 
"specting  those  accounts  you  stated  that  you  brought         .    ^.7 

"  them  to  England,  and  that  they  must  have  been  de-  jjy^^j  G1|p^. 

*  stroyed,  when  the  sheriff  took  possession  of  your  house,  ti$on  without 
"  but  upon  being  asked,  whether  you  had  the  least  reason  a  Habeas  Cor- 
u  to  suspect  or  believe,  that  such  accounts  had  been  de-  pus,  quart. 

f  stroyed  by  any  person,  acting-  under  the  sheriff   you 

"  stated, 


u 
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1811.         "  stated,  that  your  reason  was,  that  you  did  not  find 

2^~  V  them,  when  you  came  from  abroad,  that  you  gave  no 

Ik  parte.       "  particular  directions  about  them,  that  you  did  not  in- 

"  quire,  whether  they  had  been  destroyed  by  the  she- 
"  rifFs  officer,  or  any  other  person,  have  you  now  any 
"  account  to  give  respecting  those  sales  ?  " 

Answer.  "  No :  no  other  account :  but  the  only  pe- 
"  pera  I  brought  home  the  second  time,  which  was  the 
"  latter  end  of  March  or  the  beginning  of  April,  was  tilt 
"  papers  about  the  goods,  sold  by  auction." 


The  petition  farther  complained,  that  the 
uoners  refused  to  examine  two  persons,  who  offered  to 
prove  the  losses,  sustained  by  the  petitioner  in  selling 
these  goods ;  and  that  the  Commissioners  refused  to  com* 
pel  the  Solicitor  to  produce  letters,  which  he  said  had 
been  received  from  Heligoland;  praying,  that  they  may 
be  directed  to  proceed  to  the  examination  of  those  per* 
sons ;  and  that  the  Solicitor  may  be  ordered  to  produce 
all  the  letters  upon  oath. 

The  bankrupt  by  his  affidavit  stated,  that,  if  the  ques- 
tion had  been  divided,  he  should  have  answered,  that 
the  accounts  of  sales  in  March  1810  he  had  brought  to 
England^  and  had  not  been  able  to  find  them;  and  be- 
lieved they  had  been  lost  by  means  of  the  execution,  pal 
into  his  house,  while  he  was  abroad;  that  he  had  made  in- 
quiries for  them ;  that  he  had  given  to  his  assignees  the 
name  of  Mitchell,  the  auctioneer,  who  sold  the  goods? 
and  they  had  promised  to  send  to  him  for  copies  of  these 
accounts ;  and  as  to  the  sales  in  April  and  May  after  his 
return  from  England  to  Heligoland,  that  he  had  takes 
them  and  the  invoices  and  his  memorandum  books  to  the 
Continent ;  and  for  fear  of  death  he  had,  as  he  believed' 
all  the  other  EnglUh  traders  then  upon  the  Continent 

had 
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had  done,  destroyed  them,  while  upon  the  Continent,  to 
prevent  a  discovery;  and  farther  as  to  the  accounts  of 
sales  by  auction  in  April  and  May,  he  had  given  the  as- 
signees the  name  of  the  auctioneer;  and  they  had  pro- 
mised to  send  to  him  for  copies  of  these  accounts 
also. 


1811. 


HlAMS, 

Export*. 


The  petitioner  also  complained  of  the  conduct  of  the 
Solicitor  in  not  taking  a  part  of  his  answer;  vis.  that 
there  was  a  mistake.  The  affidavit  of  the  Solicitor  jus- 
tified that  thus ;  that  on  inquiry  it  was  merely  an  asser- 
tion, that  the  Solicitor  was  under  a  mistake  in  supposing, 
that  the  petitioner  had  not  given  a  true  account ;  not  a 
mmtake  as  to  any  fact  he  desired  to  correct. 

Tbjt  previous  examination  of  the  bankrupt 

"  The  accounts  are  made  out  from  memory,  and  not 
"  bom  any  written  papers.  I  have  no  written  papers  in 
"  my  possession,  which  either  explain  or  confirm  the 
"  items  charged  in  Schedule  (  C ).  I  was  obliged  to  de- 
."  stroy  all  my  papers  relating  to  that  account  in  an 
."  enemy's  country.  When  I  went  into  an  enemy's  ooun* 
"  try  I  intended  to  return  to  Heligoland',  before  I  came 
f €  to  England.  I  took  the  papers  with  me  to  assist  my 
"  judgment  in  selling  the  goods*  I  took  no  other  papers 
M  but  what  would  assist  me  in  selling  my  goods. 


Q.  "  Where  are  the  accounts  relating  to  the  sale  of 
"  goods  at  Heligoland  in  March  1810,  to  the  amount  of 
"  3400&  upon  which  you  state  a  loss  to  have  been  sua- 
"tainedof  900/.? 

A.  "  I  have  no  aoeounts.    I  do  not  know*  that  \  had 

Q.  "  Do  you  believe  you  had  accounts  from,  the  per- 
"  sons,  who  sold  the  goods  by  auction,  or  not? 

d.  "Ido 
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1811.  "A.   "1  do  believe  I  had;  and  thoae  accoonts  I 

xt^T^         *•  brought  home  to  England. 

&  parte.  ®*  "  ^^ere  l*  &&*  account  ? 

A.  H  It  must  have  been  destroyed,  when  the  sheriff 
"  took  possession  of  the  house. 

Q.  "  Have  you  the  least  reason  to  suspect  or*believe, 
"  that  such  accounts  were  destroyed  by  any  person  act- 
u  ing  under  the  sheriff? 

A.  u  I  have  reason,  and  my  reason  is,  that  I  did  not 
"find  them,  when  I  came  from  abroad.  I  left  Eng- 
"  land  in  April.  The  sheriff's  officers  took  possession 
"  in  May ;  and  did  not  return  till  the  end  of  October. 
"  I  have  no  other  reason  to   suspect,  that  the  papers 

were  destroyed,  but  what  I  have  stated.    I  have  never 

applied  to  any  person,  who  was  in  possession  of  my 
"  house,  to  learn,  if  any  papers  were  destroyed.  I  have 
"  never  searched  in  my  old  house :  which  is  inhabited 
"  by  other  persons. 

Q.  V  How  do  you  know,  they  are  not  now  in  your  old 
"  house  i 

A.  "  When  I  came  home  I  found  my  family  m 
"  lodgings ;  having  removed  according  to  their  account 
"  all  my  papers ;  among  which  I  did  not  find  those  ac- 
"  counts. 

Q.  "  When  did  you  first  compute  the  loss  sustained 
".  upon  the  parcel  of  goods  before  alluded  to  ? 

A.  "  At  Heligoland,  in  March  1810. 

Q.  "  Did  you  make  out  a  regular  account  of  the  loss 
"at  that  time? 

A.  "  The  mode,  by  which  I  ascertained  my  loss  was 
"  by  deducting  the  produce  from  the  invoice  and  ex- 
a  pences. 

Q.  "  You  have  stated  from  your  memory,  that  your 
"  loss  upon  the  goods  sold  at  Heligoland  in  March  1810 
*  Was  980*.  state  by  what  means  you  are  enabled  to  as- 
"  certain  that  amount  as  lost  ? 

A.  "I  took  die  stock  in  March  last,  and  left  the 

"remainder 
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- *g*p>jnfli.r<>f  th*  goods  in /feafjr MtchaeV* warehouse;  letl. 
«  and  by  that  means  I  found  I  was  908*.  defifcieht,  I  f££g 
4€  made  no  calculation,  when  I  dictated  my  last  account:  fir  porta. 
m"  but  I  remember,  that  I  lost  900/.,  from  the  calculation 
"I  made,  when  there;  and  when  I  took  stock  after  the 
"  sale;  I  brought  the  whole  account,  relating  to  the  cal* 
**  culatkm,  to  England;  and  that  must  have  been  lost 
"  in  my  old  house,  when  the  Sheriff's  officers  wept  in. 
^  II remember  none  of  the  particulars  of  that  account: 
tfbtotl  know,  that  I  lost  900/.  I  can  give  no  particulars: 
•"  but  most  likely  Michael  can.  The  whole  of  the  goods 
<<  sold  was  3400/.  The  papers  left  by  me,  when  I  went 
*'  abroad  the  second  time,  were  left  all  together  in  the 
f*  counter  of  the  shop.  I  gave  no  particular  directions 
"  about  them.  When  I  came  back,  Mrs.  Hiams  had  got 
"-them  altogether  in  a  bag;  and  said  she  had  put  them 
M  there.  I  did  not  inquire,  when  she  put  them  in  the 
"bag (71).  Schedule  C,  is  an  account  of  the  loss  and 
"  expetices  incurred  in  respect  of  the  goods,  for  which 
"  the  debts  in  Schedule  A  were  contracted.  I  have  no 
."  papers  relating  to  those  losses  except  the  invoices  of 
*'.part  of  the  goods  delivered  to  the  assignees.  ;  1  h£d 
•"  no  books  of  account  of  transactions  previous .  to  April 
"1801,  when  I  compounded.  The  account  of  losses  in 
"Schedule  C,  is  made  up  from  memory.  .  I  have  no 
"accounts  relating  to  it.  I  have' never,  kept  any  books 
*'. of  account.  I  have  no  books  of  account  relating  to 
'".my  transactions  previous  to  April  1806,  when  I  com- 
*'f pounded  with  my  creditors.  As  near  as  I.can.reeot- 
".lect,.  the  amount  of  goods  sold  by  me  since  April  1806 
",.was  nearly  23,000/.  (  repeating/  that  the  account  of  thfe 

"losses 

"~  <71)  Thus  far  the  Bank*  coarse  is  necessary,  is  always 
vtfpfr  Examination  was  origi-  open  to  the  creditors  at.thb 
nally  taken  in  private.    The     public  meeting, . '  ;   ' 

.Examination,      where      that 
Vol.  XVIII.  Q 
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1811.         "  losses  in  Schedule  C.  is  made  op  from  memory;  tod 


HlAMS, 


€€ 
4C 
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"  he  had  no  accounts,  and  never  kept  books,  &c.)    The 
I&varte       "  ^ret  parcel  of  goods  I  exported  to  Heligoland  amount- 

"  ed  to  about  3000/.  sold  at  about  the  cost  price.    I 
neither  lost  nor  gained  by  them.    The  second  time  I 
went  to  Heligoland  I  sold  3000/.  worth  of  goods  at  a 
"  loss  of  900/.    The  third  time  I  went  I  took  goods  U> 
the  amount  of  about  5000/.    Upon  the  last  pared  of 
goods  of  5000/.  I  also  sustained  a  considerable. loss. 
"  There  was  a  loss  of  900/.  upon  the  second  parcel:  part 
"  of  those  I  sold  by  auction :   the  remainder  privately. 
"  Part  sold  in  the  packages;  as  I  took  them  out:  the 
"  remainder  by  retail  in  small  quantities.    I  have  not 
"  procured  any  of  the  accounts  relating  to  the  sale  of 
"  those  goods.    The  agent  for  the  assignees  told  me, 
"  that  he  would  get  them :  a  Mr.  Swiger:  I  mean,  that 
"  Mr.  Swiger  told  me  he  would  get  the  accounts  again. 
"  I  do  not  mean,  that  he  would  get  the  accounts  he  had 
"  once.    Those  accounts,  shewing  that  loss,   I  brought 
home  with  me :  I  have  not  now  got  them :  I  have  in- 
quired after  them  since  the  last  time  I  was  examined, 
(  stating  the  inquiries  he  had  made :)  when  I  sold  the 
"  second  parcel  of  goods  at  a  loss  of  900/.,  I  had  a  far- 
"  ther  parcel  of  goods,  which  I  could  not  sell,  and  I  left 
u  them.    The  goods  I  sold  at  a  loss  of  900/.  consisted 
"  of  hosiery,  prints,  muslins,  a  few  boots  and  shoes.     The 
"  goods  I  left  behind  were  of  the  same  sort.   The  second 
"  time  I  took  the  boots  and  shoes :  the  first  time  I  did 
"  not.    I  had  some  shalloons  the  first  time :  the  second 
"  time  I  had  none.    I  had  buttons  the  first  time.    The 
"  difference  between  the  first  parcel  of  goods  I  exported 
"  and  the  second  was  boots  and  shoes  and  shalloon  goods. 
"  I  had  them  the  first  time,  and  not  the  second.    I  made 
"  a  mistake :  the  whole  of  the  goods  I  had  the  first  tkne 
"  were    prints,    muslins,    and    hosiery.      The    second 
9t  parcel  consisted  of  the  same  articles  as  the  first  with 

«tk» 


€t 
€1 
if 
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*  the  addition  of  shalloon  goods,  (stating  some  others.)  1811. 
**The  amount  of  the  goods    in  my  second  adventure,  11**"" 
"  which  were  not  in  my  first,  amounted  to  between  3  and  jg^  -^j.^' 
€€  4000/.    The  greater  part  of  the  5000/.  worth  of  goods, 

u  taken  out  by  me  the  third  time,  were  different  from 
"  those  I  had  taken  out  upon  the  former  occasions.  The 
€t  third  parcel  of  the  goods  were  of  the  same  nature  as 
**  the  second :    but    many  pf  them   were   of  different 

*  •prices." 

The  examination  concluded  with  the  question,  upon 
which  the  commitment  took  place. 

The  Lord  Chancellor  expressed  doubt,  whether  the 
'bankrupt  could  be  discharged  upon  petition. 

Sir  Samuel  RomiUy,  Mr.  Cutten,  and  Mr.  Montague, 
in  support  of  the  Petition. 
Tins  is  the  only  course,  by  which  the  admissions  of 
the  bankrupt,  as  stated  in  the  warrant,  can  be  compared 
with  die  examination  upon  the  proceedings.  If  the 
Judge,  before  whom  a  person  committed  is  brought  by 
Habeas  Corpus,  cannot  go  out  of  the  return,  Commis- 
sioners of  Bankruptcy  have  a  power,  which  no  other 
Judge  has,  or  ought  to  have,  to  commit  upon  the  answer 
to  a  question,  framed  on  a  recital  of  supposed  contradic- 
tions; and  if  the  bankrupt  cannot  explain  them,  he  can 
never  be  discharged.  Lord  HoWn  opinion  was,  that  the 
bankrupt  ought  to  have  the  questions  put  in  writing, 
ahd  time  to  answer.  He  could  not  understand  this  long 
question ;  and  the  effect  of  the  examination  is  not  cor- 
rectly collected  by  the  recital.  By  this  mode  of  putting 
the  question  the  bankrupt  is  perplexed  and  entangled. 
The  view,  with  which  the  question  is  put,  should  have 
been  distinctly  stated ;  that  the  whole  story  was  hnpro- 

Q2  bable? 
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1811.  bable ;•  orthat  there  was  palpable  contradiction;  in  win  A 

fjT'*'  case,  the;  two  inconsistent  answers  being  placed  before 

Ex  parte.      "*ln,  **o  fikould  ^ave  keen  required  to  reconcile  them.'  :? 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Heald,  for   the  As- 
signees. 

The  Lord  Chancellor. 
This  case  is  in  the  narrowest  compass.  The  ques- 
tion, whether  the  commitment  upon  the  bankrupt's 
answer  was  proper,  depends  entirely  upon  the  point, 
whether  the  admissions,  assumed  in  the  recital,  are- 
correct.  If  the  question  was  proper,  and  the  answer 
satisfactory,  the  bankrupt  is  entitled  to  his  discharge  in 
some  form :  but,  the  Commissioners  having  this  sort  df 
authority  expressly  given  them  by  the  Act  of  Parliament, 
a  doubt  has  been  handed  down  by  tradition,  whether  the 
Lord  Chancellor  by  that  authority,  which  he  has  in 
bankruptcy,  can  deal  with  the  commitment,  as  he/ as 
Lord  Chancellor,  and  the  Judges,  can  upon  the  return 
to  a  Habeas  Corpus ;  and  I  find,  upon  inquiry  at  the 
Office,  that  for  the  last  twenty-seven  years  this  sort  of 
interference  has  been  uniformly  refused.  The  difficulty, 
when  started,  has  been  avoided  by  taking  the  other 
course,  not  open  to  objection ;  and  in  some  instances  h 
has  been  found  salutary  to  send  it  again  to  the  Commit- 
sioners  to  be  reviewed ;  the  Lord  Chancellor  not  dealing 
directly  with  the  commitment:  but  by  his  advice  and 
order  impressing  upon  the  Commissioners  the  expediency 
of  reconsidering,  whether  they  were  perfectly  right  in  the . 
exercise  of  their  authority  (  72  ). 

In 

* 

(72)  Oliver's  Cam,  2  Vet.     ante,  Vol.  VIII,  328;    sef 
4-  Bea.  244.     1  Rote's  Bank,      the  notes,  330,  3. 
Catet,  407.      Taylor's   Case, 
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..  Jn  the  view  I  have  taken  of  this  case  I  cannot  reach        .1811. 
'the  conclusion,  that,  if  the  truth  of  the  assertions,,  con-       h^T^c 
ttained  in  the  preface  to  this  question,  can  be  established,      j^.  mru. 
the  question  was  improper.     I  perfectly. understand  it, 
and  the  drift  of  the  Commissioners  in  putting  it ;  and  the 
fairest  way  of  putting  it  seems  to  be  this,  with  a  recital, 
summing  up  the  previous  examination.     Supposing  there- 
fore those  assertions  to  be  true,  I  could  not  discharge 
<-«pon  a  Habeas  Corpus* 

m 

One  of  the  affidavits  represents,  that  these  admissions 
were  read  over  to  the  bankrupt,  one  by  one ;  and  he  ad- 
mitted that  to  be  his  meaning  ( 73).  Taking  him  even  to 
have  stated  that,  yet,  considering  the  nature  of  these 
questions,  and  of  the  evidence  given  by  himself,  I  am 
not  sure,  that  I  could,  even  after  it  was  so  put  to  him, 
safely  conclude,  that  he  had,  as  he  says,  made  those  ad- 
missions. His  evidence,  inconsistent  and  unsatisfactory 
as  it  is,  does  not  appear  to  me  to  be  so  represented  in 
these  prefatory  admissions,  as  to  form  the  foundation  of 
a  commitment.  I  do  not  think,  that  he  has  so  predicted, 
as  is  asserted,  with  respect  to  all  the  papers.  It  is  not 
quite  clear,  that,  if  the  questions  and  answers  were  dis- 
tinctly stated  to  him,  he  might  not  reconcile  them  ;  that 
the  result  would  not  be,  that  some  papers  were  destroyed 
on  the  Continent ;  and  some,  relating  to  the  transactions 
'Jof' March,  were  brought  over  here,  and  lost:  a  conclu- 
sion, which  receives  countenance  from  his  answer  as  to 
the  mistake* 

.  Under  a  persuasion,  that  the  Commissioners  meant  to 
do  their  duty,  I  propose  to  intimate  to  them,  which  will 
be  sufficient  without  an  Order,  that  they  should  review 
this  case,  and  re-examine  the  bankrupt  forthwith :  but, 

if 

r  (73)  This  fact  was  denied  at  the  Bar. 
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Hiams, 

Expert** 


if  pressed  to  discharge  him,  doubting,  whether  I  can 
upon  petition,  I  will  have  that  ascertained;  and,  if  Ate 
writ  of  Habeas  Corpus  should  be  necessary,  I  will  11 
it  ipunediately. 


•  • 


The  bankrupt  having  been  surrendered  by  Ins  bail, 
the  question  as  to  discharging  him  was  therefore  im- 
material. 


1811. 

Assignee  in 
Bankruptcy 
charged  with 
interest,  not  as 
partner  in  the 
bank,  into 
which  the  mo- 
ney was  paid 
by  direction 
of  the  credi- 
tors, but  for 
keeping  it 
there  too  long. 


BAKER,  Ex  parte. 

TNTEREST  was  pressed  against  the  assignee  under  a 
Commission  of  Bankruptcy,  as  being  a  partner  in  a 
country  bank,  into  which  the  money  was  paid  by  the 
appointment  of  the  creditors,  and  remained  there  three 
years. 

The  Lord  Chancellor. 
The  assignee  resists  the  claim  of  interest  on  As 
ground,  that  the  money  really  is,  where  the  creditors 
directed  it  to  be ;  and  though,  as  a  general  regulation,  it 
may  be  prudent  in  creditors  never  to  order  their  money 
to  be  paid  into  a  Bank,  in  which  an  assignee  is  a  partner, 
yet,  if  they  do,  it  would  be  too  much  to  say,  he  shall  be 
charged  with  interest  merely  on  the  ground,  that  he  has, 
as  a  banker,  that  possession,  which  the  creditors  have 
sanctioned* 


Here 


CASES  IN  CHANCERY-  247 

Here  is  however  another  circumstance  deserving  at-         18 U. 
tension.    The  assignee  in  this  particular  case  is  bound  to       Bakbr 
yse  as  much  expedition  for  the  benefit  of  the  creditors      Ex  parte. 
by  taking  the  money  out  of  his  own  hands  as  if  it  was  in. 
any  other  Bank.    He  has  in  fact  been  making  a  profit  at 
5  per  cent,  about  three  years ;  and  gives  no  satisfactory 
reason  for  keeping  it  so  long.    On  that  ground  therefore, 
being  an  assignee,  he  must  account  with  interest,  to  be 
computed  upon  the  annual  balances. 


1810. 

March  30M. 

April  2d. 

1811. 

Aug.  5th,  23d. 

DAWSON  v.  CLARKE.  (Ante,  Vol. 

XV,  409.) 

'T'HE  Plaintiff  appealed  from  the  Decree,  pronounced    General  de- 

at  the  Rolls  ( 74).  vIsc  and  be- 

quest  to  two 

Sir  Arthur  Piggott,   Mr.  Richards,  and  Mr.  Bell,  \^n    execu- 
for  the  Plaintiff.  torgf  adminis- 

Though  these  persons  are  named  as  executors  only  in  trators,  &c. 
the  concluding  passage  of  the  Will,  not  in  the  first  devise,  upon  trust  in 
the  whole   is  given  to  them  upon  trust.    This   is  not  *&•  *"*  &*c* 
therefore  a  trust  as  to  part,  and  no  disposition  of  the  °  Pa^»  an^ 
rat.    The  rule  of  construction  has  been  long  Settled,    .         u\ 
that,  where  the  whole  property  is  upon  the  face  of  the  w^    ^  t^e 

Will  testator's  debts 
and  funeral 

(74)  Reported  ante,  Vol.  XV,  409.  expences,  and 

the  legacies 

after  given. 
Those  persons,  being  afterwards  appointed  Executors,  taking  the 
absolute  property,  subject  only  to  a  charge,  are  entitled  to  the  re- 
sidue undisposed  of,  ( including  a  legacy  to  a  Charity,  void  by  stat. 
9  Geo.  II.  c.  36.)  for  their  own  benefit,  against  the  claim  of  the  next 
of  kin;  the  whole  property  being  personal.  Upon  their  right,  as 
Executors,  Queers. 
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Will  bequeathed  to  the  executors  upon  trust,  that  is  A 
sufficient  indication  of  the  intention,  that  they  shall  not 
take  the  beneficial  interest  in  any  part  of  that  property; 
and  that  conclusion  is  reasonable ;  as  without  a  bequest 
in  that  form  the  executors  would  take  the  residue  by 
Operation  of  law.  In  all  such  cases,  if  no  trust  is  de- 
clared, as  in  the  instance  of  a  blank  left  for  a  residitory 
clause  (75),  or  if  the  trust  fails  by  lapse  or  in  any  other 
way,  the  executors,-  being  expressly  trustees,  cannot 
hold  the  beneficial  interest ;  which  must  therefore  go  to 
the  next  of  kin.  Then  can  a  partial  disposition  by  a 
charge  of  debts  and  legacies  make  any  difference ;  and 
can  the  executors  claim  the  residue  beyond  what  would 
satisfy  that  object ;  though  they  could  not  have  taken 
the  whole  ?  Real  estate,  had  there  been  any,  would  have 
passed  under  these  words  "  all  my  estate  and  effects;" 
and  there  must  have  been  a  resulting  trust  for  the  heir 
at  law,  according  to  Robinson  v.  Taylor  (76)  and  many 
other  cases ;  which  have  established  a  principle,  that  is 
shaken  by  this  Decree ;  proceeding  upon  this  refined  dis- 
tinction, that  the  property  is  given  to  them  in  trust  by 
their  names ;  and  in  that  part  of  the  Will  they  are  not 
called  executors,  or  stated  to  be  the  persons  afterwards 
appointed  executors;  who  are  to  perform  the  office  of 
executors  by  applying  that  very  property,  which  is  the 
subject  of  the  bequest.  A  distinction,  resting  upon 
circumstances  so  slight  and  unsatisfactory  cannot  be 
maintained. 


The  failure  of  the  bequest  of  1200/.  to  the  charity  by 
the  effect  of  the  Statute  (77)  is  different  from  the  case  of 
a  lapsed  legacy.    The  executors,  having  the  legal  interest, 
are  prevented  by  the  law  from  applying  the  legacy  ac- 
cording 

(75)  The  Bishop  of  Cloyne     Ante,  Vol.   I,   44 ;  see  the 
v.  Young,  2Ves.  91.  note,  page  45. 

(76)  2  Bro.   (7.   C.    589.         (77)  Stat.  0  Geo.  II.  c.  30. 
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cording  to  the  trust  declared ;  and,  being  clearly  trus- 
tees as  to  that,  they  cannot  claim  it  as  part  of  the  re- 
sidue, even  if  entitled  to  the  residue  beneficially.  • 

Sir  Samuel  Rornilly,  Mr.  Hart,  and  Mr.  Cooke,  in 
+   support  of  the  Decree. 

•  This  Decree  is  right  upon  two  grounds:  fitst,  that 
these  persons  are  devisees  and  legatees  under  an  express 
devise  and  bequest  to  them,  their  heirs,  executors,  ad- 
ministrators and  assigns,  for  ever,  subject  to  a  condition, 
in  the  form  of  a  trust  or  charge,  to  pay  the  debts  and 
legacies:  secondly,  upon  their  right  to  the  residue  of 
the  personal  property  in  their  character  of  executors. 
When  they  have  complied  with  the  condition,  perform- 
ing the  only  trust  specified,  they  are  entitled  for  their 
own  use.  The  testator  has  used  the  strongest  terms 
for  passing  the  absolute  interest,  equivalent  to  a  decla- 
ration, that  they  should  take  upon  no  other  trust  than 
that  mentioned.  The  word  "  administrators "  gives  a 
more  extensive  interest  than  they  would  have  merely  as 
executors;  which  character  would  not  pass  to  the  ad- 
ministrator. This  disposition  must  therefore  be  consi- 
dered as  if  it  was  to  other  persons,  not  the  executors; 
and  they  are  entitled  as  devisees  and  legatees,  subject 
to  the  only  trust  expressed. 

The  second  ground  is  that,  upon  which  alone  the 
judgment  at  the  Rolls  proceeds.  Courts  of  Equity 
have  with  considerable  refinement  held,  that,  if  from 
anything  in  the  Will  the  inference  is  to  be  collected, 
that  the  testator  intended  to  give  away  the  residue, 
or  farther,  that  he  did  not  mean  the  appointment 
of  executors  to  have  its   legal  effect,   to  give  him  the 

•  residue,  it  should  go  to  the  next  of  kin  (78).    That 

intention 

(78)  Ante,  Langham  v.  XIX,  641.  2  Mer.  6.  Nourse 
'Smfard9\o\.  XVII,  435,  v.  Finch,  ante,  I,  344,  and 
and  the  references,  413,  n.     the  note,  362. 
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intention  has  been  inferred,  among  other  circumstance** 
from  a  legacy  to  the  executor.  Upon  this  subject  the 
inclination  of  the  Court  has  at  different  periods .  flue* 
tuated  considerably  between  the  executor  and  the  next  of 
kin ;  and  though,  as  is  observed  ( 79 )  in  Pratt  v.  SUtdr 
den,  some  Judges  have  been  disposed  to  give  way«to  a 
very  slight  indication  of  intention  against  the  executors, 
the  modern  .decisions  are  quite  the  other  way,  in  favour 
of  the  executor;  of  which  Bowker  v.  Hunter  (80)  is  a 
strong  instance ;  and  .certainly  some  of  the  reasons,  upon 
which  the  presumption  has  been  raised,  are  not  satisfac- 
tory ;  as  the  distinction  between  equal  and  unequal  legs* 
cies  to  executors;  the  latter  supposed  to  import  an  in? 
tention  to  give  a  larger  portion  to  one :  an  object,  that 
would  be  attained  by  a  legacy  to  one  only. 


[#251  ] 


-  The  decisions  against  an  executor,  as  being  declared 
a  trustee,  have  not  gone  farther  than  where  that  declft* 
ration  has  been  in  the  very  appointment  of  executors. 
The  distinction,  that*  the  declaration  of  trust  and  the 
appointment  of  executors  are  in  different  parts  of  the 
Will,  which  has  been  treated  as  a  refinement,  is  solid; 
and  was  noticed  by  the  Master  of  the  Rolls  in  Praii  v. 
Sladden  as  a  case  never  decided  ( 81 ).  What  can  be  the 
purpose  of  appointing  them  executors,  except  to  give 
them  the  personal  estate  not  disposed  of;  all  the  offices 
of  executors  being  provided  for  in  the  specific  trust 
declared  in  the  first  place?  By  depriving  them  of  the 
legal  effect  of  the  appointment,  unqualified  by  any  de- 
claration, that  they  shall  be  mere  trustees  of  what  they 
•  take  by  it,  the  Court  would  go  much  farther  than  any 
of  the  decisions;  which  have  gone  quite  far  enough; 
many  intestacies  being  established  much  against  the  in* 
tention. 

The 


(79)  Ante,  Vol.  XIV,  107. 

(80)  1  Bro.  C.  C.  328. 


(81)  Ante,  Vol.  XIV,  19*. 


CASES  IN  CHANCERY. 

The  charitable  legacy  cannot  be  distinguished  from 
*ny  other  part  of  the  property*  Whether  a  legacy 
fails  by  the  policy  of  the  law,  or  by  the  common  case 
of  lapse,  is  not  material.  The  intention  always  is,  that 
the  residuary  legatee,  whether  by  express  words,  or  by 
the  jnere  appointment  of  executor,  shall  take  all,  that 
by  any  accident,  from  whatever  cause,  is  not  effectually 
disposed  of. 


3&1 


181U 


Dawson 
CtagftK. 


Sir  Arthur  Piggott,  in  Reply. 
The  affirmance  of  this  Decree  will  introduce  great 
confusion  into  a  course  of  decisions,  forming  a  rule, 
the  original  establishment  of  which  was  not  by  any  means 
so  material  as  the  maintenance  of  it,  when  it  has  pre- 
vailed so  long ;  that,  where  executors  are  upon  the  face 
of  the  Will  intended  to  take  as  trustees  the  whole  per- 
sonal property,  whether  that  trust  accompanies  their 
appointment  as  executors,  or  appears  in  any  other  part 
of  the  Will,  they  shall  not  take  beneficially.  As  they 
cannot  be  trustees  for  themselves,  they  must  in  that 
case  be  so  far  the  next  of  kin.  If  these  trustees  had 
been  mere  strangers,  this  devise  would  not  devest  the 
interest  of  the  heir  at  law  in  so  much  of  the  real  es- 
tate as  was  not  required  for  the  trust  declared ;  and  it  is 
much  stronger,  as  the  trustees  are  not  strangers,  but 
the  executors ;  and  the  trusts  merely  such  as  are  pecu- 
liar to  their  office.  No  distinction  could  be  made  between 
the  real  estate,  if  the  testator  had  any,  and  the  personal 
property ;  the  same  words  being  applied  to  both.  This 
is  a  most  circuitous  and  awkward  mode  of  giving  them 
the  property ;  which  might  have  been  easily  and  effec- 
tually done  simply  by  appointing  them  executors;  in 
which  character  they  must  have  paid  the  debts  and  lega- 
cies. If  this  is  not  a  declaration,  that  they  are  trustees 
throughout,  the  words  "  in  the  first  place K  must  be 
struck  out  of  the  Will.  Pratt  v.  Sladden  has  no  dis- 
position 


[♦252] 
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position  to  the  executors,  as  in  this  Will.  'This  case 
must  be  decided  by  the  rule,  to  be  now,  not  established, 
but  maintained,  which  is  clearly  stated  (82)  by  the 
Master  of  the  Rolls,  that,  "  if  executors  are  appointed 
"  expressly  in  trust,  they  cannot  take  beneficially ;  for 
*'  the  trust  is  co-extensive  with  the  office  of  executor;" 
tad  repeated  in  other  words  (83)  by  your  Lordship  in 
Paice  v.  The  Archbishop  of  Canterbury;  "  If,  as  in  the 
"  case  in  Vesey(84),  the  testator  declares,  that  he  gives 
"  it  in  trust,  and  then  does  not  declare  the  trust,  or; 
"  as  in  Morice  v.  The  Bishop  of  Durham  ( 85 ),  the 
M  trust  declared  fails,  the  executors,  being  clearly  in- 
"  tended  not  to  have  the  benefit,  must  be  trustees  for 
"  the  next  of  kin." 


The  Lord  Chancellor. 
The  respect,  that  is  due  to  the  judgment  of  the  Mas* 
ter  of  the  Rolls  in  every  case,  and. perhaps  peculiarly  in 
this,  as  well  as  an  anxiety  to  be  right  upon  such  a  ques- 
tion, calls  upon  me  to  look  into  several  of  the  cases 
cited,  before  I  pronounce  my  judgment;  as  I  cannot  read 
the  Report  without  observing,  that  the  mind  of  the 
Master  of  the  Rolls  was  under  an  influence,  formed  upon 
decisions  in  other  cases,  with  the  circumstances  of  which 
I  may  not  be  acquainted.  The  ground,  on  winch  the 
judgment  is  put,  I  hope  I  may  without  disrespect  say  is 
not  quite  satisfactory  to  me. 


t  253] 


There  are  two  views  of  this  case  :  first,  whether  these 
persons  would  take  as  devisees,  if  there  had  been  any 
real  estate,   and    as    legatees    (for  it  must  always  be 

remem- 


(82)  Ante,  Vol.  XIV,  108. 

(83)  Ante,  Vol.  XIV,  370. 
-  (84)  The  Bishop  of  Cloyne 
y.  Young,    2  Ves.  01.      Sec 


White  v.  Williams,  3  Ves.  $ 
Bea.  72. 

(85)  Ante,   Vol.  IX,  390. 
X,  522. 
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remembered,  that  the  Will  would  have  passed"  the  pro- 
perty to  them  in  those  characters)  for  the  purpose  of 
discharging  certain  trusts  expressed:  leaving  behind  in 
them  the  beneficial  interest  in  the  property  to  the  extent, 
in  which  those  trusts  do  not' effect  it;  and  the  question 
is*  whether,  these  devisees  and  legatees  taking  as  such 
only  for  the  purpose  of  performing  those  trusts,  there  is 
a  resulting  trust  in  Equity  for  the  heir  and  next  of  kin 
as  to  what  is  unapplied.  Upon  that  question  the  Master 
of  the  Rolls  has  imposed  upon  me  the  necessity  of  look- 
ing into  authorities ;  having,  though  he  did  not  think  it 
necessary  to  decide  that  question,  adverted  to  several 
cases,  and  to  one  by  name.  That  is  a  very  material 
point ;  as  if  the  judgment  cannot  be  put  on  any  other 
ground  than  that,  which  appears  in  the  Report,  it  seems 
difficult  to. maintain  it. 


1811. 


Dawson 

v. 
Clarke. 


The  distinction  taken  upon  that  by  the  Master  of  the 
Rolls  is,  that  in  the  case  of  Robinson  v.  Taylor  (86), 
they  took  as  executors ;  and  in  the  same  character,  in 
which  the  property  was  given  to  them,  the  trusts  were 
imposed  upon  them ;  inferring  that,  from  the  manner, 
in  which  it  was  given,  "  to  my  executors  hereinafter 
"  named/9 

I -doubt,  whether  that  is  sufficient  for  a  farther  infer- 
ence than  that  it  is  a  particular  mode  of  describing  indi- 
viduals. That  being  a  devise  of  real  estate,  as  well  as  « 
personal,  the.  real  property  they  could  not  take  as  ex- 
ecutors ;  and  as  to  the  real  estate,  those  words  could 
have  no  other  effect  than  to  describe  individuals  as  the 
devisees. 


There  are   other  words  of  the  Will  in  Robinson  v. 
Taylor  deserving  attention ;  "  hoping  they  will  see  "  the 

Will 
(86)  2  Brp.  a  C.  689. 
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Dawson 

Clarke. 
Trustees  in- 
demnified 
without  a  di- 
rection in  the 
Will. 


Will  duly  performed.  As  executors  they  could  not  do 
that  as  to  the  real  estate ;  and,  as  to  the  clause  of  indem- 
nity to  the  trustees,  some  weight  may  be  attributed  to 
that :  but  it  must  be  recollected,  that  in  effect  this  Court 
infuses  such  a  clause  into  every  Will,  though  not  di- 
rected :  it  comes  therefore  to  little  more  than  what  a 
Court  of  Equity  would  have  done  without  any  direction. 
So  little  doubt  was  in  that  case  entertained,  that  the 
executors  could  take  no  beneficial-  interest,  being  created 
trustees  in  that  mode,  that  the  great  question  was  the 
other ;  whether  the  form  of  the  devise  of  the  real  estate, 
with  a  trust  to  sell  it,  had  not  so  far  converted  the  produce 
of  the  real  estate  into  personalty,  that  the  next  of  km 
would  take  the  whole ;  and  it  would  be  very  difficult  to 
argue  upon  that  mixed  devise  and  bequest,  that,  if  the 
residue  of  the  real  estate  formed  a  resulting  trust  for  the 
heir,  the  residue  of  the  personal  estate  would  not  be  so 
for  the  next  of  kin. 


Executor  takes 
all,  not  meant 
to  be  disposed 
of;  not  all,  that 
is  not  disposed 
of;  as  in  the 
case  of  lapse; 
or  being  ap- 
pointed Exe- 
cutor in  trust, 
and  no  object 
expressed. 


The  proposition  that  the  appointment  of  Executors 
gives  him  everything  not  disposed  of,  is  not  correct. 
In  the  strongest  way  of  putting  that  it  can  only  be  what 
the  testator  does  not  mean  to  dispose  of:  in  the  case  of 
lapse,  for  instance,  though  not  disposed  of,  the  Executor 
would  not  take  it :  so,  suppose  the  testator  appoints  an 
Executor  in  trust ;  but  does  not  express  his  object :  he 
might  have  relinquished  that  object,  meaning  it  to  go  to 
his  Executor:  yet  in  that  instance,  the  Will  expressing, 
that  he  intended  a  trust  at  that  time,  the  Executor  would 
not  take  in  respect  of  the  interest  he  had  by  virtue  of  his 
office  (87). 


The  difficulties,  I  feel  are,  first,  that  I  cannot  think 
the  distinction  between  this  case  and  Robinton  v.  Taylor 

main- 


(87)  Attorney-General  v.  Tomhint,  Amb.  210. 
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Maintainable!  secondly,  that  if  the  case  is  to  be  decided  1611* 

Upon  the  latter  ground,  I  do  not  apprehend  the  law  of  n  AW3Q.tr 

(hid  Court  to  be,  that,  if  personal  property  is  bequeathed  v. 

upon  trust,  and  the  trust  does  not  exhaust  the  whole,  Clarke. 

therefore  the  executor  shall  take  what  is  not  required  "e™**alpro- 

for  the  trust.    There  is  no  decision  so  settling  the  law.  ..    , 

qaeathed  upon 

Tne  decisions  are  the  other  way.  trugt    w\^t 

does  not  ex- 
Where  however  the  Will  affects  to  dispose  of  both  haust  the 

teal  and  personal  estate,  if  the  law  has  been,  as  it  will,  whole :  the 
r  think,  turn  out,    that,    the  trust  not  exhausting  the  Executor  not 
whole  real  estate*  the  devisee  will  not  take  beneficially,  entitled  to  toe 
but  a  trust  results  to  the  heir,  in  the  same  case  it  will  not  sljfP  ?8*      , 
lie  found,  that  the  executor  can  take  for  his  own  benefit  leanest  UDOn 
the  surplus  of  the  personal  property ;  that  gift  to  be  trust:  the  de- 
operated  by  the  mere  effect  of  the  nomination  of  him  as  visee   cannot 
executor  ;  and  I  am  not  aware  of  any  case,  where  it  has  take  benefici- 
been  said,  that  if  the  whole  personal  estate  is  given  to  a^y  the  real 
A.9  as  trustee,  who  is  afterwards  appointed  executor,  he  e8tato  not  ex" 

shall  take  beneficially,  as  executor,  what  he  does  not     A         '     lA 

a  trust  results 

take  for  the  purposes  of  the  trust ;  he  being  the  legatee  for  ^    nejr . 

of  that  personal  property :  that  ift,  there  is  no  case,  in  nor  can  the 

which  the  nomination  of  executor  operates  as  a  gift  of  Executor,whe- 

the  personalty  beneficially  in  Equity  to  him,  the  Will  ther  himself 

containing  a  bequest  of  the  whole  personal  estate ;  and  tno  tnwtee  or 

there  Is  no  difference,  whether  that  is  a  bequest  of  the  J"10  ~f  *'  take 

whole  personal  estate  to  him,  or  to  another  individual.  ,        ;  ., 

r  '  surplus  of  th* 

personal  pro- 
The  ordinary  case  of  lapse,  that  the  executor  will  not  perty. 

take,  though  the  subject  is  not  given  to  any  one  else,    In  the  ordi- 

proves  this :  that  if  these  legatees  had  not  been  the  exe-  nai7  caso  °* 

cutors,  the  executors  clearly  would  not  have  taken  the  laP8e      .  Exe" 

personal  estate,  given  to  these  legatees;  and  then  the  ^u.   *  *     n° 

question  is,  whether  they  Bhall  take  it,  as  they  are  the  the  gUD:ect  js 

executors :  though  they  would  not,  if  other  persons  were  not  g[ven  to 

the  executors.    The  first  point  therefore  is  very  material;  any  one  e\se0 

upon 
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Dawson. 

tv 
Clarke 


upon  which  I  have  not  the  benefit  of  the  opinion  of  the 
Master  of  the  Rolls  ;  and  as  to  the  second,  if  the  judg? 
ment  cannot  be  put  upon  any  other  ground,  I  cannot  at 
present  say,  I  am  satisfied  with  the  principle,  upon  which 
it  js  decided. 


I 


Ang^bth 


The  Lord  Chancellor. 
I  am  anxious. to  look. at  the  case  of  Robinson  v.  Taylor 
in  .the  Register's  Book.  The  opinion  of  the  Mpster  of 
the  Rolls,  that  the  executors  were  entitled  to  the  surplus 
under  their  right  as  executors,  appears  to  have  been 
pronounced  without  any,  doubt  whatsoever ;  proceeding 
to  distinguish  this  case  from  Robinson  v.  Taylor  upon 
the  ground,  (and  as  far  as  I  can  perceive  upon  this 
alone)  that  in  that  case  the  gift  was  to  individuals,  de- 
scribed by  the  title  of  executors,  not  by  their  names. 
The  difficulty  I  have  upon  that  is,  that,  unless  the  tes- 
tator meant  to  give  to  them  in  their  character  of  execu- 
tors, it  seems  very  difficult  to  say,  what  distinction  arises 
from  his  using  the  term  "  executors"  as  a  description  of 
the  individual  persons,  and  not  of  persons  connected 
with  the  office  as  executors ;  and  in  that  case  of  Robinson 
v,  Taylor,  as  it  is  printed,  the  devise  and  bequest  of  his 
real  and  personal  estate  is  to  his  executors  hereinafter 
named  upon  trust,  &c.  Attending  to  that,  it  is  very  diffi- 
cult to  suppose,  he  meant  to  give  them  the  real  and  per 
sonal  estate  as  executors,  and  did  not  use  that  term*  as 
descriptive  of  the  individuals,  who  were  to  be  the  de» 
visees  and  legatees. 


There  is  another  circumstance,  to  which  the  attention 
of  the  Master  of  the  Rolls  does  not  appear  to  have  been 
called ;  that  in  declaring  the  trusts  of  some  part  of  the 
property  he  says,  "  the  Executors  hereinafter  named:!' 

so 
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so  that  I  doubt,  whether  that  distinction,  which  has  been 
so  much  relied  upon,  exists  here. 

My  great  difficulty  in  this  case  is  not  upon  the  effect 
of  a  devise  and  bequest  of  real  and  personal  estate  to 
trustees  upon  trusts,  those  trusts  expressed  not  exhausting 
the  whole  interest;  a  case  upon  it  is  very  difficult  to 
maintain ;  that,  as  they  are  afterwards  named  executors, 
they  are  to  have  what  id  not  exhausted  of  the  property 
they  take  as  trustees :  but  the  difficulty  I  feel  is,  whether 
I  am  to  construe  the  words  "  upon  trust "  to  mean 
"  charged  and  chargeable  "  or  "  charged  and  chargeable* 
to  mean  "  in  trust."  As  the  Master  of  the  Rolls,  how- 
ever  seems  to  have  laid  so  much  stress  upon 
v.  Taylor,  I  will  see  the  Registers  Book. 


*» 


1811. 


Dawson 
v. 

Clammm* 


The  Lord  Chancellor,  i 

The  question  is,  whether  upon  the  whole  Will  this 
is  to  be  taken  as  a  devise  and  bequest  to  these  e&e* 
cutors,  with  reference  to  their  office,  upon  a  trust  to 
pay;  or  as  giving  them  the  absolute  property,  sub* 
ject  only  to  a  charge ;  and  I  think  the  latter  was  the 
intention. 


Aug.VML 


The  Decree  therefore  must  be  affirmed  (88). 


(88)  In  Southouse  v.  Bate, 
*  Ves.  $  Bea.  396,  the  Mas- 
ter of  the  Rolls  declares,  that 
he  still  thinks  the  Executors, 


as  such,  would  have  been  en- 
titled, even  if  it  bad  been  de* 
cided,  that  they  did  not  take 
by  the  direct  bequest* 


Vol.  XVIII. 


R 
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Rolls. 

1611.  ANONYMOUS  (89> 

August. 

In  the  dislri-    jk    MARRIED  woman,    having    separate    property, 
pnflpn  of  so-  jjgj  injected  Tby  a  bpnd  and  spnple  contract.    The 

p         fp  assets  proving  deficient,  the  simple-contract  creditors  in- 

ried  woman  as  ftHted,  that  the  specialty  creditors  were  not  entitled  ip 
assets  after  her  an7  preference,  and  that  the  distribution  shpuld  be  par} 
death,  a  bond  passu  among  all  the  creditors, 
not  entitled  to 

priority.  Mr.  Martin  for  the  Plaintiffs;   Mr.  Newlfind  Ipr  thy 

Executors,  Defendants. 

The  Master  of  the  Rolls  held,  (hat  tjie  cirpum- 
stance  of  a  debt,  contracted  by  a  married  woman,  being 
secuied  by  a  bond,  did  not  give  the  creditor  any  priority : 
fhe  bond,  considered  merely  as  a  bond,  being  vpijl :  tfegre? 

fore  all  the  debts  must  be  paid  equally. 

« 

(W?)  Ex  Relatione. 


• 


\ 
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1840. 

Dee.  13/4. 

1811. 

MILNER  v.  Lord  HAREWOOD.  March  13/JL 

Jiitie  UfAr 
'BY  indentures,  dated  the  5th  of  January  1746,  re-    Female  infant 

citing  an  intended  marriage  between  Edwin  Lascel-  not  bound  by 

Jes  and  Elizabeth  Dawes,  that  she  was  seised,  and  pos-  agreement  to 

eessed  of,  and  entitled  to,  an  estate  in  possession  of  the  8etlIe  her  frce" 

yearly  value  of  400/.,  part  freehold,  part  copyhold,  and  J^6*1*1*  .°J 

fart  held  by  leases  for  three  lives,   then  in  being,  and  outen  ©Dtion 

Entitled  to  large  estates  in  reversion,  and  possessed  of  w^en  twenty- 

fjersonal  estate,    and,    that,  as  she  wad  under  the  age  one,  to  refuse: 

/>f  twenty-one,  no  legal  settlement  could  be  then  made  bat  her  heir 

«f  the  real  estates,  whereof  she  was  seised,  &c  in  pos*-  hound  under 

session,  and  it  had  been  agreed,  that,  as  soon  as  she  me   clrcani- 

*hould  attain  twenty-one,  and  have  power  to  settle  the  .  ' c  aim" 

insr  as  special 
several, lands,  &<j.  they  should  be  settled  to  the  uses  and  occaDailt .  tn 

trusts  after  mentioned,  or,  in  case  she  should  attain  subject  being 
twenty-one,  and  then  refuse  to  concur  with  Edwin  Las-  leaseholds  for 
#ette$  and  the  other  parties  in  such  intended    settle-  lives,  frequent- 
ment,  that  then  and  in  such  case  she  should  not  take  any  v  during  and 
benefit  from   the  agreements  after  expressed,   and  the  *IDce         co" 
provisions  after  mentioned  by  Henry  and  Edwin  Las-     ,  .     .    . 
belles  for  the  younger  children  should  in  that  case  cease,  band*  who  bad 
Henry  Lascelles  covenanted  with  Beilby  Thompson  and  settled  his 
Dame  Sarah,  his  wife,  and  Edwin  Lascelles,  their  respec-  own  estate : 
live  heirs,  executors,  &c.  that  he  Henry  Lascelles,  or  his  the  settlement 
heirs,  and  Edwin  Lascelles,  if  then  living,  should  within  confirmed  by 
feree  years  after  the  marriage  settle  the  inheritance  in  hcr  rcPc*ted 
fee  simple  of  the  manors  of  Harwood  and  Gaulhorpe,  &c.  J^^ 
fn  the  county  of  York,  subject,  as  to  part,  to  a  term  of  ^0  yfe  estates 

ninety-  and  by  orders 
'  of  Court;  chil- 
dren having  existed,  though  deceased  under  age :  no  claim  for  many 
years ;  and  during  eighteen  an  adverse  possession  against  a  former 
heir  by  the  husband :  the  Bill  claiming,  not  against  his  assets,  but 
r  merely  an  account  since  his  death  against  his  devisee  for  life ;  whose 
possession  commenced  long  since  the  fall  of  the  surviving  life  in  the 
original  leases. 

RS 
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1811.         ninety-nine  years,  if  Edwin  Lascelles  should  so  long  live, 
^^^  and  Elizabeth  should  die  in  his  life,  to  raise  maintenance 

MILNER 

v  for  an  eldest  son,  and  to  a  term  of  five  hundred  years,  to 

Lord  make  up  the  rents  of  estates  to  which  she  was  entitled 

Harewood.   j,j  possession  under  her  father's  marriage  settlement,  or 

otherwise  in  her  own  right  12002.  per  annum  in  bar  of 
%  dower,  and  for  providing  portions  for  younger  children, 

to.  the  use  ot  Edwin  Lascelles  (or  life,  with  remainders 
to  the  first  and  other  sons  in  tail  male,  and  to  Edwin 
Lascelles  and  his  heirs ;  and  farther  reciting,  that  Eliza* 
beth  Dawes  was  under  twenty-one,  and,  till  she  attained 
that  age,  no  legal  settlement  could  be  made  of  the 
estates,  of  which  she  was  seised,  &c.  but  it  was  agreed, 
that,  ip  case  she  should  attain  twenty-one,  Thompson 
and  Dame  Sarah,  his  wife,  if  both  living,  and  the  latter, 
if  she  survived,  should  join,  if  necessary,  in  conveying 
the  freehold,  copyhold,  and  leasehold  estates,  whereof 
Elizabeth  Dawes  was  seised,  &c.  by  the  settlement  on 
the  marriage  of  her  father  or  any  other  title,  subject  as 
to  part  to  the  jointure  of  Dame  Sarah,  and  to  other  life 
estates,  to  the  use  of  Edwin  Lascelles  for  life ;  with  re- 
mainders, subject  to  a  term  of  100  years  for  securing  the 
rent-charge  of  1200/.,  to  the  first  and  other  sons  in  tai) 
male,  to  the  daughters,  as  tenants  in  common  in  tail 
general,  and  to  the  survivor  of  Edwin  Lascelles  and 
Elizabeth  Dawes  and  his  or  her  heirs ;  and  it  was  de» 
dared,  if  she  should  refuse  to  join  in  conveying  all  bar 
interest  in  her  estates,  whether  freehold,  copyhold,  or 
leasehold,  that  thqn  and  from  thence  all  the  estates  w*j 
trusts,  before  limited  for  the  benefit  of  her  or  agy  child 
or  children  of  her  body,  who  should  not  be  heir  male  of" 
JSdwin  Lascelles  and  her,  should  cease ;  and  she,  they 
or  any  of  them  should  in  such  case  take  no  benefit  or 
advantage  whatsoever  by  these  presents ;  nor  claim  any 
dower,  &c. 


Mrs* 
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*    Mi*.  LasceUes,  having  attained  the  age  of  twenty-one         IB IV. 
in.  1750,  joined  in  levying  fines  of  her  real  estates  of      Milnrr 
inheritance ;  and  by  a  deed,  dated  the  25th  of  October,  9m 

1750,  reciting,  that  Henry  LasceUes  had  by  indentures  of  l^rA 
the  22d  and  23d  of  May  last  settled  all  his  estates  in  the  Habbwood- 
county  of  York,  &c.  in  trust  for  the  uses  of  the  settle- 
ment of  1746,  it  was  declared,  that  the  fines  should  enure 
to  ihe  use  of  William  Thompson  and  George  Maxwell 
and  their  heirs,  upon  trust  to  settle  to  the  uses  and  trusts, 
expressed  concerning  the  real  estates  in  possession  and 
reversion  of  Elizabeth  LasceUet  by  the  settlement  of 
1746;  and  farther  reciting,  that  she  was  entitled  to  the* 
rectories  of  Chippen  and  Over  by  leases,  dated  in  1744, 
from  the  Bishop  of  Chester  to  her  mother  Sarah  Thomp- 
son for  three  lives,  and  to  premises  in  the  City  of  York 
by  lease,  in  1744,  frdm  the  Archbishop  of  York  and  the  v 
Dean  and  Chapter  for  three  lives,  to  Beilby  Thompson,  as 
trustee  for  Elizabeth  LasceUes,  and  that,  the  legal  estate 
6f  the  said  leasehold  premises  not  being  in  her,  the 
proper  fines  and  conveyances  could  not  be  levied  and 
executed,  it  was  declared,  that  proper  fines  and  convey- 
ances should  be  levied  and  executed  to  the  same  trusts 
as  were  before  declared  of  the  estates  of  Elizabeth 
Lascelles. 

By  indentures  of  lease  and  release,  dated  the  10th  of 
November,  1750,  reciting  the  settlement,  and  the  inden- 
tures of  May  1750,  the  fines  levied,  the  title  of  Elizabeth 
LasceUet  to  the  three  leases,  and  that,  the  legal  estate  ■ 
fiot  .being  in  her,  the  proper  fines  and  conveyances 
could  not  be  levied  and  executed,  it  was  declared,  that 
proper  conveyances  should  be  executed  to  vest  the  lease* 
and  premises  in  Thompson  and  Maxwell  and  their  heirs 
upon,  the  trusts  declared  respecting  the  fines  levied  of  the 
freehold  estates ;   and  reciting,  that,  the  heir  of  Beilby 

Thompson 
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1811.  Thompson  being  an  infant,  no  conveyance  of  the  premises" 

^^^  in  the  tease,  renewed  by  him  in  1744,  could  be  had,  it 

^  was  declared,  that  in  pursuance  of  the  settlement  and  the 

Lord  deed  of  October  1750  and  by  the  request  of  Edwin  La*- 

Marewood.   QtUeg  and  hig  wife  Sarah  Thompson  conveyed  the  premise* 

in  the  said  lease  to  Thompson  and  Maxwell  and  their* 
heirs  in  trust  to  convey  to  the  uses  of  the  settlement 
of  1746. 

By  an  Order,  pronounced  on  the  28th  of  November, 
1751,  upon  the  petition  of  Mr.  and  Mrs.  Lascelles,  re- 
eking the  death  of  Beilby  Thompson  the  trustee  in  the 
leases  of  1744  for  Mrs.  Lascelles,  an  inquiry  was  directed, 
whether  his  son  was  an  infant  trustee  within  the  Act  (90)  5. 

§ 

and  upon  the  Master's  Report,  that  he  was,  an  Order  wa* 
made  on  the  20th  of  July,  1754,  on  the  petition  of  Mr* 
and  Mrs.  Lascelles,  that  the  infant  should  convey  the  and 
leaseholds  for  lives  to  the  uses  of  the  settlement;  whkhr 
conveyance  was  made  by  indentures  of  the  20th  and  21st 
of  June  1755  to  Maxwell  aad  his  heirs. 

•  By  indentures,  dated  the  24th  and  25th  of  March? 
1778,  reciting,  that  no  conveyance  had  been,  made  in* 
performance  of  the  trusts  of  the  deed  of  October  17 50> 
and  that  the  legal  estate  was  vested  in  Edwin  and  Daniel 
Lascelles,  as  devisees  of  Maxwell,  or  in  his  heir  Henry* 
Maxwell,  Daniel  Lascelles  and  Henry  Maxwell  con* 
vgyed  to  Edwin  Lascelles. 

Fines  were  not  levied  of  these  estates ;   the  rents  of 
which  Mr.  Lascelle*  received  during  the  joint  lives  of 
himself  and  his  wife  in  right  of  her  seisin.     She  died  itt 
1764  without  issue ;  two  children  of  the  marriage  having. 

died 

(93)  Statute  lAnn.  c.  19. 
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airo  in  their  infancy.    Mr.  LasceUes,  afterwards  created  \ttll. 

l<ord  Harewood,  continued  in  possession ;   and,  all  the  jIilnbb 

leases   being  surrendered,  new  teases  were  procured  at  t?. 

tis  exp&ice.    He  died  ih  I7&5:  Lady  Miner,  the  sur-  H  ^jLftfo 
tiving  ftf?  in  all  the  leases,  hating  died  in  1782. 

The  bill  wad  filed  i*  1807  by  the  teir  at  (aw  of 
Mrs.  LasceUet;  insisting,  that,  being  an  infant  at  the 
date  of  the  settlement^  she  could  not  bind  herself  or  her 
Aeirs ;  and  (hough  the  indenture  of  the  25th  of  October* 
il50,  was  eAetuted  after  she  had  attained  twfcftty-one,  yet 
Being  then  afime  cotiert,  and  not  having  levied  fihes,  she 
Was.  not  hound;  stating,,  that  the  Plaintiff  #as  ignorant 
6f  his  title  until  lately ;  graying  therefore  an.  account  of 
the  rents  and  profits  of  the  premises,  Comprised  in  the 
leases  for  lives,  since  the  dea<h  of  the  late  Tuordllare- 
foood  in  1795 ;  and  that  the  Defendant,  claiming  as 
hi*  heir  at  law  or  devisee,  may  be  declared  a  trustee' 
fcr  the  PlaSntiff;  aWd  may  he  decreed  to  deliver  up* 
the  teases,  &c. 

.  lie"  defendant,  feftant  for  life  under  the  Will  of  the 
late  Lord  Harewdod,  by  his  answer  stated  the  original 
leases  made  in  1722:  one  by  Sir  William  Dames,  Arch- 
bishop of  York,  the  grand-father  of  Mrs.-  LasceUes,  and 
tjjr  the  Dean  and  Chapter,  to  Elizabeth  Pierrepoint,  her 
lieir?  aftd  assigns,  of  lands  in  the  county  of  York  for 
Ives  of  herself,  Sir  Darcejf  Dawes,  otlfy  son  of  the 
Archbishop,  and  father  of  Mrs.  LasceUes,'  and  of  Elixa*' 
beth  Lady  Milner,  ohly  daughter  Of  the  Archbishop,  and 
6f  the  survivor :  another  leade  of  the  rectory  of  Chippen 
to  Elizabeth  Pierrepoint,  her  executors  and  administra- 
tors? and  another  of  the  rectory  of  Cher  tcr  Elizabeth 
fierrepoint,  her  heirs  arid  assigns?  both  granted  by 
{he  Bishop  of  *  Chester  for  the  same  lives ;  and  aH  the'  (  *264  J 
tipee  leases  in  trust  for  the  Archbishop  of  York. 

Th# 
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The  Answer  farther  stated  the  death  of  the  Archbishop* 
and  of  his  son  Sir  Darcey  Dawes  in  1732,  leaving 
Sarah  Daweshis  widow,  afterwards  wife  otBeilby  Thomp- 
son, and  Sir  William  Dawes  and  Elizabeth  LasceUes  hk 
only  children;  that  Dame  Sarah,  as  guardian  of  the 
infant  son,  in  1733,  procured  renewals  of  the  three 
leases,  and  paid  the  fines ;  and  again  in  1744,  after  her 
marriage  with  Thompson.  On  the  renewed  leases  of  the 
Over  and  Chippen  estates  in  1733  was  indorsed  a  de- 
claration by  the  lessee,  acknowledging  herself  a  trustee 
for  her  son;  and  on  the  renewal  in  1744,  a  similar  de- 
claration was  indorsed  as  to  the  York  estate* 


By  indentures,  dated  the  14th  and  15th  of  November, 
1733,  reciting  the  renewals,  *  that  such  renewals  were 
under  bn  implied  trust  for  Sir  William  Dawes  and  his 
heirs,  but  that  the  legal  estate  therein  for  the  several 
lives,  for  which  they  were  respectively  granted,  was  then, 
vested  in  the  said  Dame  Sarah  Dawes,  she,  in  considera- 
tion of  350/.  borrowed  for  the  fines,  &c.  demised  all  the 
premises,  held  under  the  Archbishop,  to  Elizabeth  Rovn- 
dell  and  her  heirs,  &c.  subject  to  redemption ;  who  in 
1739  reconveyed  to  Sarah  Dawes.  Farther  renewals 
were  obtained  in  1758  and  1760,  and  in  1782  after  the 
death  of  Mrs,  Lascelles. 


£  ^265  ] 


The  Answer  denied,  that  the  late  Lord  Harewood  waa  a 
trustee  of  the  new  leases  for  the  Plaintiff;  insisting,  that 
by  the  effect  of  his  marriage  and  the  instruments  exe- 
cuted he  became  entitled  for  his  own  benefit ;  that  on  his 
death  the  Defendant  became  entitled  to  all  these  lease- 
hold estates,  and  had  been  ever  since  in  possession ;  that 
the  late  Lord  Harewood  was  under  the  settlement  of 
*  1746  entitled  to  the  premises  comprised  in  the  leases; 
and  Elizabeth  his  wife,  after  she  came  of  age,  acquiesced 
in  that  agreement,  and  joined  in  the  several  acts  to  give 

effect 
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effect  to  the  settlement ;  and  therefore  neither  she,  nor 
any  person  claiming  under  her,  ought  to  object  to  such 
agreement,  or  the  acts  done  in  performance  of  it,  or  now 
set  up  any  claim  except   under  it;  and  that  the  Court 
ought  to  relieve  the  Defendant  against  any  omission  by 
mistake,  and  ought  not  to  assist  the  Plaintiff;  that  the 
leases  were  renewed  at  the  expence  of  the  late  Lord 
Harewood,  and  of  the  Defendant  since  his  death,  with 
uninterrupted  possession  by  them ;  that  Elizabeth  Las- 
ceUes died  forty-three  years  ago ;  and,  until  this  Bill  was 
filed,  neither  the  late  Lord  nor  the  Defendant  was  called 
upon  for  any  account  of  the  rents ;  nor  was  any  attempt 
made  to  affect  them ;  and,  in  case  the  heirs  or  represen- 
tatives of  Elizabeth  LasceUes  had  any  right  to  call  upon 
die  late  Lord  Harewood,  or  the  Defendant,  they  must 
be  presumed  to  have  abandoned  it :  the  answer,  insisting 
upon  the  benefit  of  the  length  of  time,  as  if  pleaded ; 
and  stating  farther,  that  Elizabeth  Milner,  who  was  the 
heir  of  Elizabeth  LasceUes  at  her  death,  knew  her  in  ten* 
tion  to  give  full  effect  to  the  settlement ;  that  she  never 
intended  to  dispute,  but  wis  willing  to  confirm,  it ;  and 
by  deed    poll,    dated    the  3d  of  November,    1780,    re, 
citing,  that  at  a  Court  held  for  the  manor  of  Tollshunt 
Gyves,  in  Essex,  it  was  found  that  Elizabeth  LasceUes  died 
seised  to  her  and  her  heirs  of  copyhold  lands,  and  that 
by  an  agreement  in  the  settlement  in  1746  for  surrender- 
ing, Edwin  LasceUes  became  entitled  to  him  and  his  heirs, 
there  being  no  issue,  but  no  actual  surrender  having  been 
made  to  the  uses  of  the  settlement,  the  legal  estate  of 
the  said  copyhold  lands  on  the  decease  of  Elizabeth  Las* 
celles  descended  to  Elizabeth  Milner,  as  her  heir,  in  trust 
for  Edwin  LasceUes  and   his  heirs,  and  a  grant  on  the 
3d  of  May  last  to  Edwin  LasceUes  and  his  heirs,  upon 
♦his  claim  under  the  settlement,  Elizabeth  Milner  for 
confirming  and  establishing  his  title  released  and  con- 
firmed to  him  and  his  heirs  the  said  copyhold  lands,  &c. 

The 
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18U.  'the  Answer  farther  stating,  that  in  1785  the  Haihtiflfy 

mTlner  **  ^e*r*  8l^Btadered  t6  Edwin  Lord  Hardihood  copyhold 

v.  estates  helcf  of  the  manor  of  Brdiritree  in  Esses,  which 

Lord  jje   claimed  under    the'  agreement   in  1746",  submitted/ 

H  a*bwoM>.  thA%  ^  py^  jg  ^  weD  g^foa  0f '  the  validity  of' 

such  title ;  insisting/  therefore,  that  under  all  the  circum- 
stances the  Pfaintiff  is*  hot  entitled  to  relief. 

Mr.  Richards,  Sir  Saittuel  I&omittj,  and  Mr.  Trower, 

fof  the  Plaintiff. 

The  Plaintiff  daims  as  the  heir  at  law  of  Mrs.  Las- 

x    celles,  and  also  as  special  occup&nt  of  the  leasehold  es<* 

lalt&s ;  no  fitoe  having  befen  levited,  nor  any  act  done  by 

Mrs.  LasceUes  in  any  way  denoting  her  intentibh.    As 

(a  certain  freehold  est&fes  she'  By  firie  confirmed  the  set" 

dement;  but  she  neve*  did  any  afct  preventing  tie* descent 

6{  these  lands  to'  her  heir,   as  special   oc&ipant.    The' 

defence,   as  it   mdy  Be  collected  from  the  answer,  is, 

tfhat  she' was  bound  by  the  settlement  of  1746;  or,  if 

hot,  that  she  did  some  acf,  after  die  was  of  age,  which 

ifeadied  these  leaseholds  as  well  as  her  geiferal  estate,- 

and  boiind  hetoelf  arid  her  hefrs. 

Tfhe  general  principles  are,  that  a  female  infartt  is  not 
bdUnd  By  a  settlement,  during  her  minority,  as  to  her  real 
estate :  Clough  v.  Cl&ugh  (91);  artd!  that  a4  married  wotnarf 
caiftiot  speak  as  to  her  reaT  estate  but  und&  the  protections 
of  this  law,  and  through  the*  medium  of  a  fine;  to  which 
a'  necessary  preliminary  is  the  private  examination'  by  at 
f  *36?  ]  *  Judge.-  Mr.  LasceUes  cannot  be  represented  as  meaning 
to  bind  this  property,  of  which  she  has  not'  levied  fines ; 
on  the  contrary,  the  fines  levibd  of  her  other  estates  ra- 
ther import/  that  these  were  not  to  be  touched.    It  is 

trde; 

(01)  Wooddts.  403,  itoH  c.    Ante,  Vol.  V,  710 ;  tee  tU 
fttfe,  717. 
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true,  the  expression  of  the  deed  imports  an  intention  ttf 
levy  a  fine;  but  that  for  a  technical  reason  it  was  not 
done,  fri  that  they  were  clearly  mistaken;  as  it  is  im- 
possible to  maintain,  that  a  fine  cannot  be  levied  of  a 
trust  interest  in  real  estate.  It  is  sufficient,  that  there 
was  no  fine :  but  the  expression  of  stfeh  intention  in  the 
instrument  executed,  when  she  was  under  the  coercion: 
of  her  husband,  has  rto  more  effect  than  if  it  occurred 
in  any  ordinary  correspondence!  or  a  parol  declaration/ 
That  part  of  the  de£d  Cannot  be  read  against  her,  of 
those  daiming  under  her.  Her  actual  intention,  if  it 
COuld  be  regarded,  must  he  supposed  to  have  changed; 
tod,  until  some  act  was  done,  she  had  the  opportunity  of 
ffepenting.  During  the  fourteen  years,  which  elapsed 
between  the  execution  of  that  deed  and  her  cfeath,  no 
step  was  given  to  take  effect  to  the  settlement,  anil  tfltere 
h  a  probable  cause  for  hesitation  on  the  part  of  herself 
and  her  friends,  that  it  was  in  a  high  degree  disadvan- 
tageous to  her ;  if  that  Vague  principle  is  to  determine, 
whether  an  infant  is  bound  or  not.  She  probably,  dis- 
covering her  rignfs,  thought  she  had  conceded  enough/ 
and  meant  to  reserve  th&. 


1811. 

MlLNBtt 
V. 

Lord 

HARBlffOQ40 


The  Order  of  Reference,  obtained  in  1751,  cannot  with-' 
dut  some  act  by  her  to  give  effect  totne  settlement  be  con- 
sidered as  evidence  of  a  right  to  have  it  considered  as  her 
deed ;  deciding  upon  the  interests  of  persons  not  before  the' 
Court  or  competent  to  defend  themselves.  That  Order  was* 
B&ade  upon  the  mere  application*  of  the  husband  and  wife' 
€x  parte ,  and  not  opposed ;  no  one  before  the  Court  to  pro** 
feet  her  interest,  or  that  of  the  children,  if  there  should 
\fe  any.  Without  a  ground  for  supposing  that  some  act 
had  been  done  by  her  to  give  effect  to- the  settlement,  that 
•  Order  cannot  amount  even  to  evidence  of  the  right  of 
Mr.  Lascelles  to  have  the  estate  after  his  wife's  death. 
It  would  be  great  injustice  to  Lord  Hardwicke  to  repre- 
sent 
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sent  that  Order  as  his  judgment  upon  a  question,  whiclr 
Lord  Thurlow  afterwards  in  Durnford  v.  Lane  (92)  con- 
sidered so  doubtful;  but  upon  that  occasion  the  atten- 
tion of  all  parties  must  have  been  called  to  the  fact,  that 
a  fine  had  not  been  levied. 


[•269] 


Another  ground  of  defence  is,  that  the  heirs  have  acted 
so  as  to  shew,  that  they  understood  the  articles  of  1746 
to  be  conclusive  upon  Mrs.  Lascelles  and  her  heirs,  viz* 
in  the  surrenders  of  copyhold  estates  by  Lady  Mibier  in 
1780,  aqd  by  Sir  William  Milner  in  1785,  at  the  request 
of  Lord  Harewood.  Those  acts,  which  are  representee^ 
as  a  clear  indication  of  their  assent  to  the  articles  of 
1746,  were  done  in  ignorance  of  their  right ;  which  was- 
asserted  the  instant  it  was  known.  Those  surrenders,' 
the  necessity  for  which  could  arise  only  from  the  want  of 
any  act  by  Mrs.  Lascelles,  exclude  all  notion  of  any 
such  act,  and  all  presumption  of  releases ;  which  is  far- 
ther excluded  by  the  result  of  the  trial  of  an  eject- 
ment brought  for  some  copyhold  lands  (93);  in  which 
against  a  defence  Upon  the  Statute  of  Limitations  and 
the  presumption  of  releases  the  heir  obtained  a  ver<i 
diet  and  judgment ;  and,  a  motion  for  a  new  trial  being 
refused,  Lord  Harewood  has  acquiesced  under  that 
judgment.  * 

The  only  substantial  defence  is  the  length  of  time, 
that  elapsed  without  any  claim.  Length  of  time  can  only 
be  insisted  on,  as  forming  a  bar  to  enforcing  a  right, 
#  either  expressly  by  the  Statutes  of  Limitation  or  by  ana- 
logy to  them,  or  as  affording  a  presumption  of  some  fact 

having 


(92)  1  Bro.  C.  C.  106.  See 
Mr.  Hargrove'*  note  (828). 
Co.  Lit.  37  a.  Clough  v. 
Cbmgh,  ante,  Vol.  V,  710, 


and  the  note,  717. 

(93)  Doe  on  the  demise  of 
Milner  v.  Brightwen,  10  East, 
583, 
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having  taken  place.      There  is  no  period  of  limitation,         1811. 
beyond  which  such  an  equitable  title  cannot  be  insisted       m|t7JT«» 
on.     The  Statutes  of  Limitation  not  applying  to  trusts,  „. 

no  positive  rule  can  be  insisted  on.     Some  presumption,         Lord 
therefore,  must  be  raised;  but  from  what  facts?     The 
answer  says,  not  that  any  interest  of  the  heir  was  parted 
with  by  conveyance,  or  any  release  was  executed,  but 
that  the  Court  must  presume,  that  he  has  abandoned 
and  relinquished  his  right.     In  no  instance  has  the  gra- 
tuitous relinquishment  of  a  legal  right  been  presumed; 
and  for  this  purpose  an  equitable  right  is  the  sam$. 
The  party,  having  that  intention,  is  at  liberty  to  change 
it  at   any  period,    until  he  actually  releases;   and  his 
laches  cannot  give  any  right  to   another.     If  the  son 
permits  for  fifty-nine  years  an  illegitimate  son  to  retain 
possession,  however  difficult  it  may  be  to  account  for 
not  insisting,  upon  his  title,  it  is  impossible  to  presume, 
that  he  meant  to  give  it  up,  if  it  can  be  presumed  that  he 
knew  it.      A  release  may  be  presumed  from  acts,  but 
not  an  abandonment  or   relinquishment.     The  answer 
does  not  suggest  a  release;  and  all  the  acts  done  and 
relied  on  by  the  Defendant  are  inconsistent  with  that 
defence.  Would  not  a  release  have  extended  to  all  the 
property  bound  by  the  same  settlement;  that,   for  in- 
stance, surrendered  in  1780  and  1785?    Would  that  pro* 
perty  have  been  excepted,  when  a  release  was  required  ? 
The  omission  at  that  time  to  insist  on  their  right  may 
be  accounted  for  by  their  ignorance  of  it,  perhaps  by 
some  vague  notion,  that  all  this  property  was  bound ;  and, 
considering  themselves  as  having  no  right,  they  complied 
frith  Lord  Harewoo<Ts  call  for  those  surrenders, . 

Mr.  Hart,  Mr.  Cooke,  and  Mr.  Bell,  for  the  De- 
fendant. 
The  Plaintiff,  admitting  he  has  not  a  legal  title,  desires      [  #70  ] 
tto»  devest  the  legal  title,  which  has  subsisted  in  the  De- 
fendant 
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1911*         fcndant  and  his  ancestors  sixty-seven  yean;  that  legal 

Milnrr       **^e  accomPanied  by  a  clear  adverse  possession  forty- 
Vm  seven  years,  known   by  the  Plaintiff  and  those,  under 

tard whom  he  claims,  to  be  adverse  to  those  equitable  rights 

which  are  now  advanced.  The  Law  of  this  Court  is, 
that  a  female  infant,  with  the  consent  of  ber  guardians 
contracting  for  a  settlement  previous  to  her  marriage,  is 
capable  of  binding  her  property  in  Equity;  and,  far- 
ther, would  be  compelled  by  this  Court  to  give  legal 
effect  to  her  contract.  That  proposition,  which  has  been 
frequently  stated,  Cannel  v.  Buckle  (  94* ),  and  Harvey  v, 
jbhley  (95),  is  established  as  the  Law  of  this  Court  by 
one  case  ( 96 ),  finally  decided  in  the  House  of  Lords,  re- 
versing Lord Norifringtons  Decree :  the  judgment  of  the 
Jiouse  of  Lords  going  upon  the  general  point,  that  the 
ipfant  was  bound  by  the  contract,  previous  to  her  mar- 
riage, for  a  reasonable  settlement :  the  final  Decree  ex* 
guressly  declaring,  that  she  was  bound  by  the  agreement, 
and  it  ought  to  be  carried  into  execution.  That  autho- 
irity,  followed  by  Durnford  v.  Lane  (97),  before  Lord 
Thurlow,  is  decisive.  This  case,  however,  turns  rather 
upon  the  peculiarity  of  this  settlement  than  the  dry 
question. 

Mr.  Richards,  in  Reply. 
.  Whatever  may  be  the  case  of  a  jointure,  no  inference 
can  be  drawn  from  Drury  v.  Drury,  that  a  female  m- 
l  *•*  J  ffant  can  settle  her  real  property  upon  her  marriage  any 
more  than  upon  any  other  consideration;  and  no  act 
Was  done  by  Mrs,  LatceUes  duripg  her  coverture,  that, 

supposing 

.(94)  J  P,  WiU.  242.  grave'*  note  7.   See  the  pote, 

(95)  ZAtk.  607.  ante,  Vol.  Vf  717,  Ctongh  v. 

(96)  Drury  v.  Drury ,S>Bro.     Cbugh. 
JP.  C.  570.    4  Bro.  C.  C.  505,         (97)  1  Bro.  C.  C.  100. 
note.  Co.  Lit.  36  I).  Mr-Har- 
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supposing  this  hqd  been  an  estate  in  fee-simple,  coujij 
bind  it ;  which  could  only  be  by  fine  or  recovery,  matter 
of  record ;  without  which  no  indication  of  intention  on 
her  part  could  have  /effect.  She  could  not  upon  her 
marriage,  as  an  .adult  proprietor  might,  reserve  to  her- 
telf  any  power  over  her  estate,  which  Jiejr  fofevy  dis- 
abled her  from  conveying. 


m 


wv 


J-ord 
HAR£Wp9P> 


This  species  of  estate,  though  not  a  fee-simple,  re* 
*embles  an  estate  by  descent ;  and  admits  in  a  consider- 
able degree  the  same  reasoning.  The  heir,  taking  as 
/special  occupant,  is  included  in  the  ancestor,  who  may 
defeat  that  title;  so  the  tenant,  quasi  intail,  may  bar 
Ike  title  of  the  heir  of  his  body:  but  some  act  is  neces* 
•ary  to  displace  the  estate  of  the  special  occupant.  There 
cannot  be  a  transmission  of  the  estate  without  a  convey? 
puce ;  though  the  remainder  may  be  barred  by  a  mere  act, 
tie.  a  surrender;  but  Mrs.  Lqscetles  had  no  legal  estate  tp 
surrender;  and  she  neither  attempted,  nor  could  dp,  any 
act  to  affect  this  property.  Their  intention,  declared  in 
J 750,  to  levy  fines,  was  abandoned,  and  never  resumed, 
Jler  husband  must  be  considered  as  a  mere  trustee. 
There  is  no  act  by  him  showing  an  adverse  possession ; 
the  mere  omission  to  account  for  the  rents  is  not  conclusive 
evidence  of  that,  The  muniments  of  tjiis  estate,  the 
deeds  of  1746  and  1750,  and  all  the  renewals,  were  in  his 
fiands ;  and  the  parties,  for  whom  he  was  a  trustee,  were 
jgnorant  of  what  was  passing.  With  that  want  of  know- 
ledge, and  bis  suppression  of  the  information,  which  he 
hod  the  means  of  communicating,  his  application  pf  the 
yenta  to  his  own  use  can  have  no  effect  against  those, 
for  whom  m  he  was  a  trustee.  The  authority  most  appli- 
*  cajble  is  Atkinson  v.  Baker  (98);  and  certainly  the  heir. 


can 
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can  maintain  tio  claim  to  thoie  leases,  bfwh&K'the  ttuttt 
is  for  Mrs.  Lasce lies  and  her  executor*. 


2%*  Zortf  Chancellor. 
This  case  stands  under  very  singula*  circttmstafeeei; 
and  the  decision,  that  ought  to  be  made,  is  not  governed* 
by  any  precedent  within  my  memory  or  research.     The 
Bill  was  filed  in  1807  by  the  heir  at  Law  of  Mrs.  Las- 
celles,  who  died  in  1764.    On  her  death  the  Plaintiff's 
mother  was  her  heir  at  law ;  who  lived  to  the  year  178& 
I  notice  that  circumstance,  as  the  Bill  states  the  Plaintiff 
to  be  the  heir  without  taking  as  much  notice  as  is  m» 
cessary  of  the  fact,  that  there  was  an  intermediate  heir 
living  from  1764  to  1782.    The  prayer  of  the  Bill  also  it 
confined  to  an  account  of  the  rents  and  profits  of  these 
leasehold  estates  since  the  death  of  the  late  Lord  Hare- 
wood  in  1795;  seeking  no  relief  to  be  obtained  out  of 
his  assets;  which  I  also  notice;   as,  if  the  title  of  die 
heir  of  Mrs.  Lascelles  accrued  in  1764,  the  Bill  *ak*\ 
nothing  as  to  the  rents  , and  profits  between  that  yea*  • 
and  1795;   the  prayer  constituting  a  personal  desutftfi 
only  against  the  present  Lord  Harewood\  who  by  the 
answer  appears  to  be  the  tenant  for  life  only  of  all  the . 
estates,  including  these,  that  were  devised  by  the  k|» 
Lord  Harewood;  and  the  prayer  of  the  Bill,  calling  fier^. 
ther  upon  the  Defendant  to  deliver  up  the  leases,  is,'  il, 
that  was  material,  open  f.a  an  objection  for  want  0$ 
parties ;   as,  the  legal  estate  being  in  him  by  renewals,  ' 
is  primd  facie  a  trust  for  him  and  the  persons  taking  ja 
remainder  under  the  late  Lord  Haretnoocfz  Will ;  Jppt . 
the  persons  interested  in  his  estate  ought  to  be  below 
the  Court 


Under  the 
the  Bishop 


b  demises  in  1722  to  Elizabeth  Pierreponi  by 
of  Chester 9  (  as  t  collect  from  subsequent  do- ' 


tumenU 


HarkwdooL 
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coments  and  transactions  in  trust  for  himself),  she  be-         1811. 
came  the  lessee  for  these  lives  with  this  only  difference,       mT^  V 
that  in  case  of  her  death  her  executors  or  administrators  0. 

would  take  the  rectory  of  Chippen  as  special  occupants,  n  k>*d 
and  not  her  heir ;  who  would  be  the  special  occupant  of 
the  premises  at  Over,  and  those  which  I  shall  distinguish 
as  the  York  estate,  under  the  limitation  to  her  heirs  and 
assigns. 

The  Statutes  (99)  which  made  leases  for  lives  distri-    Leases  for 

Wtable  as  personal  estate,  if  there  is  no  special  occupant,  lives  distribn- 

cannot  apply  to  any  of  these  leases,  in  which  there  is  a  ta^e  **  P6*- 

'special  occupant  named)  but  I  have  determined  (100),  80°     e*t*te, 

and  I  see  no  reason  to  dissent  from  it,  that,  where  the  ,  , 

,  no  special  oo- 

executor  is  the  special  occupant,  taking  as  executor  he  capanf    or 
must  hold  that  as  all  other  property  taken  by  an  exe-  where  the  Ex- 
cutor,  and  therefore  distributable  in  this  Court.  ecator  is  the 

special  occu- 

On  the  4th  of  April,  1733,  the  legal  estate  being  in  pant 
Elhtabeth  Pierrepoint,  as  a  trustee  for  the  infant  son,  then 
four  years  old,  a  new  lease  of  the  Over  estate  was  made 
to  Dame  Sarah  Dawes,  the  widow,  her  heirs  and  assigns, 
for  fives.    Upon  whose  surrender  that  new  lease  was 
made  I  cannot  collect,  nor  by  what  authority,  as  it  affects 
and  binds  the  equitable  interest  of  this  infant ;  the  widow 
probably  being  the  guardian ;  in  which  case  this  Court 
would  perhaps  ultimately  have  protected  her  act  for  the    Act  of  Guar- 
benefit  of  the  infant;  though,  had  the  actual  consequence  dian  without 
been  detrimental  to  him,  that  might  have  created  some  authority,  if 
difficulty.    A  new  lease  was  also  made  of  the  York  estate  bcn®ficW  to 
to  the  samelessee,  for  the  same  lives,  upon  a  surrender  fJJLj^tn  f  ^roT 
of  the  old  lease;  and  also  a  new  lease  of  the  Chippen 

estate 

(90)  Stat  49  Car,  II.  c.  3.         (100)  Ripley  v.  Waterworth, 
k\±  Stat.  14 Geo.  II.  c. 20.     ante,  Vol.  VII,  426. 

Vot.  XVIII.  S 
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1811*.  estate  to  her,  her  executors  and  administrators*    Upon 

-|S-PV*'  the  lease  of  the  Over  estate,  and  also  upon  that  of  the 

v  Chippen  estate,  is  indorsed  a  short  declaration  of  trust, 

Lord  acknowledging  herself  a    trustee    for   her  son ;    and  a 

arewood.  question  of  some  nicety  and  difficulty  was  raised   upon 

,.        .     4,         the  effect  in  equity  of  such  a  declaration  of  trust:  viz. 
lives  to  the  i        " 

lessee  and  her  t^ie  *ease  °^  fc^e  Qver  estate  being  taken  to  the  lessee, 
heirs,  and  aoo-  her  heirs  and  assigns,  and  of  the  Chippen  estate  to  her 
ther  to  her  and  and  her  executors  and  administrators,  and  the  declaration 
her  executors :  of  trust  being  for  the  son  simply,  not  expressing  bis 
^  as  to  the  effect  heirs  or  executors,  whether,  if  she  had  been  called  upon 
in  Equity  of  a  £0  COnvey,  she  might  convey  in  the  one  case  to  him  and 
ec  ara  ion  o     ^  ja  j^;^  jn  ^  0ther  to  him  and  his  executors ;  or,  as, 

,  *      if  the  interest  in  the  lease,   had  it  been  made  to  her 

simply,  quaere :  ;  * 

but  if  the  without  more,  would  go  to  her  executors,  so,  the  deck- 
leases  were  ration  of  trust  being  for  the  son  simply,  it  ought  to  go 
merely  renew-  to  his  executors, 
als  by  a  guar- 
dian, the  trust  My  opinion  is,  that,  if  the  mother  took  these  renewals 
must  follow  the  as  guardian,  and  if  any  estate  vested  in  her  by  a  proper 
ac  ual  interest  surrenjer  and  grant,  as  she  could  not  alter  the  infants 

.     .  '    interest  by  any  declaration  of  trust,  which  must  be  con1 

viz.  in  one  es-  .  ,       1  • 

tate  to  the  heir  •8true^  wlt"  reference  to  the  two  estates  to  give  him  the 

in  the  other  to  same  interest  he  had  previously,  the  construction  must 
the  executor,     be  as  to  the  Over  estate  for  him  and  his  heirs,  and  as 

to  the  other  for  him  and  his  executors.  The  York  estate 
would  fall  under  the  same  consideration  as  the  Over 
estate :  but  there  was  no  declaration  of  trust  as  to  thai 
until  the  demise  of  1744;  when  a  similar  declaration  was 
indorsed. 

Interest  of  ad      It  was  contended  upon  the  recital  in  the  mortgage 

infant  not   af-  deed  of  November,  1733,  by  Sarah  Dawes,  and  the  re^ 

feeted   by  the  conveyance  in  1739,  that,  the  legal  estate  being  in  her,  there 

recital  of  a      was  an  implied  trust  for.  her  son>  Sir  William:  but  that 

ee   ma  edar-  recjto^   being  made  during  his  infancy,   cannot,  in  my 

f  *£751      *  opinion,  change  the  nature  of  his  interest    The  equt* 

table  interest  would  therefore  stand,  as  I  have- before 

stated. 
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stated.    In  1744,  having  married  Thompson,  she  surren-         181U, 
dered  these  leasehold  premises  to  the  persons  represent-*      Milnbk 
ing  the  church;  the  effect  of  which  must  depend  upon  v. 

her  situation  at  that  time,  as  a  married  woman,  having  „  r°rd 
the  legal  estate ;  and  she  took  a  demise  of  the  Over  and 
Chippen  estates,  the  first  to  her  and  her  heirs,  the  other 
to  her  and  her  executors  ;  and  in  November  she  surren- 
dered the  York  estate ;  and  a  new  lease  was  made  to  her 
husband  for  lives. 

The  difficulty,  upon  which  the  principle,  that  pervades 
this  Bill  rests,  is  this :  how  could  this  surrender  operate, 
as  being  the  surrender  of  a  married  woman  ?  If  it  did  not 

■ 

vest  the  estate  in  the  church,  is  the  re-grant  any  thing  ? 
Next,  if  the  equitable  interest  cannot  be  affected  by  the 
act  of  the  trustee,  but  some  act  analogous  to  a  fine  is 
essential,  how  was  that  interest  affected.  If  the  transaq- 
tion  of  1744  did  not  destroy  her  interest,  and  create  a  new 
estate,  the  old  estate,  existing  under  the  deed  of  173^, 
continued  down  to  1782,  when  Lady  Milner  died;  and 

might  be  made  the  subject  of  settlement  in  1746. 

» 

Much  discussion  took  place  at  the  Bar  upon  the  point, 

whether  a  female  infant  can  be  bound  by  her  covenant 

upon  marriage  as  to  her  landed  property :  a  point,  for  which 

there  is  not  much  room  here:  this  settlement  meaning 

to  tender  her  an  election,  when  her  infancy  should  cease. 

I  do  not  therefore  examine  those  cases ;  merely  observing, 

that  in  Dumford  v.  Lane  ( 1 )  Lord  Thurlow,  who  was 

much  in  favor  of  Lord  Northingtoris  opinion  against  the 

decision  in  the  House  of  Lord&  thought  a  female  infant    Though  a  fe» 

could  not  be  so  bound ;  and  I  concur  in  that ;  but  Lord  mal°  infant  is 

Thurlow*  opinion  was  farther,  that,  if  she  did  not,  when  not  boand  bJ 

n  an  agreement 

(1)  1  firo.  C.  C.  106,  see  115;  and  the  note,  ante,  Vol.  V,  ^tt^Wh™gre!d 

7l7*  estate,  if  she 

does  not,  when  of  age,  choose  to  accede  to  it,  her  husband  would 
not  be  permitted  to  aid  her  in  defeating  it :  nor  is  her  act  daring 
^'coverture  effectual. 
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1811.  of  age,  choose  to  accede  to  that  engagement,  the  con> 

_.T~  science  of  her  husband  was  bound  not  to  aid  her  in  de- 
Milner  #  .  . 

r#  renting  it;  and  in  equity,  as  he  would  not  be  permitted  to 

Lord  do  so,  it  is  impossible  to  permit  her  act  during  coverture 

Hamwood.  tobeeffectuaL 


In  this  point  of  view  the  nature  of  this  property,  an 
estate  for  lives  is  material.  Had  the  settlement,  instead 
of  tendering  an  option,  aimed  at  binding  her  positively 
to  all  intents,  she  might,  when  of  age,  according  to 
Lord  Thurlowa  doctrine,  which  is  now  the  settled  law, 
have  said,  she  would  not  do  any  act :  but  the,  husband, 
being  seised  Jure  Uxoris,  would  have  a  right  to  say* 
that,  if  she  -would  not  settle  according  to  the  agree- 
ment, be  would  take  the  rents ;  and  she  could  not  re- 
new, or  authorize  the  trustees  to  renew,  without  His 
consent;  that  he  would  not  give  his  consent;  and,  if  the 
estate  expired  during  the  coverture,  she  could  not 
complain. 

I  lay  no  stress  upon  the  observation,  that  this  was  a 
bad  settlement  for  her.  I  am  not  satisfied  that  it  was  so. 
Her  income  was  but  400/.  per  annnm,  though  she  had  con- 
siderable estates  in  expectancy  after  lives,  which,  how- 
ever, might  endure  long  after  the  coverture  had  ceased; 
and  she  would  not  be  entitled  to  the  rents  of  those  estates 
•vested  in  other  persons.  She  gets  therefore  800/.  per 
■annum)  before  those  reversionary  estates  fall  into  possis1 
•ion:  she  secured  portions  -for  the  younger  childreri,  and 
a  maintenance  for  the  elder  son  out  of  the  estate  of 
Mr.  La$ceUes  in  case  of  his  death  before  her ;  and  I  addi 
that  this  was  a  settlement  not  binding  her  at  all  events; 
but  that,  attaining  the  age  of  twenty-one,  she  was  then 
to  make  her  election  to  be  bound,  or  not.  A  younger 
•child,  and  there  were  two,  would  become  entitled  to'the 
portion ;  but  not  unless  she  acceded  to  all  the  terms  <ff 
the  settlement ;  and  even  a  partial  accession  would  be  con- 
sidered   ) 
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sidered  an  election  to  abide  by  the  settlement,  manifested  1811. 

so  that  this  Court  would  not  permit  her  to  withdraw,  and  */*v*' 

insist  upon  an  apportionment  of  the  portion  and  mam-  r# 

tenance ;  but  would  hold  her  bound  to  make  good  the  Cord 

agreement    for    herself  and  others  beneficially  entitled    Habbwood. 
.  Partial  acces* 

,Mlderit-.  .ion  at  the  age 

of  twenty-one 

Nothing  having  been  done  on  the  part  of  Mr.  Lascelles  to  a  Settlement 

Wtween  1746  and  May  1750,  about  which  time  she  came  by  a  female  in- 
*f  age,  he  then  with  her  concurrence  conveyed  all  his  f*nt  an  election 
estate,  bound  by  the  covenant,  to  the  uses  of  the  settle?-  to  abide  hJ  *•* 
fnent    Here  I  notice,  that,  though  she  had  afterwards  wbole* 
Refused,  this  agreement  would,  as  far  as  the  children  were 
Concerned,  have  been  executed  in  equity ;  and  the  settle* 
talent  has  this  farther  distinction,  that  Mr*  Lascelles  was 
bound  by  express  provision,  either  in  case  she  accepted, 
-or  refused  to  accept  it. 

*  Mr.  Lascelles  having  in  1750  conveyed!  all  his  estate  to 
Cbe  use*  of  the  settlement,  in  October  1750,  she,  being 
then  of  age,  levied  fines  of  her  freehold  estates  in  pos- 
session and  reversion  for  the  purposes  of  die  settlement 
of  .1746*  This  deed  recites  her  agreement  to  that  settle- 
ment,  and  the  leases  to  Mrs.  Thompson  and  her  husband, 
who  are  not  parties  to  that  deed  of  1750 ;  and  that,  Mr. 
and  Mrs.  Lascelles  not  having  die  legal  estate,  it  was 
therefore  agreed,  that  fines  should  be  levied,  or  such 
*£her  conveyances  made,  as  should  be  deemed  necessary ; 
and1  she  executed  this  deed,  certainly  not  her  deed  m 
law,  aa  being  a  married  woman :  but  the  real  question  is, 
whether  a  married  woman  under  these  circumstances  can 
elect  in  equity . 

■ 

-  tn  November  1750  Mrs*  Thompson  assigned  the  Over 
and  CAippen estates,  Mr.  and  Mrs.  Lascelles  being  parties; 
again  reciting  her  agreement  to  take  the  benefit  of  the 

settlement, 
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1811.         'settlement,  with  a  declaration  similar  to  that  in  the  pre- 
Milnbr       ceding  month  of  October ,  when  she  actually  conveyed  by 
p.  fine  all  her  freehold  estates  in  possession  and  reversion 

Lord  to    the  uses  of  the  settlement.     One  subject  of  consi- 

deration is,  whether,  if  a  suit  had  been  then  instituted 
by  her,  as  a  married  woman,  she  could  have  compelled 
him  to  convey  according  to  the  settlement. 

In  November  1754  they  presented  a  petition,  stating 
the  settlement,  and  her  agreement  and  declaration;  and 
praying,  that  the  infant  Thompson  should  be  ordered  to 
convey  as  an  infant  trustee.  The  Master's  Report  in  July 
repeats  her  agreement  to  the  settlement;  and  in  1775, 
ihe  year  preceding  that,  in  which  before  Lord  Hardwicke 
resigned  the  Great  Seal,  the  Act  passed,  declaring  what 
the  law  is  in  ordinary  circumstances  as  to  surrenders  of 
these  leasehold  interests,  this  Court,  upon  a  view  of  the 
circumstances  and  the  state  of  the  title  ordered  the  infant 
to  convey,  not  to  another  person  as  a  mere  trustee  for 
those,  who  might  happen  to  be  beneficially  interested  in 
the  property  under  the  declaration  of  the  Decree,  but  to 
•the  uses  of  the  settlement  of  1746. 

It  is  impossible  to  suppose,  that  this  Court  in  1755,  di- 
recting a  conveyance  to  the  uses  of  that  settlement,  over- 
looked the  circumstance,  that  she  was  then  a  married 
woman :  but  it  was  considered,  that  under  all  the  circum- 
stances  she  was  entitled  to  make  out  a  complete  title  to 
that,  in  which  she  had  by  the  previous  conveyances  an 
inchoate  and  imperfect  title. 

On  the  9th  of  December,  1758,  Maxwell,  to  whom  the 
York  estate  was  surrendered,  took  a  new  lease  for  lives 
to  him, 'his  heirs  and  assigns;  and  on  the  33d  of  Feb- 
ruary, 1760,  a  demise  was  made  of  the  Over  and  CAippem 
estates,  keeping  up  the  distinction  between  the  heirs 

the 
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*  one  case!  and  the  executors  in  the  other,  as  occupants.  1811. 

onsiderable  sums  were  paid  on  those  renewals ;  and  these       Milneb 
ases  having  been  thus  assigned  by  the  trustees  taking  v. 

2>w  leases,  declaring  her  agreement  to  the  uses  of  the  V>r" 

tttlement,  she  died  in  1764;  and  the  bill  was  not  • 
led  until  1807;  praying  nothing  with  regard  to  the 
mts  between  1764  and  1795,  but  merely  only  an  ac- 
Mint  from  .the  death  of  the  late  Lord  Harewood  in 
796.;  who  made  the  present  Defendant  tenant  for  life 
illy  of  his  real  estate. 

During  the  period  of  coverture  children  came  into 
siftence,  who  were  entitled  in  consideration  of  her  de- 
larations  and  acts  according  to  the  settlement  to  call 
ppn  him  to  convey  his  estate ;  and  that  right,  which 
hose  children  had  at  any  period  during  the  coverture, 
aimot  be  affected  by  their  decease.  The  non-claim  for 
ighteen  years,  as  against  Lady  Mi Iner,  the  immediate 
ieir  of  Mrs.  Lascelles,  continued  to  run  against  the 
tenon,  who  succeeded  her.  The  ground  of  this  title  is 
a* equity  raised  upon  renewals:  but  Mr.  Lascelles  having 
ccepted  the  conveyance  of  1750  of  her  freehold  estates, 
nd  she  by  that  conveyance  having  paid  part  of  the  con- 
ideration  for  the  interest  her  children  were  to  have  in 
he  property,  if  the  principle  is,  on  the  one  hand,  that  a 
emale  infant  cannot  be  bound  by  a  settlement  made  in 
ler  infancy,  and  that  her  husband,  on  the  other,  cannot 
lo  any  aet  to  prevent  her  confirming  it,  any  renewal  by 
lim  must  have  been  for  the  benefit  of  .those  entitled 
aider  the  settlement,  for  whose  benefit  he  had  contracted, 
md  whose  interest  this  Court  would  not  have  permitted 
lfcn  to  assist  her-  in  defeating. 

That  however  might  be  laid  out  of  'consideration ;  for 
tow  is  this  to  be  taken  otherwise  than  as  an  adverse  pos- 
lepoon  against  Lady  Milner  ?  She  must  be  supposed  to 
jave  been  awarq,  that  her  niece  was  upon  her  marriage  aniu- 

fant, 
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4ant,  and  could  not  be  bound  by  her  marriage  settlement. 
it  was  upon  her  to  inquire,  what  that  settlement  was. 
She  suffers  this  property  to  be  held  eighteen  years  by  a 
person,  who  cannot  be  represented  as  a  trustee  but  upon 
an  equity,  which  it  is  extremely  difficult  to  apply ;  a  per- 
son also  acting  eighteen  years  in  defiance  of  that  equity  t 
her  act  upon  the  face  of  it  stating  the  marriage,  the  agree- 
ment, the  fact,  that  there  was  issue,  the  failure  of 
that  issue,  and  that  she  had  become  trustee  of  the  legal 
estate. 


The  result  of  my  opinion  upon  the  circumstances  of 
this  case  is  this*  Lady  Milner,  the  survivor  of  the  three 
lives  at  the  marriage,  having  died  in  1782,  I  do  not  see, 
bow  the  heir  of  Mrs.  Lascelles  can  claim  beyond  the  year 
1782,  which  period  the  late  Mr.  Lascelles  survived  ;  and 
there  is  no  demand  in  the  bill  against  his  assets.  Taking 
ah  infant  female  not  to  be  bound  as  to  her  real  estate 
by  articles  of  agreement  made  in  her  infancy,  yet,  as  this 
was  a  freehold  for  lives,  the  husband  would  at  all  events 
be  entitled  to  the  rents  during  the  coverture ;  and  the 
wife  and  her  heirs  could  only  insist  on  having  the  benefit 
of  the  estate,  while  the  interest  in  the  estate  endured, 
which  she  had  at  the  time  of  the  marriage,  and  which 
had  expired  long  before  the  present  Defendant  took  pos- 
session. Her  husband  was  not  bound  to  renew  for  her 
benefit ;  and  no  other  person  could  renew  for  her  benefit, 
ao  as  to  bring  a  charge  on  ber  rents  and  profits  during 
the  coverture.  It  is  very,  questionable,  if  he  did  renew, 
whether  the  renewal  should  be  for  her  benefit.  It  might 
be  fairly  contended,  that  his  renewal  should  be  in  equity 
for  the  benefit  of  all  persons  claiming  under  the  settle- 
ment ;  which  interests  he  ought  not  to  aid  his  wife  in  de- 
feating. If  she  and  her  heirs  have  all  they  could  have  had, 
if  there  had  been  no  renewals,  they  have  all  they  could 
equitably  claim ;  and,  though  the  late  Lord  Harewood  re- 
ceived rents,  which  upon  this  principle,  if  it  applied  under 

the 
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Ae  circumstances  of  the  case,  may  be  said  to  belong  to 
her  heirs,  yet  the  present  Defendant  received  no  rents 
until  long  after  the  death  of  the  surviving  cestui  que  vie 
In  the  lease  existing  at  the  time  of  the  marriage;  and 
there  is  no  demand  in  the  bill  against  the  assets  of  the 
late  Lord. 


1811. 


MlLNBS 

Lord 
Harhwooq, 


(    The  Bill  was  dismissed. 


» •  : 


*i   ^ 


HARDING  v.  GLOVER  (2). 

'jA  MOTION  was  made  for  a  Receiver  after 
tion  of  partnership. 


dissolu* 


The  Lord  Chancellor. 
I  have  frequently  disavowed,  as  a  principle  of  this 
Court,  that  a  Receiver  is  to  be  appointed  merely  on  the 
ground  of  a  dissolution  of  partnership.  There  must  be 
some  breach  of  the  duty  of  a  partner  or  of  the  contract 
"df  partnership.  In  this  instance  the  Defendants  have 
Been  carrying  on  trade  on  their  own  account  with  the 
partnership  effects ;  and  it  cannot  be  suggested,  that  the 
$4rsohs,  who  were  debtors  to  the  house,  have  not  for 

w 

^thtese  three  years   paid  any  money  to   the  remaining 
T^artners,  with  whom  they  continued  to  deal. 


1810. 
JunelOtk. 

Receiver  not 
ordered  mere- 
ly on  a  disso- 
lution of  part- 
nership. 

Ordered  on 
breach  of  the 
doty  of  a  part- 
ner, or  of  the 
contract,  as  by 
continuing 
trade   with, 
joint  effects  o&i 
the.  separate 
account.. . 
[  •282] 


The  Order  for  a  Receiver  was  made  ( 3  ). 


(t)  Ex  Relatione.  coca, Vol.  XVI,  49.  1  Swanst. 

<3)  Ante,  Peacock  v.  Pern-      607,  Crawskay  v.  M*uk* 
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1810.  PEMBERTON,  Ex  parte  ( 3 ). 

•Amg.  13**. 

Deeds  depo-  TWEEDS  had  been  delivered  to  a  solicitor  for  the  pur- 
sited  with  a  pose  of  raising  money*  That  object  having  failed, 
Solicitor  for  a  faey  were  permitted  to  remain  in  his  hands ;  and  he 

particular  pur-  ^gSmed  a  lien  upon  them  for  his  bill, 
pose,  and,  after 

that  had  failed, 

permitted  to         ^r'  Wear,  in  support  of  the  claim  of  lien. 

remain  with 

him,  subject  Mr.  Bell  opposed  it ;  Contending,  that  deeds,  deposited 
.ii*^6110"      'or  a  particular  purpose,  were  not  subject  to  the  general 

lien. 

The  Lard  Chancellor  allowed  the  lien;  considering 
the  effect  of  permitting  them  to  remain  equivalent  to  a 
general  deposit  (4). 

(3)  Ex  Relatione.  Vol.  XVI,  258,  and  the  note, 

(4)  Ante,  Ex  parte  Sterling,     259. 


ral  lien. 


fore  Answer, 
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1810.  DUCKWORTH  v.  TRAFFORD  ( 5 ). 

Aug.  14th.  v    ' 

Receiver  on       a    MOTION  for  a  Receiver  upon   affidavits  before 
*„ -"T^-^"  answer  was  opposed    upon  the  ground  that  it  is 

irregular  to  apply  for  a  Receiver  before  answer ;  and 

affidavits  cannot  be  received* 

The  Lord  Chancellor  said,  the  old  rule  not  to  grant 
a  Receiver  before  answer  was  first  broken  through  by 

Lord 

* 

(*)  Ex  Relatione, 
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Lord  Kenyan  ( 6 ) ;   and  the  Order    then  made    for  a         1810. 
Receiver  before  answer  had  been  followed  since,  when  Duckworth 
justice  required  it,  and  the  merits  appeared  by  affidavit.  .    v. 


Trafford. 


(6)  Vann  v.  Barnett,  2  Bro.      White,  ante,  Vol.  VI,  738, 
C.  C.  158.      See  Jervis  v.      and  the  note.  739. 

1  r  t 


JONES,  Ex  parte  ( 7 ).  1810>, 

Nop«llth. 
^pHIS  Petition  prayed  an  Order  for  the  proof  of  joint    Order  'for 

debts  under  a  separate  commission  of  bankruptcy,  Joint  Creditors- 
issued  upon  a  joint  debt,  that  distinct  accounts  may  be  **  *oto  *n  ™6 

kept,  and  that  the  joint  creditors  may  be  permitted  to    .  , 

#  .  signees  under 

Tote  in  the  choice  of  assignees.     There  was  only  one      MDarate 

separate  creditor ;  whose  debt  did  not  exceed  4/.  Commission  of 

Bankruptcy, 
The  Lord  Chancellor  said,    he  believed,  there  was  the  Petitioning 
no  instance  of  permitting  joint  creditors  to  vote  in  the  Creditor,  a 
choice  of  assignees  under  a  separate  commission ;  but  Joinl  ^wd,tor» 
♦afterwards  upon  the  consent  of  the  petitioning  creditor  [•284]       " 
made  the  order;  observing,  that,  if  the  separate  debts  j„.  ^^  ^ 
are  not  of  the  amount  sufficient  for  voting  in  the  choice  onij  separata 
of  assignees,  it  is  the  same  as  if  there  were  none  (  8 ).        debt  being  an* 

der  tOL      ' 

(7)  Ex  Relatione.  .        Machell,  2  Ves.  %  Bea.  216 ; 

(8)  See  the  next  case,  and     and  the  note.  Vol.  Ill,  243, 
Ex  parte  De    Tattet,  ante,     Ex  parte  Elton. 

Vol.  XVII,  247.    Ex  parte 
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July  25  tk. 
Order  for  Joint 
Creditors  to 
rote  in  the 
choice  of  As- 
signees under 
a  separate 
Commission  of 
Bankruptcy, 
the  Petitioning 
Creditor,  a 
Joint  Creditor, 
whds»  debt 
overbalanced 
the  separator 
debts,  consent- 
ing. 


TA YLOR,  Ex  parte  ( 9 ). 

'TPHIS  Petition  prayed,  that  joint  creditors  may  be 
#  permitted  to  vote  in  the  choice  of  assignees  under  a 
separate  commission  of  bankruptcy,  issued  upon  a  joint 
debt  for  10002.  The  separate  debts  were  inconsider- 
able ;  being  greatly  over-balanced  by  the  single  debt  of 
the  petitioning  creditor ;  who  consented  to  die  appli- 
cation. 


The  Lord  Chancellor  with  some  difficulty  made  the 
Order.;  directing  it  to  recite,  that  it  appeared  from  the 
state  of  the  proofs,  that  the  petitioning  creditor's  debt 
over-balanced  the  separate  debts  ( 10 ). . 

(9)  Ex  Relatione.  case,  and  the  note,  ante,  Vol. 

(10)  See     the     preceding    III,  243,  Ex  parte  Elton, 


(885] 
1810. 

Ifee.21fl. 
Charges  of  a 
sale  to  be  tax- 
ed finder  the 
head  of  Just 
Allowances, 
not  of  Costs. 


CRUMP  v.  BAKER  (11). 

jMR.  WINGFIELD  moved  for  an  Order,  that  the 
Master  might  tax  the  expences  of  a  sale  under  the 
head  of  Costs. 

a 

The  Lord  Chancellor,  thinking  the  charges  proper, 
suggested,  that  an  application  should  be  made  to  the 
Master,  to  inquire,  whether  he  would  pass  them  under 
the  head  of  just  Allowances;  under  which  charges  of 
this  kind  would  more  properly  fall  (  12  ). 


(11)  Ex  Relatione.  v.  Hoare,  2  Bro.  C.  C.  663, 

(12)  Fearm      v.     Young,     Beames  on  Costs,  135. 
ante,  VoL  X,  184.    Stewart 
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.  /   ■ » 


•  i 


STONARD,  Ex  parte  ( 18 ).  '    ^^ 

Dec.%4tk. 

« A  N  Inquiry  having  been  directed  into  the  state  of  the    Residue  of  a 
funds  of  a  lunatic,  arid  whether  it  w6uld  be  for  Lunatic'a  pro- 
log benefit  to  invest  his  property  in  an  annuity  for  his  Pf  rtX  beyond 
Maintenance,  the  Master's  Report  stated,  that,  after  his       ***  t     a 
debts  were  discharged,  there  would  remain  80W. ;  and  k  TernmeiI|  ^^ 
would  be  for  his  benefit  to  lay  out  that  residue  inra  najty  for  his 
Government  annuity  for  the  life  of  the  lunatic,  to  be  maintenance 
.applied  to  his  maintenance*  upon  the  Mas* 

,  tor's  Report, 

The  Lord  Chancellor  upon    the   petition   of  the  ^j*!^  f°r 
Committee  confirmed  the  Report;  and  made  the  Order 

for  purchasing  the  annuity. 

•  ■    ■         » 

(IS)  Ex  Rehtume. 


BARBER  v.  BARBER  (14).  Rolls? 


*     ' 


ieii. 


n^HE  Bill  prayed  an  account  against  the  represen-    StatuU  of  Efr 
tative  of  a  surviving  partner;  alleging  the  partner-  ■wtatumsabwr 
ship  to  have  commenced  in  1788,  and  to  have  continued.  A      m|.     .a. 
to  1798  without  any  account  settled.    The  partner  died  g^,^  \uri. 
fa  1806 ;  and  the  Bill  was  filed  in  1808;  -mg  c^d 

above  six 
*    The  answer  denied  the  partnership ;   and  insisted  on  years, 
the  Statute  of  Limitations. 

Sir 
(14)  Ex  Relation*. 


•    .  4      A. 


1811. 


Barber 

v. 
Barbrr. 
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Sir  Samuel  Romilly  and  Mr.  Wing  field,  for  the  De- 
fendant, objected  to  the  reading  evidence  as  to  the 
partnership;  insisting,  that,  where  all  dealings  had 
ceased  above  six  years,  the  Statute  is  a  .bar  to  mer- 
chants' accounts:  Bridges  v.  Mitchell (15 ),  Welford  v. 
Liddel  ( 16). 


Mr.  Richards  and  Mr.  Cooke,  for  the  Plaintiff,  con- 
tended, that  merchants'  accounts  are  excepted  by  the 
express  words  of  the  Statute  (17), 


The  Master  of  the  Rolls  determined,  that  the  case 
was  within  the  Statute;  all  accounts  having  ceased  six 
years* 


(15)  Gilb.  Eq.  Rep.  224. 

(16)  2  Vet.  400.  See  ante, 
the  argument  in  Dvff  v.  The 
East   India    Company,    Vol. 


XV,  108,  and  the  note,  VI, 
582.     Post,  XIX,  185. 

(17)  Stat.  21  Jam.  I,  c.  16, 
i.  3. 
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18U-  BONUS  v.  FLACK  ( 18). 

March  4th. 

Defendant,  in  TUt R.  AGAR  moved  that  the  Defendant  should  be 

ejutody  for  discharged  from  custody,  having  put  in  his  exami- 

want  of  his  .    ^0,,. 

Examination, 

Viatel    on"      Mr#  Phiaimare>  for  the  Pontiff,  objected,  that  the 
potting  it  in:    examination  was  not  signed  by  Counsel;  and  that  it  was 

butifonrefei-in8ufficient 

ence  it  proves  Jhe 

insufficient,  (18)  Ex  Relatione. 

the  Plaintiff, 

not  having  accepted  the  Costs,  may  proceed  from  the  last  process, 
ination  not  to  be  signed  by  Counsel. 
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The  Lard  Chancellor  said,  there  is  no  Order  ctf 
Court,  requiring  an  examination  to  be  signed  by  Coun- 
sel (19). 

Upon  the  other  objection  the  Defendant  must  be 
discharged:  and  if  upon  a  reference  the  examination 
proves  insufficient,  the  Plaintiff,  not  having  accepted  the 
costs  ( 20 ),  may  proceed  from  the  last  process  (  21  ) : 
but  he  cannot  keep  the  Defendant  in  custody,  until  the 
sufficiency  of  the  examination  shall  be  ascertained. 


1811. 


(19)  Kecne  v.  Price,  I  Sim. 
Sr  Stu.  08.  Exceptions  must 
be  signed  by  Counsel :  Yates 
v.  Hardy,  1  Jae.  223. 


(20)  Hubbard   v. Hewlett, 
2  Mad.  469. 

(21)  Boehm    v.    Detdtiet, 
1  Ves.  $  Bea.  324. 


Bonus 

v. 
Flack* * 


ARNOLD  v.  PRESTON  (22). 


[288] 
1811. 
,    March  25th. 
HTHE  testator  by  his  Will  directed  his  two  illegitimate    Testator  gave 
children  by  C  J?.,  naming  them,  to  be  maintained  legacies,  with 

out  of  his  estate :  and  gave  them  certain  legacies ;  and  maintenance  to 

his  two  illegiti- 
mate children, 


gave  to  all  the  other  children  he.  might  have  by  d  A  ^"^JS?- 


6000;#  naming  them, 
(22)  Ex  Relatione.  hy  C-  B#  mA 

to  all  the  other 
children  he  might  have  by  her  6000/.  each,  and  after  other  bequests 
the  residue  among  his  said  children. 

By  codicil  he  directed  maintenance  of  another  child  born  since ; 
also  interlining  his  name  with  those  of  the  other  children  in  the, first 
part  of  the  Will  only. 

That  child  entitled  only  to  maintenance  and  a  share  of  the  residue, 
not  to  the  legacy  of  6000/. 

Natural  child  cannot  take  by  a  prospective  bequest,  made  before 
his  birth. 
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1811; 


AftNOLD 
PftKSTON. 


6000/.  each;  and  after  several  other  bequests  gare  all 
the  residue  among  his  said  children. 


The  testator  had  afterwards  another  child,  the 
tiff,  by  C.  B. ;  and  by  a  Codicil!  made  after  the  birth 
of  that  child,  directed  his  executors  to  pay  to  CH 
1002.  a-year,  and  to  maintain  the  Plaintiff  until  the  age 
of  fifteen,  to  be  cloathed  and  educated  out  of  his  estate ; 
and  in  the  first  part  of  the  Will,  where  the  two  eldest 
children  are  named,  and  their  maintenance  directed, 
the  testator  interlined  the  Plaintiff's  name,  but  not  at 
the  bequest  of  the  legacies  of  6000&,  nor  in  any  other 
part  of  the  Will. 


The  Master  of  the  Rolls  held,  that  the 
was  not  entitled  under  the  bequest  of  6000/. ;  but  could 
take  only  a  share  of  the  residue  and  maintenance; 
had  there  been  no  interlineation,  the  Plaintiff,  though 
brought  up  by  the  testator,  and  educated  as  his  natural 
child,  would  not  have  been  entitled  under  the  prospec- 
tive bequest  (28);  and  the  interlineation  was  no  more 
than  an  acknowledgment  of  him  as  his  child ;  .  but 
did  not  enable  him  to  take  the  prospective  legacy  of 
0000/. 


(23)  See  FFtttwftm  v.Adam,      wrigkt  v.  Vawdry,  ante,  Vol 
1  Fet.  £  Bea.  422.    Corf-      V,  630,  ml  the  note,  694. 


I    I 
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» •  ■         _ 


if* T: 


MPGENNIS,  JSar  parte  ( 24 ).  T6tt? s^ 

j  '•-■«  -....?.  :  March  StL 

^pHIS  petition  was  presented  by  a  bankrupt,  wider    Bankrupt  un- 

^    aommtaefat  by  the  Commissioners  for  net  answer  der  Commit- 
iiw>io  their  satisfaction;'  praying  that  the  lonunradofc  4.4.  *  P6" 

Mr.  /for#,  for  the  assignees,  contended,  that  the  pe- 
titioner, while  in  contempt,  could  not  be  heard. 

F 

The' Lord  Chancellor  said,  be  had  a  right  to 
petition  for  the  purpose  of  superseding  the  commission, 
though  under,  commitment  for  not  answering;  and  di- 
rected an  issue  ( 25 ). 

(24)  Ex  Relatione,  1  Rose's  Swanst.  290.  These  cases 
Bank.  Cases,  60,  84.  over-rule    Ex  parte    Bean,  , 

(25)  Ex  parte  Brown,   2     ante,  Vol.  XVII,  47. 


•  . » 


».  * 


*• 


*  » 


»    » 


ROBINSON  r.  GRANT  (26).  1811. 

May  30*A. 
TTPON  an  application  to  discharge  from  a  commit-    Marriage  by 
•       ment  for  having  married  a  Ward  of  Court  a  question  bancs  legal, 
was  made  as  to  the  legality  of  the  marriage ;  the  banns  tnoa8Q  onv 
not  having  been  published  in  the  parish  of  Kensington,  ..         . . Jj  ." 
*here  the  wife  resided.  £  JJJ^  "* 

It  was  contended,  that,  if  neither  6f  the  parties  had  ' 

resided 
(26)  Ex  Relatione. 

Vol.  XVIII.  T 


"290 
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1811. 


Robinson 
Grant. 


resided  in  the  parish,  where  the  publication  of  banns  took 
place,  yet  the  marriage  would  be  legal  by  the  effect  of 
the  clause  in  the  Marriage  Act  (  37  )f  declaring,  that  after 
solemnization  of  any  marriage  under  a  publication  of 
banns  it  shall  not  be  -necessary  in  support  of  such  mar- 
riage to  give  any  proof  of  the  actual  dwelling  of  tne 
parties  in  the  respective  parishes,  8cc.  wherein  the  banns 
were  published :  nor  shall  any  evidence  be  received  to 
the  contrary  in  any  suit  touching  the  validity  of  such 
marriage. 


The  Lord  Chancellor,  considering  the  marriage 
valid,  ordered  the  petitioner  to  be  discharged  on  his 
undertaking  to  lay  proposals  for  a  settlement  before  the 
Master. 

(27)  Stat.  20  Geo.  II.  c.  33.  s.  8. 


1811. 

June  13IA. 
Mortgagee 
having  given 
up  his  mort- 
gage, an& 
proved  under 
a  Commission 
ofBankraptcy 
against  the 
mortgagor,  not 
ftHowed  to  re- 
tract. 

[  *291  ] 


DOWNES,  Ex  parte  (28). 

A  MORTGAGEE,  on  a  low  valuation  of  the  estate 
electing  to  give  up  his  mortgage,  was  admitted 
to  prove  under  a  commission  of  bankruptcy  against  the 
mortgagor.  The  estate  being  afterwards  sold  by  the  as- 
signees for  a  much  larger  sum,  the  mortgagee  presented 
a  petition,  praying  to  be  at  liberty  to  withdraw  his  proof, 
and  have  the  benefit  of  the  mortgage. 

*The  Lord  Chancellor  said,  it  was  dangeroqf 
to  allow  a  mortgagee  to  retract  his  election  after  hav- 
ing had  the  benefit  of  his  proof;  and  dismissed  the 
petition. 


(28)  fir  Relatione. 


I 
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Rolls. 
OMM  ANE  Y  v.  BE  VAN  ( 29 ).  1611. 

July  5th. 

T&ICHARD  WHITEHALL  by  his  Will,  dated  the    Residoary  b*. 

30th  of  September  1780,  made  the  following  resi-  V168*  in  *■* 

duaiy  disposition ;  for,  *e  "8C  m 

J       r  and  benefit  of 

.4.  and  in  oase 
"  All  the  rest,  residue,  and  remainder  of  all  my  real  0f  jjep  fo^^  i0 

"  and  personal  estate  whatsoever  and  wheresoever  I  give,  be  equally  di- 

"  devise,  and  bequeath,  unto  my  aforesaid  trustees  for  the  vided  between 

u  use  and  benefit  of  Mrs.  Ann  PoppleweU,  and  in  case  of  &e  children 

*  her  death  to  be  equally  divided  between  the  children  °'  **• 

»  of  my  half-brother  WiUiam  Whitehall."  Payment  de- 

creed to  the 

,  %  executor  of  A. 

Mrs.  PoppleweU  survived    the   testator..      After   her  as  having 

death  opposite  claims  being  set  up  by  her  executor  and  taken  the  ab- 

by  the  children  of  WiUiam  Whitehall  under  the  residuary  solute  interest 

clause,    the  bill  was  filed  by  the  executor  of  Richard 

Whitehall. 

The  cases  cited  were  Billings  v.  Sandom  (  30 ),  Lord 
Douglas  v.  Chalmer  (31 ),  and  Hinckley  v.  Simmons  (32). 

The  Master  of  the  Rolls  decreed  payment  to  the       [  292  ] 
executor  of  Mrs.  PoppleweU,  as  having  taken  the  abso- 
lute interest 

(29)  Ex  Helatione.  (32)  Ante,  Vol.  IV,  160. 

(30)  1  Bro.  C.  C.  393.  See      Cambridge  v.  Rous,  Webster 
(he  note  (g),  3d  edit.  v.  Hale,  VIII,  12,  410. 

(31)  Ante,  Vol.  II,  601 ; 
ice  the  note,  607. 


T* 


29* 
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JtOLLft, 

1811. 
July  5M. 
Interpleader 
on  an  Attor- 
ney's claim  of 
lien  npon  a 
torn  awarded 
as  damages 
coder  a  Judg- 
ment obtained 
by  the  Client 
against  tip 
Plaintiff. 


v.  BOLTON  (33). 


fHE  Plaintiff  having  been  sued  by  the  Defendant 
Bolton  at  Law  to  judgment,  the  cause  was  referred 
to  arbitration,  to  ascertain  the  damages.  After  the  awarej 
the  attorney  of  Bolton,  claiming  for  the  costs  of  the 
action  and  other  business,  gave  the  Plaintiff  notice  not 
to  pay ;  who  filed  a  bill  of  interpleader.  , 

It  was  objected,  that  this  was  not  a  case  of  inter-* 
pleader ;  and  the  attorney,  if  he  had  a  lien,  should  have 
applied  to  the  Court,  in  which  the  action  was  brought.     , 

The  Master  of  the  Rolls  said,  though  the  Court  of 
Law,  exercising  a  summary  jurisdiction,  might  assume 
the  power  of  giving  equitable  relief,  that  would  not  oust 
the  jurisdiction  of  this  Court ;  and  referred  it  to  the 
Master  to  ascertain  what  was  due  to  the  attorney* 

(33)  Ex  Relatione. 


[393] 
1811. 
July\Uht\bth. 
Order,  after 
the  Bill  dis- 
missed ,  for 
payment   of 
money  out  of 
Court. 


WRIGHT  v.  MITCHELL  (34). 

r£tiE  biU  was  filed  on  behalf  of  the  Plaintiff  and  aQ 
other  creditors  of  an  intestate  for  an  account,  ana 
to  set  aside  the  assignment  of  a  lease  by  the  intestate  tQ 
two  of  the  Defendants  in  trust  for  a  third.  The  tenants 
of  the  premises,  being  also  made  parties,  paid  the  rent 
into  Court.    The  bill  having  been  dismissed  for  want 

of 
(34)  Ex  Hektione. 
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90S 


of  prosecution,  a  Motion  was  afterwards  made  by  the 
assignees  of  the  lease,  that  the  money  in  Court  should 
be  paid  out  to  them. 

The  Order  was  made :  but  the  Register  declining  to 
draw  it  up,  on  the  ground  that,  the  bill  having  been 
dismissed,  the  Court  had  no  jurisdiction,  the  Motion  was 
Repeated. 

:  The  Lord  Chancellor  said,  the  Court  had  jurisdic- 
tion to  make  an  Order  for  payment  of  the  money  out 

of  Court;  and  directed  the  Order  to  be  drawn  up  (35). 

• 

(36)  4  Vin.  430,  pL  11.  So  Currer,  ante,  Vol.  VI,  250. 
in  the  case  of  Abatement,  the  Beatnes  on  Costs,  206,  and 
-fight  beiog  clear :  RoundeU  v.     the  note,  10. 


1811. 


Wright 

v. 
Mitchell. 


r 


COHEN,  Ex  parte  (36). 

A    BANKRUPT,  under   commitment  for  not  answer- 
ing to  the  satisfaction  of  the  Commissioners,    ap- 
plied to  be  brought  before  them  again:  but  the  assig- 
nees refusing,  unless  he  would  pay  the  expences  of  the 
uteeting,  he  applied  to  the  Lord  Chancellor* 

Mr.  Cullen,  in  support  of  the  Petition. 

The  Lord  Chancellor  directed,  that,  if  there  were 
no  effects,  the  Commissioners  should  meet  gratis ;  re- 
ceiving their  fees  out  of  future  effects,  if  there  Bhould 
be  any ;  adding,  that,  if  he  should  be  again  committed 
for  not  answering  fully,  he  would  find  it  very- difficult  to 
•btain  another  Order  to  bring  him  up. 


t. 


[  294] 

1811. 

Aug.  23d. 

Order  on  ap- 
plication of  a 
Bankrupt, 
committed,  to 
bring  him  again 
before  the 
Commission- 
ers ;  if  no  ef- 
fects, the  Fees 
to  be  paid  out 
of  future  ef- 
fects, if  any. 

If  recommit- 
ted, he  would 
find  it  difficult 
to  obtain  an- 
other Order. 


(36)  Ex  Relatione. 


894 
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1811. 

Oct.  30J&. 
Whether  an 
Attorney's 
Lien  upon  pa- 
pers extends 
to  the  original 
WiU  of  his 
Client,  quart. 

Ordered[295] 
to  produce  it 
before  the  Ex* 
aminer,  and 
for  the  hear- 
ing of  the 
cause  without 
prejudice* 


GEORGES  v.  GEORGES. 

A  SOLICITOR,  attending  the  Master  under  a  Sub* 

poena  duces  tecum  with  an  original  Will,  refused  to 

produce  or  deliver  it  to  any  person  before  payment  of  his 

bill,  amounting  to  above   1000/.  for  business  done  and 

money  paid  for  the  testatrix* 

A  Motion  was  made  for  an  Order  upon  him  to  pro- 
duce it. 

Sir  Samuel  RomiUy  and  Mr.  Hart,  in  support  of  the 
Motion. 
The  lien  of  an  attorney  has  never  been  extended  to 
the  original  Will,  executed  by  the  client :  the  reason  not 
applying  to  an  instrument  of  that  nature,  involving  many 
different  interests ;  especially  where,  as  in  this  instance, 
the  solicitor  is  an  attesting  witness ;  by  that  act  under- 
taking to  produce  and  publish  it  immediately  upon  the 
death  of  the  testatrix,  that  it  may  be  deposited  in  the 
public  register,  where  it  may  be  open  to  general  inspec- 
tion. The  lien  must  prevail  equally  with  reference  to 
real  and  personal  estate :  but  as  to  the  latter  there  is 
no  doubt,  that  he  would  be  compelled  to  produce  the 
Will  by  citation  in  the  Ecclesiastical  Court.  He  cannot 
retain  it  even  for  the  expense  of  preparing  the  instrument 
itself. 


Mr.  Cooke,  for  the  Solicitor. 
There  is  certainly  no  authority  applicable  to  such  an 
instrument :  but  authorities  ought  to  be  produced  against 
the   general  lien  of  an  attorney  upon  all  papers  in  his 

hands 
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hands  for  any  sum  <tae  to  biro  from  the  owner  of  those 
papers.  What  is  there*  to  except  such  an  instrument : 
jupl  appointment  by  Will  or  an  instrument  in  nature  of 
a  Will9  executed  under  a  power  by  this  lady  in  the  in- 
terval between  her  first  and  second  marriages,  and  pre- 
pared and  attested  by  her  solicitor  ?  The  observation, 
that  he  is  a  subscribing  witness,  and  as  to  the  interests 
of  other  persons,  would  apply  to  any  papers  in  the  hands 
of  an  attorney. 

The  Lord  Chancellor. 
Who  is  to  satisfy  the  lien  ? 


1811. 


Georges 
Georqks. 


[  «96  ] 


Mr.  Cooke,  for  the  Solicitor. 
Those,  who  want  the  production  of  the  instrument. 
That  constitutes  the  benefit  of  lien. 

The  Lord  Chancellor. 
Until  something  is  done  upon  the  Will,  no  one  has 
authority  even  to  bury  ( 87 ) :  nor  is  it  known  whether  it 
relates  to  real  or  personal  estate.    Such  a  claim  is  quite 
new.    I  never  heard  of  a  lien  upon  a  Will.    The  effect 
of  it  would  go  to  a  great  extent.    The  executor  having  a    Executor's 
light  to  retain  his  own  debt  ( 38),  consider  the  use,  to  right  to  retain 
which  such  a  lien  might  be  perverted  by  an  attorney  with  kia  own  debt, 
a  large  debt,  himself  preparing  the  Will,    and  a  sub- 
scribing witness,  under  this  doctrine  of  lien  keeping  that 
Will,  a#d  setting  himself  above  the  executor.   He  cannot 
refuse  the  production  for  the  purpose  of  establishing 
the  character   of  all  persons,    claiming   under  the  in* 
atrument. 

Let 


(37)  A  stranger  by  that  ne- 
cessary Act  does  not  becomo 
executor  de  son  tort.  StokeM 
v.  Porter,  Dy.  10(1.  b.  But 
a  case  is  referred    to  of  a 


widow  adjudged  so  for  milk- 
ing the  cows. 

(38)  Against  debts  of  equal 
degree. 


W6 


1811* 


Georges 
Georges. 
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Let  him  produce  the  Will  before  the  Examiner  and 
for  the  hearing  of  this  cause :  but  I  make  that  Order 
without  prejudice  to  any  application  he  may  be  advised 
to  make  (39 ). 


(39)  See  Beames  on  Co$t$, 
324,  &c.  In  Batch  v.  Symes, 
1  Turn.  87,  it  is  decided,  that 
the  Lien  does  not  attach  upon 


the  Will  of  the  client.  See 
ante,  Ex  parte  Sterling,  VoL 
XVI,  258,  and  the  note,  268. 


[297  ] 
1811. 

Nov.  2d. 
Costs  not  given 
on  a  Motion, 
unless  men- 
tioned in  the 
notice. 

Demurrer  and 
Answer  after 
4  peremptory 
Order  for 
three  weeks 
farther  time  to 
answer,  follow- 
ing an  Order 
for  a  month  to 
plead,  answer, 
or  demur,  not 
demurring 
alone,  ordered 
to  be  taken  off 
the  File. 


MANN  v.  KING. 

fHE  Defendant,  having  had  an  Order  for  a  month's 
time  to  plead,  answer  or  demur,  not  demurring 
alone,  and  a  subsequent  peremptory  Order  for  three 
weeks  farther  time  to  answer,  filed  a  Demurrer  and 
Answer. 


The  Plaintiff  moved,  that  the  Demurrer  and  Answer 
should  be  taken  off  the  file. 

Mr.  Hart  and  Mr.  Wilson,  for  the  Plaintiff,    cited 
Taylor  v.  MUner  (40). 


The  Lord  Chancellor  made  the  Order. 


Sir 


(40)   Ante,  Vol.   X,  444.  the  other,  thst  it  should  be 

Lensdown  v.  Eldertont  VIII,  expunged,     or     over-ruled, 

526,  and  the  note,  527.     In  being  coupled  with  an 

Xh^t  case  the  Motion  was  to  -  ewer, 
discharge  the  Demurrer;  in 
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*  "Sir  Samuel  Romiliy  and  Mr.  Parker,  for  the  Defend- 
ant, resisted  an  application  for  costs,  as  not  mentioned 
in  the  notice  of  Motion. 

For  the  Plaintiff  it  was  said,  costs  were  frequently 
given  notwithstanding  that  omission. 

4 

The  Lord  Chancellor,  admitting  the  practice  to  be 
doubtful,  expressed  his  opinion,  that  the  costs  ought  not 
to  be  given,  unless  mentioned  in  the  notice  of  Motion; 
and  then  the  Motion  is  made  at  the  peril  of  costs  (  41  )• 

(41)  See  Beamei  on  Co$ts,  240,  n.  (  96  ), 


1811, 


Hamk 

Pt 

Kiho. 


MASTERMAN,  Ex  parte. 

T^HE  petitioner  sued  out  a  Commission  of  Bankruptcy 
a  year  ago :  but  upon  an  agreement  for  a  compo- 
sition the  Commission  was  not  prosecuted.  The  debtor 
having  failed  in  paying  some  of  the  instalments  under 
the  composition,  the  petitioner  applied  to  strike  a  docket 
for  another  Commission :  but  an  objection  was  taken  in 
tjte  Bankrupt  Office  upon  a  practice,  founded  upon  an 
Order  (42),  alleged  to  have  been  made  by  Lord  Thur* 

Jour, 


[298] 

:  isii,; 

Nov.  9th. 
Order  by 
Lord  Thurbw, 
that  a  Petition- 
ing Creditor, 
who  has  ne- 
glected to  pro- 
secute a  Com- 
mission of 
Bankruptcy, 
shall  not  have 
another. 


(42)  This  Order  is  men- 
tioned in  Mr.  Elley's  Collec- 
tion of  Orders  in  Bankruptcy, 
as  a  direction  by  Lord  Thur- 
lowf  6th  December,  1788,  to 
the  Secretary  of  Bankrupts, 


upon  the  petition  of  Sir  Ri- 
chard Arkwright  in  the  bank- 
ruptcy of  Gibson  and  Johnson, 
invariably  acted  upon  by  the 
Secretary. 
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1811.         low,  and  acted  upon,  that  a  petitioning  creditor,  who 
_.    v^^/  neglected  to  prosecute  the  Commission  within  the  limited 

Exvarte.  *  ^me'  s^ou^  not  sue  out  another  Commission  without 
special  leave. 

Mr.  Cullen,  in  support  of  the  Petition. 

The  Lord  Chancellor. 
Practice  of  This  seems  to  me  precisely  the  state  of  facts,  to  which 

striking  a  Lord  Thurlow's  intended  Order  was  to  be  applied,    J 

Docket  for  the  am  gorry  to  0bserve  m  0jj  practice  still  prevailing  of 
jpurpose,  no  striking  a  Docket  for  the  purpose,  not  of  following  it  up 
of  Bankrnotcv  w^  a  Con*1™88*01)*  but  merely  to  compel  the  debtor  to 
but  of  compel-  come  hito  a  composition,  by  prevailing  on  his  friends  to 
ling  a  compo-  contribute.  In  a  late  instance  a  Solicitor  in  the  country 
sition,  disap-    directed  his  agent  in  town  to  strike  a  docket,  but  on  no 

proved,  and  account  to  proceed  to  a  Commission,  until  it  was  seen 
not  aided.  what  woui(j  fce  ^  effect 

[  399  ]  I  will  make  no  Order  on  this  application.    If  you  are 

entitled  under  your  interpretation  of  that  Order  to  the 
Commission,  you  do  not  want  my  leave :  if  you  are  not 
so  entitled,  I  will  not  give  you  leave ;  as  I  do  not  approve 
this  use  of  a  Commission  of  Bankruptcy  to  grind  an 
.  unfortunate  man;  and  will  give  no  assistance  to  such  a 
purpose  ( 43 ). 

(43)    Ex     parte     Smith,     Vol.  I,  157,   and  the  n#te#, 
1  Rose's  Bank.  Cos.  332.  See     158.  XIV,  85. 
Ex  forte    Thompson,    ante, 
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LOWNDES  v.  CORNFORD(44).  1811. 

Nov.  9th* 

J^  COMMISSION    of  Bankruptcy  issued   in    1810    Inj«™tl<m 

against  Thomas  and  George  Cornford;  to  whom  "j*  n  an  '1!™^ 
the  Plaintiff  was  indebted  to  the  amount  of  38/.  They  J^IJ^imfc- 
brought  an  action  against  him ;  alleging,  that  the  Com-  mptg  and  their 
mission  was  invalid,  and  they  intended  to  dispute  it.  Assignees  by  a 
Being  also  threatened  by  the  assignees  he  filed  a  Bill  debtor  to  the 
of  interpleader ;  and  moved  for  an  injunction  on  bringing  wtate,  sued  bj 
the  money  into  Court.    The  bankrupts  did  not  appear.      the  ^tap* 

°f  indirectly 
Mr.  Raithby,  in  support  of  the  Motion,  admitted,  that  contesting  the 

(his  was  a  new  case  of  interpleader.  Commission. 

Sir  Samuel  Romilly,  for  the  assignees,  said,  the  Lord 
Chancellor  had  given  the  bankrupts  liberty  to  bring 
an  action,  in  order  to  contest  the  validity  of  the  Com- 
mission :  who,  instead  of  taking  that  course  by  trying  it 
with  their  assignee,  chose  to  try  it  in  their  absence  in- 
directly by  bringing  an  action  against  a  debtor  for  a 
small  sum :  who  is  not  willing  to  enter  into  such  a  liti- 
gation. v 

The  Lord  Chancellor.  [  800  ] 

Though  I  do  not  recollect  an  instance,  yet  this  seems 
to  me  a  case  of  interpleader:  otherwise  consider  the 
situation  of  the  debtor.  I  never  will  permit  the  bank- 
rupts to  proceed  in  this  action  to  affect  the  Com- 
mission. 

The  Order  was  made  for  the  Injunction  ( 45  )• 

(44)  I  Rose's  Bank.  Cases,     lion  refused  by  the  Court  of 
10.  Exchequer  :  Harlow  v.  Crow- 

(45)  See  a  similar  lnjuuc-      ley,  Buck,  273. 


bo* 
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Mil.. 

Nov.  9th. 

Partnership 
by  agreement 
for  a  participa- 
tion in  profits 
or  their  appli- 
cation. 


LANGDALE,  Ex  parte. 

HPHE  bankrupt  had  kept  a  canteen  in  the  neighbour- 
hood of  some  barracks ;  and  the  question  upon  the 
petition  of  the  assignees  was,  whether  the  brewers,  who 
supplied  him  with  beer,  were  to  be  considered  as  partners 
in  respect  of  their  participation  of  the  profit  under  their 
agreement ;  which  according  to  their  representation  was, 
that  they  were  to  pay  half  his  rent,  supplying  him  with 
beer  at  4/.  5s.  per  barrel ;  the  usual  price  being  3/.  8/. 
The  bankrupt's  account  of  the  agreement  was,  that  the 
brewers  were  to  have  out  of  the  profits  17*.  per  barrel 
for  the  half  of  there'nt;  the  bankrupt  taking  the  rest; 
of  which  5s.  was  for  drawing  the  beer,  and  Is.  for  col- 
lecting the  money. 


[SOI  ] 

Partner  with- 
out participa- 
tion of  profit 
by  lending  his 
name;  though 
contracting, 
that  he  shall 
suffer  no  loss. 


Sir  Samuel  Romilly  and  Mr.  Trotoer,  in  support  of 
the  Petition.     Mr.  Leach  opposed  it. 

The  Lord  Chancellor. 
A  man,  who  is  to  have  no  profit,  may  be  a  partner, 
if  holding  himself  out  as  such ;  as  by  lending  his  name. 
He  may  also  be  a  partner,  when  the  contract  is,  that  he 
shall  suffer  no  loss;  and  I  agree,  it  is  not  the  less  * 
partnership,  because  part  of  the  contract  is,  that  they  are 
not  to  suffer  by  bad  debts,  the  personal  pegligence  of 
him,  who  has  the  custody  of  the  article,  by  fire,  Ac 
The  true  criterion  is,  whether  they  are  to  participate 
in  profit.  That  has  been  the  question  ever  since  the 
case  of  Groves  v.  Smith. 

I  cannot  refuse  to  let  this  case  go  to  a  Jury.    The 
agreement  to  sell  their  beer  to  him  at  a  higher  price 

than 
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thtfn  to  others  would  not  make  them  partners :  but  the         1811* 
bankrupt's  representation  is  so  different,  that  it  is  im-    i  ANODAL1 
possible  to  determine  without  the  decision  of  a  Jury      Ex  parte. 
upon  the  question,  whether  this  was  an  agreement  for  a 
division  of  the  profits,  or  the  brewers  stood  only  in  the 
relation  of  vendors  of  the  beer  to  this  retailer  at  41.  5s. 
per  barrel,  in  consideration  of  paying  half  his   rent, 
selling  to  others  at  31.  8s.    If  the  actual  contract  give 
a  claim  upon  the  profits  or  the  application  of  them, 
that  is  partnership.     If  there  was  no  claim  upon  the 
profits,  or  the  application  of  the  profits,  then  it  is  not 
partnership  (  46  )• 


An  Issue  was  directed. 

(46)  Ex  parte  Hamper,  ante,  Vol.  XVII,  403 ;  and  the 
note,  404. 


T 


MONTESQUIEU  v.  SANDYS.  1811# 

Nov.  1th,  llth. 
'HE  Bill  stated,  that  the  Plaintiffs,  the  Baron  and    Purchase  of 
Baroness  De  Montesquieu,  were   in  right  of  the  a  reversionary 
Baroness  entitled  to  an  undivided  fourth  part  of  the  Intore8t  bJ  » 
manor  of  Upper  Hardres  in  the  county  of  Kent,  with  ,.        ®^ 
estates  belonging  thereto,  and  also  an  undivided  fourth  though  in  the 

Pftrt  event  advant- 
ageous, with- 
out fraud,  or  any  representation,  the  proposal  coming  from  the  Client, 
and  no  conBdence  upon  that  subject,  both  ignorant  of  the  value. 

The  Bill  charging  fraud  and  misrepresentation,  confidence  and 
knowledge  on  one  side,  with  ignorance  on  the  other,  and  not  bringing 
forward  the  only  incorrect  circumstance,  the  receipt  taken  as  for 
money  paid,  though  the  consideration  was  by  deduction  from  a  Bill 
of  Costs,  not  then  of  that  amount,  dismissed  without  Costs. 


&& 
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part  of  the  advowson  and  right  of  presentation  to  thfe 
rectory  of  Upper  Hardres  and  Steliing.  In  1803  ail 
agreement  took  place  for  a  partition  of  all  except  the 
advowson;  and  the  Plaintiffs  and  the  other  co-parceners 
employed  the  Defendant  as  their  Solicitor  for  cartying 
the  said  .agreement  into  execution.  The  advowson  Was 
at  that  time  vested  in  the  Rev.  John  Cfutrlei  Becking* 
bam,  Elisabeth  Denward,  the  Plaintiffs,  and  WUttdm 
Haugham,  in  co-parcenary:  Mr.  Beckingkam  theb  the 
incumbent  on  his  own  presentation :  the  next  turn  being 
vested  in  Mrs.  Denward ;  and  the  second  in  the  Plain- 
tiffs; who  sold  their  right  to  the  Defendant  in  con- 
sideration of  100/. 


[•308] 


The  Bill  farther  stated,  that  the  Defendant  caused  the 
necessary  surveys  and  valuations  of  the  estates  to  be 
made  for  the  purpose  of  the  partition ;  and  having  by 
those  means  made  himself  well  acquainted  with  the  value 
of  the  Plaintiffs'  interest  in  the  advowson,  and  being  con- 
fidentially employed  by  them  as  their  Solicitor  in  other 
business  then  depending,  proposed  the  purchase  to  the 
Plaintiffs  in  July  1803 ;  to  which  they,  having  implicit 
*  confidence  in  him,  and  being  wholly  uninformed  of  the 
nature  and  value  of  such  species  of  property,  except  by 
the  said  representation,  agreed ;  that  the  Defendant  re* 
presented,  that  the  Plaintiff,  the  Baron,  was  indebted  to 
him  for  business  done  as  a  Solicitor  in  a  larger  sum ;  from 
which  he  proposed  to  deduct  the  100/. ;  not  having  then 
delivered  his  bill ;  that  the  Plaintiffs  have  lately  disco- 
vered, that  they  were  deceived ;  that  100/.,  if  paid  in 
money,  was  a  grossly  inadequate  price  ;  their  interest 
at  that  time  being  worth  above  760/. ;  and  Mr.  Becking- 
kam being  since  dead,  and  Mrs.  Denward  having  pre- 
sented the  Rev.  Thomas  Wigzell,  is  now  worth  above 
4000/. 


The 
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The  Bill  prayed,  that  the  conveyance  may  be  declared 
void,  and  cancelled,  and  a  reconveyance  on  payment 
of  100/.  &c. 

The  Defendant  by  his  answer  denied,  that  he  caused 
the  plhns,  surveys  and  Valuations,  to  be  made  with  a  view 
to  carrying  into  execution  the  partition ;  or  that  he 
was  at  all  consulted  or  concerned  in  making  such  plans, 
fcc :  being  employed  by  the  Plaintiffs  merely  in  preparing 
the  deeds  for  making  the  partition ;  and  not  otherwise  ai 
their  Solicitor  for  that  purpose ;  stating,  that  he  was  at 
that  time  employed  by  the  Plaintiffs  as  their  Solicitor  in 
other  business  then  pending,  but  of  very  little  importance : 
that  the  Plaintiff,  the  Baron,  asked  the  Defendant,  whether  > 
he  should  like  to  purchase  his  share  of  the  advowson, 
mentioning  at  that  time  no  sum  of  money;  but,  observ- 
ing, that  in  case  Mrs.  Demcard,  who  was  then  very  old 
and  infirm,  died  in  the  life  of  Beckingham,  the  Plaintiffs 
would  be  entitled  to  the  next  presentation :  the  Defendant 
saying,  that  it  would  devolve  to  the  assigns  or  devisees  of 
Mrs.  Demcard ;  and  it  was  agreed,  that  for  the  purpose 
of  ascertaining  the  law  in  that  respect  the  Defendant 
•  should  state  a  case  to  the  Counsel  and  intimate  friend 
of  the  Plaintiffs ;  who  gave  his  opinion,  that  it  would  go 
to  the  heirs,  assigns  or  devisee  of  Mrs.  Denward.  The 
Plaintiff  then  repeated  his  offer  to  the  Defendant ;  who 
said,  he  would  purchase  it,  if  a  price  was  asked,  which 
would  justify  him  in  the  purchase  of  so  distant  a 
prospect.  The  Plaintiff  in  a  few  days  told  the  Defend- 
ant his  price  was  100/. ;  which  the  Defendant  could  not 
•  consider  as  too  much  ;  adding,  that  the  money  was 
nothing ;  as  he  ( Plaintiff)  did  not  want  it ;  that  he 
owed  the  Defendant  a  good  deal  of  ftoney ;  and-  it 
might  be  deducted  from  his  bill.  The  Defendant  then 
accepted  the  offer.  He  denied,  that  he  made  the  pro- 
posal ;  and  represented  100/.  to  be  the  full  value,  See.  or 

made 
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mad*  any  representation  to  depreciate  it ;  except  correct- 
ing the  erroneous  idea  the  Plaintiffs  had  formed  of  theb 
rights  in  the  event  of  Mrs.  Denward  dying  in  the  life  of 
Beclcingham. 

■  * 

The  Answer  farther  stated  the  Defendant's  beHe£ 
that  the  Plaintiff  by  his  offer  meant  to  pay  the  Defendant 
a  small  compliment  on  account  of  a  connection  by  mar* 
riage  between  the  families;  observing,  that  he  had  a 
large  family,  and  it  might  be  of  service  to  some  of  them ; 
that  it  was  a  lottery  ticket,  &c.  and  under  that  impres- 
sion the  Defendant  took  upon  himself  the  expense  of 
making  out  the  title  and  of  the  fine* 

Beclcingham,  who  was  in  a  perfectly  good  state  of 
health  at  the  time  of  the  purchase,  died  in  1807  by  a 
fall  from  his  horse  ;  and,  Edward  Gregory,  who  was  in- 
tended for  the  next  presentation  by  Mrs.  Denward,  not 
being  of  the  proper  age,  Wigxell,  then  about  60,  was 
presented.  The  Defendant  admitted,  that  his  bill  was 
delivered  in  January  1806,  amounting  then  to  145&  2*. 
though  at  the  time  of  the  purchase  not  exceeding  91L 
and  on  the  llth  of  January,  1806,  the  Plaintiff  paid  him 
*  45/.  2s.  giving  a  receipt  for  that  sum,  as  the  balance 
due. 

The  valuations  produced  in  evidence  varied  firom 
751/.  to  150/.  The  charges  of  misrepresentation,  &a 
not  being  supported  by  any  evidence,  were  abandoned  at 
the  Bar.  The  receipt,  given  upon  the  purchase,  ap* 
peared  to  be  for  100/.  paid. 

Sir  Samuel  Ramilly,  Mr.  Leach,  and  Mr.  Daniel, 
for  the  Plaintiff 
The  relief  is  sought  upon  this  ground ;  that  a  Solicitoi 
has  obtained  from  his  client  a  bargain  at  about  one- 
seventh 
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seventh '  part  of  the  value.  If  this  were  defended  as'  a 
gratuity,  a  Solicitor  cannot,  while'  his  bill  for  business 
done  is  depending,  take  a  gratuity  from  the  client.  It 
is  however  not  put  upon  that  ground,  but  as  a  right, 
created  by  contract.  Circumvention  is  not  imputed  to 
the  Defendant :  but  he  was  a  professional  man,  dealing 
with  his  client  for  property  ;  not  making  a  valuation 
directly  ;  but  valuations  passing  under  his  immediate 
inspection ;  the  property,  though  undoubtedly  saleable, 
of  a  very  peculiar  nature,  giving  great  advantage  to  a 
professional  man,  dealing  with  a  foreigner,  ignorant  in 
what  mode  the  sale  was  to  be  effected.  A  professional 
man,  though  he  may  purchase  from  his  client,  is  bound 
to  represent  the  value  to  him  truely.  The  Defendant 
did  not  state  the  value  expressly;  but  permitted  his  client 
to  conceive,  that  it  did  not  exceed  100/.  It  is  impossible 
to  add  to  the  definition  given  by  your  Lordship  in  the 
case  of  Gibson  v.  Jeyes' (4*7),  of  the  duty  of  an  attorney 
dealing  with  his  client;  and  this  case  must  be  decided 
upon  the  principles  there  stated. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Boteler,  for  the 
Defendant. 
The  effect  of  sustaining  this  Bill  must  be,    that  a 
Solicitor  cannot  purchase  from  his  client  under  any  cir- 
cumstahces,  where  the  value  is  liable  to  the  least  doubt. 
How  is  it  possible  in  any  of  these  cases  to  say  without 
any  doubt,  that  the  sum  given  is  a  fair  price ;  the  valu- 
ation depending  upon  life,  and  these  calculations  upon 
such  a  subject  so  constantly  baffled  by  nature?     The 
Jiealth  of  the  party,  a  circumstance  of  the  utmost  im- 
portance with  reference  to  the  character  of  the  contract, 
as  feir  or  unconscientious,  is  never  taken  into  consider- 
ation 
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(47)  Ante,  Vol.  VI,  266.     See  the  notes,  VI,  280 ;   II, 
Wood  v.  Downes,  ante,  120.     204. 
Vol.  XVIII.  U 
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ation  by  these  calculators;    nor  it  the  principle*  upo* 
which  the  calculation  is  made,  intelligible* 

In  this  case  the  incumbent  was  at  the  age  of  forty*' 
eight,  in  perfect  health,  with  the  prospect  of  a  long  life* 
The  rule  is  to  be  applied  to  the  existing  case,  not  as  a 
general  rule  of  ethics*  The  subject  of  contract  was  a 
subject  of  fair  speculation;  in  truth  a  lottery  ticket,  the 
advantage  depending  entirely  upon  die  event*  Though 
there  is  no  pretence  of  influence,  there  is  no  doubt,  that 
the  Plaintiff  intended  to  give  some  advantage  to  thf 
Defendant.  The  cEent  chose  to  act  for  himself,  upon 
his  owe  judgment;  not  calling  upon  the  attorney  to 
act  for  him  upon  that  subject ;  and  had  offered  it  to 
several  persons.  Here  is  no  confidence  placed  in  tie 
Solicitor,  disabling  him  to  contract.  It  is  proved,  that 
the  Plaintiff,  so  far  from  relying  on  the  Defendant's 
advice  as  to  the  prudence  of  bis  contracts,  was  fat  the 
habit  of  forming  his  own  estimates  ;  employing  Ma* 
merely  in  carrying  them  into  execution*  The  general 
propositions  in  Gibson  v.  Jeyes  were  used  with  refer-  ' 
ence  to  the  fttrwig  and  peculiar  circumstances  of  that 
case* 


[«07I 


Sir  Samuel  JtomiMy,  in  Reply, 

The  Court  is  required  to  act  upon  general  principle* 
in  a  case,  comprising  these  few  facts ;  an  attorney,  a* 
bill  delivered,  and  permitting  his  client  to  suppose  hit 
debt  to  be  more  than  it  really  was,  purchases  (rem  him 
at  a  great  undervalue:  tfee  consideration  not  paid  hi 
money,  but  by  writing  off  that  amount  from  the  Mat* 
The  accident  of  the  incumbent's  death  increasing  lb* 
valtte,  led  the  Plaintiff  to  inquire  into  the  value  at  tbs 
time  of  the  sale,  and  upon  the  result  of  that  inquiry 
to  file  the  Bill  The  rule  laid  down  in  Gibson  v.  Jeyes 
tannat  be  understood  as  confined  to  the  circumstances  of 
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that  case.  It  does  not  occur  in  the  judgment;  but  is  ah 
abstract  proposition,  stated  by  the  Court,  interrupting 
the  argument  to  lay  down  a  general  rule. 

When  the  Plaintiff  represented  his  intention  to  sell 
this  property  for  the  purpose  of  discharging  the  large 
debt  he  supposed  himself  to'  owe  to  the  Defendant,  was 
not  the  latter  bound  by  his  duty  to  communicate  the 
small  amount  of  that  debt,  and  not  to  permit  hint  t6 
proceed  under  that  erroneous  conception,  that  it  was 
necessary  by  those  means  to  satisfy  a  debt,  which  in  fact 
he  did  not  owe?  These  calculations  arg  made  upon  a 
triew  most  unfavourable  to  the  Plaintiff;  considering  th6 
Bfe  to  be  perfectly  good ;  and  taking  for  the  next  suc- 
cessor the  youngest  life :  viz.  at  the  age  of  twenty-four, 
the  earliest  capable  of  priest's  orders. 
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The  Lord  Chancellor. 
If  the  cage,  represented  by  this  Bill,  was  supported 
by  admission  or  evidence,  it  would  be  impossible  to 
•maintain,  that  the  Plaintiffs  are  not  enticed  to  relief; 
as,  Whatever  may  be  the  Conclusion  with  regard  to  th£ 
capacity  to  purchase  of  a  person,  having  acted  in  the 
relation  of  an  attorney,  and  who,  if  not  continuing  so  to 
act,  had  by  means  of  his  transactions,  while  holding  that 
character,  acquired  at  the  expense  of  his  client  a  know- 
ledge 6f  his  property,  the  rule  is  clear,  if  the  attorney 
ill  the  Course  of  hit  client's  transactions  had  acquired 
tf  knowledge  of  the  value  of  the  property,  which  the 
dBent  had  not;  and  with  that  knowledge  made  a  repre- 
sentation, and  a  proposal  to  purchase,  as  of  a  certain 
value,  that,  which  he  knows  to  be  of  much  higher  value; 
undertaking  to  make  that  representation,  knowing  the 
vahre,  or  as  If  he  knew  it :  the  duties,  attached  to  that 
fektion,  requiring  him  not  to  make  it,  unless  he  knew 

U  8  the 
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the  value.  There  could  be  no  doubt  therefore  upon 
the  relief,  if  the  Defendant  knew  at  the  time  of  this 
contract,  that  this  interest  was  worth,  I  do  not  say  75QL, 
but  materially  more  than  the  sum  of  100/.,  represented 
by  him  as  its  full  worth,  and  proposed  as  the  price ; 
so  conducting  himself  in  conversation  and  demeanor  as 
to  lead  these  parties,  ignorant  of  the  value,  to  confide  in 
that  representation,  which  he  either  knew  to  be  false, 
or  rashly  made,  not  knowing  it  to  be  true. 

Cases  of  this  description  more  than  any  other  impose 
trpon  the  Court  the  direct  duty  of  giving  the  most  accu- 
rate attention  to  the  real  circumstances :  the  relief  being 
required  sometimes  upon  misconduct  and  fraud,  bear- 
ing particularly  hard  upon  moral  character,  in  other  in- 
stances not  upon  such  grounds,  but  on  that  degree  of 
negligence  in  the  performance  of  duty,  which  is  suffi- 
cient to  defeat  transactions  arising  out  of  that  negli- 
gence. It  is  due  to  this  Defendant  to  say,  that  there  is 
no  evidence  whatever  in  support  of  the  Bill,  except  what 
•is  to  be  collected  as  to  the  value,  and  an  exhibit  by 
one  witness  to  prove  the  connection  of  attorney.  The 
imputation  of  imposition  and  misrepresentation  is  there- 
fore abandoned  at  the  Bar  ;  and  that  was  absolutely 
necessary  upon  the  circumstances;  which  are  shortly 
these. 


Mr;  Beckingham,  entitled  to  the  first  presentation,  had 
presented  himself.  At  the  time  of  this  transaction  fat 
was  forty-eight,  very  healthy,  as  likely  to  live  as  any 
person  of  his  years,  on  whose  life  any  one  would  have 
purchased  an  annuity :  the  person  next  entitled  a  lady 
advanced  in  years ;  and  her  intention,  as  it  appears, 
known  at  the  time  to  present  a  boy  aged  fourteen,  if  ca- 
pable of  taking ;  as  was  probable.  It  is  clearly  proved, 
that  with  regard  to  the  plans,  surveys  and  valuations,  of 
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,  that  property,  which  was  to  be  the  subject  of  partition, 
other  persons  were  employed ;  and  the  Defendant  was  to 
prepare  the  deeds  of  partition :  a  circumstance  affording 
no  farther  inference,  than  that  it  was  likely  he  would  from 
that  employment  gain  some  knowledge  of  the  valuations 
the  others  were  to  make ;  and  might  therefore  form  some 
probable  conjecture  upon  the  value  of  the  advowson; 
taking  it,  that  the  lands  to  be  divided  were  in  that  parish* 
Upon  the  question  of  fraud  Houghton's  evidence  is, 
though  not  conclusive,  very  material ;  that  knowing  the 
incumbent  to  be  a  sound  life,  and  the  intention  of  the 
person  entitled  to  the  next  presentation,  he,  though  owner 
of  the  manor,  would  not  have  given  100/.  It  was  after- 
wards offered  to  Taylor.  At  that  time  the  Plaintiff  must 
have  supposed,  that  he  had  something  more  valuable  to 
sell  than  it  afterwards  proved.  His  notion,  that  Mrs.  Den- 
ward's  representative  would  not  have  been  entitled  to 
the  next  turn,  does  not  appear,  to  have  been  then  dis- 
placed, and  he  was  willing  then  to  part  with  his  interest 
in  exchange  for  two  or  three  acres,  the  value  of  which 
is  not  ascertained. 


1811. 
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There  is  no  evidence  of  conduct  as  to  representation, 
except  the  answer ;  by  which  the  Defendant  states,  that 
he  knew  nothing  of  the  value ;  and  would  not  have  given 
150/.  for  the  purchase ;  that  his  connection  by  marriage 
with  one  of  the  coparceners,  a  relation  of  the  Plaintiff, 
led-  to  the  offer  by  the  Plaintiff  to  him ;  denying,  that 
any  proposal,  or  any  representation  whatever  of  the  value, 
came  from  him ;  and  that  he  told  the  Plaintiff,  his  bill 
was  above  100/.;  an  awkward  circumstance,  as  alleged  in 
the  bill;  which  the  answer  represents  thus;  that  the 
Plaintiff  said,  a  good  deal  of  money  must  be  due  to  him* 
from  which  it  might  be  deducted.     In  that  month   of 

• 

August  there  was  not  100/.  due  to  him.    It  stood  upon 
the  conversation  without  any  agreement  in  writing.  There 
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M  conveyancer,  but  what  is  quite  of  course ;  and  when  they 

quiru         were  executed,  in  November,  there  was  not  100/.  due. 
v»  The  circumstance,  that  they  were  permitted  to  sign  a 

r  receipt  for  100/.  as  money  paid,  which  was  to  be  dis- 
charged by  a  deduction  from  the  bill  of  costs  not  of  that 
amount,  that  sum  being  understood  to  be  paid  by  an 
attorney,  the  receipt  witnessed  by  two  other  attornies, 
and  no  voucher  passing,  is  a  subject  of  regret.  At  the 
execution  of  the  conveyance  the  sum  due  was  9l(: 
business  then  in  progress  soon  carried  it  beyond  \00L ; 
and  between  that  yea?  1803  and  1806  it  reached 
1*5/, 

The  value  of  the  next  turn  nfter  the  death  of 
Beckingham,  and  on  account  of  the  incapacity  of 
young  Gregory  the  presentation  of  a  person  at  the  age 
.of  sixty,  which  in  consequence  of  those  events  is  esti- 
mated at  between  3  and  4000/.,  cannot  affect  a  con- 
tract, made  before  those  circumstances  existed;  apd 
though,  it  is  true,  the  rights  of  presentation  might  have 
[  *311  ]       *been  exchanged,   it  is  straining  too  much  to  require 

a  purchaser  to  look  to  that,  as  a  probable  event.     / 

In  January  1806,  when  they  came  to  a  settlement 
of  the  account,  the  Defendant's  bill  being  then  \45lv 
and  the  items  all  certainly  very  reasonable,  the  facte  aa  to 
the  bill  and  its  amount  at  different  periods  were  before 
the  Plaintiff;  and  be  paid  the  balance,  deducting  the 
pum  of  100/.,  the  price  of  his  interest  in  the  church; 
that  transaction  taking  place  2J  years  after  the  con- 
veyance ;  and  with  all  the  observations  due  to  the  in* 
accuracy  attending  the  receipt,  and  the  omissions  to 
notice  it,  when  the  transaction  was  closed,  it  is  too 
much  to  lay  hold  of  that  circumstance,  which,  though 
known  so  long,  up  to  the  period  of  filing  the  VUl  tt 
not  adverted  to  in  the  pleadings. 

It 


I 
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It  is  «aid  for  the  Defendants  that  this  was  a  subject  ftll. 

«f  no  fixed  value;  that  thef Court  has  no  means  of  judg-  M6nte»- 

ing  of  it ;  that  it  is  like  a  lottery  ticket ;  and  the  usual  $vxtv 

arguments  upon  annuities  and  reversionary  interests  ate  *>• 


resorted  to.  It  is  fairly  observed,  that,  to  get  at  the  value. 
Ike  subject  is  looked  at  by  the  Plaintiff  in  the  worst  view  $ 
that  the  incumbent,  of  the  age  of  forty-eight,  is  to  be 
Itgarded  as  an  excellent  life  ;  that  upon  the  next  turn 
M  clerk  at  the  lowest  age  capable  of  taking  will  be  pre- 
sented; putting  every  thing  in  the  most  unfavorable 
light.  I  am  aware  of  the  difficulty  of  being  right  in  Jurisdiction 
the  article    of  value  upon  these  subjects;  the  calcula-  as  *°  the  valu.- 

tioi»  upon  which  always  surprised  me :  but  the  jurisdic-    .  on      reTer~ 

.       «       «  i  »      ,  ,  sionary  uncer- 

tjon  has  been  so  long  exercised,  that  it  cannot  now  be      .    ,\ 

°  tain  interests, 

declined.    The  effect  of  declining  it  would  go  to  this  depending  on 

extent;    that,   if  such  an  interest  had  been  conveyed  yve8# 

upon  trust  to  sell  at  the  best  and  most  reasonable  price, 

and  the  trustee  had  himself  purchased   it,    the  Court 

•could  not  inquire,  whether  he  had  given  the  best  and      [  *3L2  ] 

viost  reasonable  price. 

The  valuations  differ  considerably.  The  highest,  750/., 

i»  reduced  by  the  lowest  to  150/.;  and,  supposing  the 

Defendant  is  to  be  considered  as  tlie  attorney,  I  am  not 

jutpared  to  say,  that  a  deficiency  of  one-third  of  the    Whether  a 

wfaey  connected  with  a  plain  breach  of  duty,  and  the  d«ficiency  in 

•ther  circumstances,  would  not  be  sufficient  to  set  aside  A, .  .       .A,   ~ 
.  .  ......  i  .      third,  with 

me  purchase :  but,  considering  him  as  bound  to  get  the  ^reacn  0f  dnty 

flttst  that  could  be  obtained,  the  inquiry,  how  much  any  ag  an  Attor- 

pafftieular  person  would  choose  to  give  for  such  a  sub-  ney,  &c.  is  not 

ject,  is  net  an  accurate  mode  of  ascertaining  the  value ;  sufficient  to 

wMeh  eamtot  depend  on  what   individuals  might  from  8et  **'"*  * 

ftfrtictlar  views  be  induced  to  give;   Hot  offering  what  P^ch»,°  from 

Z& »  sense  may  be  called  the  market  price  of  such  pro-     l&      ien  ' 

forty.     I  cannot  take  into  consideration,    that  the  De-    YawL*:  n  not 

iindant  did  not  make  charges,  to  which  he  was  entitled  ;  regulated  by 

that  forming  no  part  of  the  contract.  PretiuM  Afftc- 

This  tionis. 
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Montes- 
quieu 
v. 
Sakdys. 


This  however  cannot  be  represented  as  the  case  of  a 
Defendant  proved  to  have  known  the  value,  and  of  a 
Plaintiff  ignorant  of  it,  to  whom .  the  other  made  the 
proposal.  On  the  contrary  it  is  proved,  that  the  Plaintiff 
made  the  proposal :  the  Defendant  denies,  that  he  knew 
the  value :  and  there  is  no  proof,  that  he  knew  it :  but, 
though  there  is  some  proof  in  support  of  the  assertion 
in  the  answer,  that  the  Plaintiff  knew  the  value,  and 
acknowleged  that  he  did,  the  result  of  all  the  evidence 
is,  that  he  was  equally  ignorant  of  it. 


[  ♦SIS  ] 


That  reduces  the  case  to  a  state  of  facts,  not  repre- 
sented by  thesa  pleadings,  which  would  raise  a  question 
of  considerable  importance :  an  attorney,  connected  with 
his  client  in  different  matters,  some  past,  some  depending, 
takes  a  conveyance  of  part  of  the  client's  property,  as  a 
*  purchaser,  in  part  discharge  of  a  Bill  of  Costs  not  at 
that  time  delivered :  the  money,  the  consideration  for  the 
purchase,  exceeding  the  amount  due  at  that  time,  bat 
less  than  the  Bill  was  likely  to  be  at  the  final  settlement? 
and  it  was  settled  afterwards,  in  January  1806,  partly 
upon  the  ground  of  this  purchase,  and  the  balance  by 
payment  in  money*  This  is  not  a  gift  to  an  attorney, 
a  reward,  taken  by  him,  beyond  the  amount  of  his 
bill,  for  service  done ;  not  therefore  within  those  cases, 
which  have  wisely  established  a  principle,  that  would 
reach  the  transaction,  had  it  been  admitted  or  proved, 
that  the  Defendant  took  this  conveyance,  before  hit 
bill  was  delivered,  as  a  reward  for  service  done  as  an 
attorney :  viz.  that  an  attorney  shall  not  take  from  his 
client  a  gift  or  reward,  while  standing  in  that  relation, 
the  connection  between  them  subsisting  with  the  influ* 
ence  attending  it;  though  the  transaction  may  be  as 
the  connection  righteous  as  ever  was  carried  on;  that  the  connection 
subsists.  It  must,  as  in  the  instance  of  guardian  and  ward  (48),  be 
most,  as  in  the  bond 

instance  of  ( 48)  Hatch  v.  Hatch,  ante,  Vol,  IX,  292.  j 

Guardian  and  Ward,  be  previously  dissolved. 


An  Attorney 
shall  not  take 
a  gift  or  re- 
ward from  his 
Client,  while 
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bond  fide  dissolved,  before  he  can  take  any  thing  beyond 
his  regular  fees.  On  the  other  hand,  there  is  no  autho- 
rity establishing,  nor  was  it  ever  laid  down,  that  an  at- 
torney cannot  purchase  from  his  client  what  was  not  in 
any  degree  the  object  of  his  concern  as  attorney ;  the 
client  making  the  proposal,  himself  proposing  the  price, 
no  confidence  asked  or  received  in  that  article,  and  both 
ignorant  of  the  value*  Under  such  circumstances  he  is 
not  the  attorney  in  hie  Re;  and  therefore,  not  being 
under  any  duty  as  attorney  to  advise  against  the  act,  he 
may  be  the  purchaser. 


1811. 


Montes- 
quieu 

Sandys. 


This  Bill  is  not  filed  upon  that  ground;  not  charg- 
ing the  Defendant  with  taking  this  property  as  a  gift 
•or  a  reward  for  services  past  or  future;  but  seeking 
to  set  aside  the  purchase  upon  this  ground;  that  the 
Defendant  by  means  of  an  employment,  in  which 
he  is  •  not  proved  to  have  been  engaged,  had  gained  a 
knowledge  of  the  value;  and  with  that  knowledge, 
whieh  the  client   had  not,    made    a   representation  of 

# 

the  value  to  him;  who,  confiding  in  that  representation, 
made  the  proposal ;  which  has  its  origin  therefore  from 
a  representation  made  with  knowledge  on  one  side  and 
ignorance  on  the  other.  Such  is  the  nature  of  the  case 
upon  this  record.  It  does  not  appear  to  me,  that,  the 
fact  can  be  established,  which  would  raise  the  question 
upon  the  other  view  of  the  case;  which,  if  more  dis- 
tinctly brought  forward,  could  not,  I  think,  be  substan- 
tiated; and  though  the  transaction  as  to  the  receipt  was 
very  incorrect,  it  would  be  far  too  much  to  give  relief 
upon  those  circumstances,  which  are  not  made  a  ground 
of  complaint  upon  the  record. 


[•314]     ; 


Upon  the  whole,  therefore,  the  facts  of  this  case  do 
not  afford  a  sufficient  ground  for  relief:  but  I  shall 
4ispuss  this  Bill  without  costs. 
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Rolls* 
^3U#  The  ATTORNEY-GENERAL  *•  MAGWOOp. 

Ang.tok 
Lease  of  a       HPHE  object  of  the  Information  was  to  set  aside  a  lease 
Charity  Estate  0£  a  charity  Estate,  consisting  of  two  houses,  for  a 

Mt  Mldf  f°tf  term  °*  twenty-five  years  at  a  rent  of  100/.  a-year,  and 
. ,  .  /  to  have  the  benefit  of  an  under-lease  or  assignment 
An  Under-  ^  ^  ^aBee*  accounted  for  out  of  his  assets  by  his 
lease  at  a  Fine,  administratrix.  The  houses  had  been  separately  let  at 
not  conclusive  2  the  rent   of   SOL  a-year  each,    for  thirty-eight   years, 

part  being       expiring  in  1809,  to  the  father-in-law  of  Magwood%  the 
ascribed  to  the  ]att  fegaee. 
Good-will  of  a 

tirade  establish*      _.. 

.    and  re-  imputation  of  fraud  was  denied,  and   not  sup- 

pairs.  Inquiry  P01***  by  evidence.  The  charge  of  under-value,  be- 
directed,  whe-  sides  the  contradictory  evidence  of  surveyors,  was  aup- 
ther  the  rent  ported  by  the  circumstance,  that  Magwood  in  a  few 
was  fair  and  months  underlet  one  of  the  houses,  the  least  valuable,  at 
Adequate;  dis-  a  fine  of  960L  and  a  rent  of  50*  a-year  to  the  Defend- 
guis  log,       gg^  Doxey\  who  afterwards  assigned  to  another  person 

on  the  Under-  &cts,   A** .  the    premium  wa*  substituted  for  rent,  the 

lease  resulted    Defendant  insisted  upon  expense  incurred  in  repairs,  and 

from  the  Good*  in.  re-establishing  the  trade;  the  licence  having  been  lost 

will  and  re-     by  the  misconduct  of  a  former  tenant, 
pairs,  and  how 

mX\C      f 'tii  °      ^** Leach,  in  support  of  the  Information,  referred  to 
lease  above      ^m*  ^-^^(^^  followed  by  the  late  cases ( 50  y 

the  rent  re- 
served to  the  The  Master  of  the  Rous. 

Charity.  The  object  of  this  Information  is  to  set  aside  a  lease  of 

.  two 

(40)  2  P.  Will  204.  XVII,  283;  and  the  refer- 

(50)  Ante,    The  Attorney,    eaces  in  the  note,  VI,  463* 

General  v.  Backhouse,  Vol.      The  Attorney  General  1 .Green. 
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two  houses.  The  lease  id  impeached  on  the  ground  of 
great  under-value.  The  information  contains  some  charges 
of  fraudulent  practice  a  hut  that  ground  is  abandoned ; 
and  there  is  nothing  in  the  case,  that  warrants  the  im- 
putation. The  houses  were  previously  let  separately  for 
thirty-eight  years,  expiring  in  1809,  at  a  rent  of  30/. 
-per  annum  each  t  the  tenant  covenanting  to  repair  and 
Insure. 


1011. 


The 
Attornst- 

OXNM&AL 

Matwootw 


An  attempt  to  prove,  that  this  rent  is  unreasonably 
low,  was  made  in  two  ways:  first,  by  the  evidence 
of  two  surveyors :  secondly,  by  the  fact,  that  Magwood 
In  a  few  months  underlet  the  public-house  at  a  premium 
of  9601.  and  a  rent  of  501.  per  atrium.  This  is  said  to 
be  a  fair  criterion  of  the  true  value  of  one  of  these 
houses ;  tad,  as  the  other  is  admitted  to  be  the  more 
valuable  of  the  two,  the  conclusion  is,  that  the  bargain 
was  really  much  more  disadvantageous  to  the  Charity 
than  is  represented  by  the  estimate.  The  relators  con* 
tend,  that,  not  meaning  to  disturb  the  under-lease  or 
assignment,  their  relief  is  to  set  aside  the  lease,  so  fer  as 
respeets  Magwood 's  interest ;  and  to  have  the  premium, 
deceived  by  him,  out  of  his  assets :  vis*  the  advantage, 
which  he  has  derived  at  the  expense  of  the  Charity  by 
the  reduced  rate  of  the  rent 

That  a  lease  of  a  Charity  Estate  may  be  set  aside 
for  under-value,  if  considerable*  is  a  point,  upon  which 
the  decisions  leave  no  doubt:  the  cases  of  The  Poor  qf 
Yervel  v.  Sutton  (51 ),  Elikam  Parish  v.  Warrepn(5®)9 
and  The  Attorney  General*.  Gower(SS).  In  the  case  of 
Eliham  Parish  v.  Warreyn  one  of  the  resolutions  is,  that 
"  the  lease,  being  made  at  an  under-value,  is  a  breach  of 

"trust, 


(61)  Jfe**'<  Char.  V**,  43. 
(£g>  Dukey$  Char.  U$es,  07* 


(»)  »*«*.  324. 
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The 

Attorn  ey- 

Gbnjskal 

v, 

MAGWOOi). 


u  trust,  and  fraud  to  deprive  the  charitable*  use  of  the 
"  true  value  of  the  land ;  and  the  Commissioners  may 
"  decree  the  lease  to  be  void/  and  surrendered ;  and  that 
"  the  lessee  shall  pay  the  true  profits  of  the  value  of  the 
"  charitable  use  above  the  rent  reserved. " 

In  The  Attorney  General  v.  Lord  Gower  Lord  Hard' 
wicke,  as  to  the  leases  to  Lord  Gower  and  the  other 
Defendant,  directed  an  account  of  the  annual  value  of 
the  premises  and  of  the  rent  reserved,  and  an  inquiry, 
whether  it  was  adequate  or  sufficient,  or  not.  '. 

In  this  case  it  is  to  be  seen,  how  far  it  is  proved,  that 
these  houses  have  been  considerably  underlet.  The 
evidence  of  the  two  surveyors  to  that  point  is  met  by 
that  of  other  surveyors;  who  say,  they  were  let  for  full 
as  much  as  they  were  worth.  As  to  the  public-house, 
separately,  it  is  estimated  by  different  witnesses,  at  55t.> 
50/.,  and  30/. 


Upon  this  state  of  the  evidence  it  is  difficult  to  say, 
it  clearly  establishes  an  undervalue  to  an  extent,  that 
would  justify  setting  aside  the  lease.  There  are  other 
criterions  of  value,  which  at  first  sight  appears  more 
decisive.  The  circumstance,  that  two  different  persons 
gave  large  premiums  for  less  interests,  seems  to  furnish 
evidence  of  a  value  much  beyond  that,  for  which  this 
interest  was  granted.  That  however  is  said  for  the  De- 
fendant not  to  be  a  necessary  conclusion :  a  consider- 
able part  at  least  of  the  increase  is  to  be  ascribed,  not 
to  the  intrinsic  value,  but  to  the  good-will  established, 
and  the  money  laid  out  in  repairs.  It  appears,  that  the 
house  had  been  let  to  a  person,  whose  daughter  Mag* 
%poo4  married ;  that  it  was  underlet  to  Bradley,  by  whose 
misconduct  the  licence  was  taken  away;  and  conse- 
quently its  value  as  a  public-house  lost.  Under  what  cha- 
racter 
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racter  or  title  Magwood's  possession  stood  does  not  ap- 
pear. It  is  proved,  that  he  re-established  the  trade 
at  a  considerable  expense ;  and  laid  out.  some  money,  it 
is  not  said  bow  much,  in  repairs.  Other  repairs  were 
.done,  after  he  obtained  this  lease.  Some  of  the  parti- 
culars are  specified  by  the  tradesmen.  The  amount  does 
not  distinctly  appear ;  two  witnesses  say,  they  believe 
300/.  was  laid  out  in  the  whole.  Upon  the  evidence,  the 
witnesses  being  persona  actually  employed  in  the  repairs, 
I  must  take  it,  that  tome  material  repairs  were  made. 
The  representation  of  Doxey,  the  under-lessee  of  Mag- 
$oood,  is,  that  he  required,  as  the  condition  for  giving 
bis  premium,  that  the  house,  should  be  put  in  a  good 
/Btate  of  repair.  I  cannot  infer  from  the  amount  of  that 
premium,  that  the  landlord  had  so.  much  lest,  rent  than 
he  ought  to  have. 


1811. 


The 

Attorn  b*- 

Gknbral 

o.  . 
MagwooM. 


.  ,As  to  the  good-will,  where  there  is  a  treaty  for  a 
house,  in  which  a  particular  trade  is  carried  on,  the 
landlord  by  refusing  to  renew  may  occasion  a  loss  to 
the  tenant;  but  cannot  appropriate  to  himself  the  .ad- 
vantage arising  from  the  trade  of  that  house.  The 
tenant,  not  being  under  an  obligation  to  continue  the 
trade,  may  relinquish  it ;  and  the  consequence  will  be, 
that  the  landlord,  refusing  to  renew,  will  have  the  house 
without  the  trade  established  there.  Though  therefore 
the  tenant  has  an  inducement  to  give  some  additional 
rent,  to  prevent  his  removal,  the  landlord  has  no  pre- 
tence to  consider  the  good-will  as  his  property.  The 
circumstance  therefore,  that  Magwood  obtained  a  pre- 
mium for  the  good-will,  is  no  proof,  that  he  got  the 
lease  at  too  low  a  rent. 


Then,  as  to  the  repairs,  if  Magwood  from  1806  did 
augment  the  value  by  repairs,  it  is  clear,  that  he  had 
a  right  to  a  higher  premium  from  an  under-lessee,    or 

assignee, 


:  i 
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1811,         assignee,  dun  if  be  had  let,  or  assigned,  the  house  in  the 


^  state,  in  which  he  found  it    I  am  not  warranted  by  the 

ArroRMBt-    evidence  to  say,  that  no  part  of  the  premiums  was  paid 

Gbnkbal     in  consideration  of  money  expended  by  Magwood  in  re- 

Maqwood.     P**1**  but  it  is  dear,  that  some  part  was  in  consideration 

of  the  good-will ;  and,  until  it  is  ascertained,  how  much 
was  upon  that  account,  the  profit,  resulting  merely  from 
the  low  rent,  is  uncertain;  and  the  relators  are  not 
entitled  to  the  whole  premium,  which  they  demand,  if  any 
part  was  paid  upon  these  accounts* 

All  therefore,  that  can  now  be  done,  is  to  direct  a  re* 
fcrence  to  the  Master,  to  inquire,  whether  the  rent,  w* 
served  for  the  two  bouses,  was  fair  and  adequate ;  and  to 
direct,  that  in  considering  the  value  of  the  premiums, 
received  for  the  underlease,  the  Master  is  to  distinguish^ 
how  much  resulted  from  the  good-will,  and  the  repairs 
after  Magwood'*  renewal )  and  how  fnoeh  from  die  value 
of  the  lease  above  die  rent,  reserved  by  the  lessors  (54^ 

(54)  See  the  next  case,  and  The  Attorney  General  r.  Wtl*m, 
post,  018* 


1811.  Th*  ATTORNEY-GENERAL  «.  BROOKE.  .. 

Nov.  10th. 

Decree  on  de-  TT*HE  Information  prayed,  that  a  lease,  granted  by  the. 
fault  setting  trustees  of  a  charity  estate,  for  the  consideration 

**Ch  a-leaip  °f  °*  I5'M  and  at  a  rent  o{  I5i  a  ****'  ***  a  covenant  fo* 

«  »       'tu         perpetual  renewal,  may  be  set  aside  and  declared  void* 
tate,  wiin  co-        -  -  t     i»  /> 

venant  forper-  md  for  8eueraI  reUef- 

petualrenewsl,  *h? 

and  directing  an  account  of  the  actual  rent    Rehearing  permitted  on 

paying  costs,  not  disturbing  proceedings  before  the  Master  to  the 

draft  of  a  Report  of  what  was  due :  bat  the  money  not  to  be  paid  into 

Court  before  the  Report  made.    Petition;  not  Motion,  the  proper 

application. 

The  proper  relict  gesso  upon  an  Information  for  a  Charity  without 

a  speoific  prayer* 
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The  facts,  as  they  appeared  upon  the  answer  of  the         1011. 
Defendant  Brooke,  were,  that  the  lease,  haying  been  in         )2T" 

the  following  year  assigned  at  an  advanced  rent  of  SOL,  AttoR!TBY- 

whkh  was  in  1794  increased  to  60/.,  was  in  that  year  Obnbhac, 

at 

assigned  to  the  Defendant  in  consideration  of  200/.  by      BROOflftr 
a  person,  who  had  purchased  It  by  auction. 

Bryant,  who  was  presented  by  the  answer  as  an  un- 
der-lessee, being  made  a  party,  by  his  answer  stating,  that 
he  was  only  tenant  from  year  to  year  disclaimed.  At  the 
hearing  in  1810  Bryant  appeared :  but  Brooke  made 
default ;  and  a  Decree  was  drawn  up  in  the  usual  course, 
dismissing  the  information  as  against  Bryant  with  costs, 
to  be  paid  by  the  other  Defendant  Brooke ;  that  the  lease 
should  be  delivered  up  to  be  cancelled;  and  that  the 
Master  should  set  a  value  upon  the  premises  by  way  of 
annual  rent,  from  the  time  of  the  Defendant's  purchase  in 
1794:  the  Defendant  to  be  charged  with  the  amount.  N 

The.  Decree  having  been  made  absolute,  proceedings 
were  had  before  the  Master  to  the  draft  of  a  report,  ' 
stating  1800/.  to  be  due  from  the  Defendant  on  account 
of  the  rent.  The  Defendant  applied  by  Motion  to  dis- 
charge the  Order,  making  the  Decree  absolute,  and  to 
shew  cause  against  the  Decree  nisi  (  65) ;  and,  the  Lord 
Chancellor  directing  him  to  apply  by  Petition  to  rehear 
the  cause,  a  Petition  was  presented;  praying  liberty 
to  have  the  cause  re-heard,  and  offering  to  pay  all  the  • 
Costs. 

Mr.  Leach  and  Mr.  Edwards,  in  support  of  the 
Petition. 
The  questions  are,  first,  whether  a  Defendant,  snf* 
fering  under  a  Decree  obtained  by  his  default,  in  abso- 
lutely concluded ;  or  is  entitled  to  have  it  re-heard  upon 
such  terms  as  will  do  the  Plaintiff  substantial  justice  ; 
and,  if  that  is-  still  open,  secondly,  whether  this  Defendant 

is 
(65)  3  Jfer.  608.  Vowltt  v.  Young,  ants.  Vol.  IX,  172. 
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to  a  re-hearing  upon  consideration  of  die 
merits  of  this  case.  There  is  no  authority,  that  the 
Defendant  is  absolutely  concluded  by  a  Decree  so  ob- 
tained ;  and  the  necessity  of  entering  into  the  merits  is 
not  to  be  lightly  admitted.  A  re-hearing,  though  cer- 
tainly an  indulgence,  and  in  the  discretion  of  the  Court, 
is  subject  to  certain  rules.  It  is  never  refused,  if  Coun- 
sel certify,  that  the  cause  is  a  proper  subject  of  re- 
hearing: it  is  upon  that  certificate  obtained  merely  of 
course:  and  this  Defendant,  making  the  relators  com* 
pensation  in  costs,  is  equally  entitled  to  re-hear  this 
Decree  as  if  it  had  been  pronounced  upon  a  full  dis- 
cussion of  the  merits.  Upon  principle  it  would  be  diffi- 
cult to  establish,  that  a  Defendant,  against  whom  a 
Decree  has  passed  upon  consideration  of  the  merits, 
should  have  this  opportunity,  and  yet  a  Decree  by  de- 
fault, to  which  the  attention  of  the  Court  was  never 
drawn,  the  mere  Decree  of  the  Counsel,  viz.  such  as  he 
can  abide  by,  Should  be  absolutely  conclusive. 


In  the  case  of  Cunningham  v.  Cunningham  (56),  when 
die  costs  of  a  re-hearing  were  limited,  Lord  Hardwicke 
admitted  the  Defendant  to  re-hear  upon  the  terms,  that 
would  have  been  imposed  upon  him,  had  he  taken  the 
regular  course  of  moving  to  discharge  the  Order  for 
making  the  Decree  absolute :  viz.  paying  such  costs  as  he 
would  have  paid  on  shewing  cause  for  his  default,  and 
submitting  to  pay  subsequent  costs.  The  form  merely 
was  taken  into  consideration,  not  the  merits.  The 
case  of  Kinsay  v.  Kinsay  9  there  ( 57 )  referred  to,  had 
this  additional,  and  very  inconvenient,  circumstance ;  the 
Report  had  been  made  under  a  Decree  absolutely  con- 
firmed ;  and  the  time  appointed  for  redemption  having 
elapsed,  the  Defendant  was  absolutely  foreclosed:  yet  even 


(56)  Amb.  89.    1  Dick.  145. 


(57)  VJHek.  145. 
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iniucfa  a  c*8e  heyns  permitted- to  re-hear  on  payment 
of  costs.  .  i     ...  :   . 

•  »  #  * 

If  the  merits  are  taken  into  consideration,  it  will  be  a 
severe  hardship  on  this  Defendant,  a  bond  fide  purchaser 
in  1794,  stepping  into  the  place  of  one,  who  could  not 
complete  his  purchase,  if  he  should  not  be  permitted  to 
re-hear  this  Decree  without  paying  in  the  farther  sum 
of  180W. ;  having  never  yet  received  any  thing.  Had  he 
occupied  himself,  and  been  fixed  with  a  rent,  this  might 
be  the  just  mode  of  estimating  what  is  due ;  but  he  is 
thus  made  a  constructive  trustee  for  the  Charity,  charged 
according  to  this  valuation  with  the  full  rent,  though  he 
has  underlet,  as  it  may  appear,  much  below  the  value : 
itfe  under-tenant  therefore  being  properly  a  party,  as  a 
trustee  for  the  Charity.  What  was  paid  for  the  lease, 
that  was  surrendered,  must  be  taken  into  the  calculation : 
which  should  not  have  gone  farther  back  than  the  time 
of  filing  the  information.  The  increased  rent  of  60&: 
might  be  accounted  for  by  subsequent  improvements' 
and  other  circumstances,  which  may  be  the  subject  of 
inquiry. 


I81i. 
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)    > 


-  The  case  of  The  Attorney  General  v.  Owen  ( 58 )  and 
2Tfo  Attorney  General  v.'  Griffith  (  59 ),  the  information' 
being  filed  against  the  immediate  representative  of- the 
I6&ee,  claiming  as  a  volunteer,  cannot  govern  the  castf 
of  a  purchase  for  valuable  consideration,  fey  auction,  at' 
the  Very  town,  where  the  property  is  situated,  with  the 
knowledge  therefore  of  all  the  feoffees.  Is  it  possible  in 
such  a  case  to  go  beyond  the  time  of  filing  the  informa- 
tion, or  perhaps  the  demand  and  refusal  to  surrender  ? 

It* 


(58)  Ante,    Vol.   X,    555.      General  v.  Wilson,  post,  518. 
The  Attorney  General  v.  Mag-     See  the  note,  VI,  453. 
wood,  ante,  315.  The  Attorney         (59)  Ante,  Vol.  XIII,  565. 
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In  a  subsequent  case,  The  Attorney  General  v.  Gfrjf- 
fith,  your  Lordship  said  (60),  that  care  must  be  taken 
not  to  press  too  hard  upon  those,  whose  enjoyment  has 
been  permitted  by  the  negligence  of  trustees  aiyl  the 
abstinence  of  persons  having  beneficial  interests;  and 
upon  that  principle  the  account  was  directed  only  from 
the  time  of  filing  the  information  or  the  previous  refusal 
on  Remand*  Vpon  what  principle  could  tbU  Decree .  he 
taken ;  giving  costs,  to  be  paid  by  Brooke  to  Bryony 
as  a  mere  tenant  from  year  to  year,  not  claiming  any 
interests  swearing  he  had  not  cut,  or  threatened  to  cut 
timber,  and  therefore  an  unnecessary  party  t 


. .  .  Sir  Samuel  Romtiiy  and  Mr.  Bell,  for  the  Rekton. 
,.  The  only  question  is  as  to  the  terms,  upon  which 
this  indulgence  is  to  be  given.  The  relators,  protesting 
against  the  right  to  a  re-hearing,  do  not  resist  it  upon 
terms :.  first,  payment  of  the  costs  of  this  application! 
secondly,  the  costs  of  the  reference,  the  propriety  of 
which  is  now  disputed,  after  the  relators  had  been  per- 
mitted tojncur  the  expense:  thirdly,  payment  into  Court 
of  the  sum  found  due  upon  the  facts  stated :  which  horns 
ever,  the  answer  being  replied  to,  are  not  admitted.  The 
consideration  fbr  this  lease  was  clearly  inadequate.  It  is 
upon  the  Defendants  to  establish. the  farther  consideration 
from  the  surrender  of  the  former  lease :  which, .  if  very 
valuable,  was  equally  a  breach  of  trust;  and,  if  of  small 
value,  could  not  be  a  consideration  for  a  lease  at  this 
enormous  under-value.  The  Defendant,  stating,  that  ho 
has  not  received  rent,  does  not  disclose  the  reason.  The 
other  Defendant  was  added  by  amendment  upon  the 
answer  of  Brooke,  asserting,  that  Bryant  had  an  interest 
%s  lessee:  but  a  mere  tenant  from  year  to  year,  or,  as 

sometimes 


(60)  Ante,  Vol.  XIII,  57& 


^ 


CASES  IN  CHANCERY. 

sometimes  occurs,  occupying  at  a  weekly  rent,  is  never 
treated  in  these  cases  as  a  trustee. 

The  case  of  The  Attorney  General  v.  Green(6l  )  was 
not  the  first  decision,  upon  a  principle  too  clear  to  ad- 
mit any  doubt,   that,   a  trustee  for  Charity,  wider  an 
obligation  to   make  the  most  of  the  land,  and    thus 
committing  a  gross  breach  of  trust,  apparent  upon  the 
lease  itself,  the  lessee  is  a  trustee  from  the  moment  he 
takes  the  property  upon  such  terms  that  he  must  be 
aware   of  the  breach    of  trust.    In   the  late  cases  of 
that  sort  the  improvidence  consisted  in,  not  the  amount 
of  the  rent,  but  the  extent  of  the  term,  not  providing 
for  an  increase  in  the  value  of  land.    Though  the  in- 
formation has  no  specific  prayer  for  an  account  of  the 
rent,  in  the  case  of  a  Charity  the  Court  will  give  that 
relief,  which  the    charges  warrant  (62).     As  to  the 
costs,  your  Lordship  said  in  the  last  of  these  cases,  that 
die  Court  would  give  the  costs  in  future  (63).    An  ap- 
plication for  a  re-hearing  will  not  without  strong  circum- 
stances induce  the  Court  to  stay  the  proceedings.    The 
distinction  of  this  case  is  against  the  Defendant,  asking, 
as  the  consequence  of  his  default,  what  applying  for  a 
re-hearing  upon  the  merits  he  would  not  be  entitled  to. 
He  must  establish,  that  this  Decree  is  beyond  a  doubt 
grossly  erroneous. 
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The  Lard  Chancellor. 

It  is  perfectly  settled,  that  such  an  information  as  this^ 

has  quite  prayer  enough  to  authorize  the  direction  for  an 

account  of  the  rent.    The  rule  in  cases  of  Charity  is 

felmost,  that  the  general  prayer  is  sufficient;  and  the  Court 

will 


(61)  Ante,  Vol.  VI,  462 ;      v.  Whiteley,  ante,  Vol.  XI, 
tee  the  note,  453.  241,  and  the  note,  247. 

(62)  The  Attorney  General  (63)  Ante,  Vol.  XI,  681, 

X2 
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1811.  will  give  the  relief  adapted  to  the  case.    Supposing  thfc 

^y*"  Defendant  to  have  been  misled  by  the  omission  to  ask 

Attorney-  that  account,  he  could  not  avail   himself  of  that,  when 

Gen  br ax  he  was  to  shew  cause  against  the  Decree.  • 

Brooke. 

The  object  of  this  application  is  not    to  anticipate 

what  the  Court  will  do  upon  a  re-hearing,  but  to  as- 
certain, upon  what    terms    a  re-hearing    can   be   had* 
The  distinction  is  very  material.      Suppose,  instead  -of 
default  at  the  hearing,  the  Plaintiff  taking  such  Decree  ' 
as  he  would  stand  by,  that  the  cause  had  been  actually 
heard,  and  the  Defendant  had  no  opportunity  of  making 
the  Decree  absolute,  all  the  argument,  now  addressed  to 
me,  might  have  been  urged  against  the  Decree,  when  it 
Re-hearing  of   was  made,  and  in  that  case  the  power  to  re-hear  would  * 
coarse  on  the    jjave  |)een  0f  courge  upon  the  usual  certificate  of  Conn- 
e      ca    °      sel.     Upon  an  application  to  stay  the  proceedings  the 

Court  must  primd  facie  have  taken  the  Decree  to  be 
right;   and,  had  this  party  permitted  the  Master  to  go 
on  to  a  Report,  it  would,  have  been  very  difficult,  even 
upon  these  weighty  considerations,  to  stay  the  proceed? 
ings,  and  prevent  the  person,  entitled  to  the-  benefit  of 
the  Decree,  from  at  least  having  the  fund  secured,  until 
that  Decree  was  re-considered.      The  instant  the  Re- 
port was  made  the  right  to  have  the  money  paid  -  into ' 
Court  attached:  but  this  Defendant's  application  is  not 
to  stay  proceedings  in  the  Master's  Office,  but  merely 
to  be  put  in  the  same  situation  as  if  be  had  a  right  to 
petition,  that  the  cause   may  be   re-heard;   and  I  do 
not  apprehend,   that  by  giving  that  leave  I   stay,  the' 
proceedings  upon  this  draft  of  the  Report.     The  De? 
fendant  ought  not  to  be  in  a  worse  situation  than  if  h* 
had  appeared ;  but  he  cannot  complain  of  the  account 
of  the  rent,  having  had  an  opportunity  of  opposing  the 
confirmation  of  the  Decree  ;    and  permitting  it  to  pro- 
ceed to  a  draft  of  a  Report  of  this  sum,   as  due  froo}* 
him. 

I  now 
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i    I  now  repeat,  as  my  judicial  opinion,  the  very  ge-  101 U 

neral  proposition  I  stated  in  The  Attorney  General  v.  ^T^ 

Owen  (64);    that  if  a  Trustee  of  a  Charity  Estate  will    Attorney- 
make  a  lease  for  •ninety-nine  years,  it  is  incumbent  on      Genera^ 
£he  lessee,  taking  a  term  of  that  duration,  to  shew  a      Brookr* 
/consideration  making  that  a  proper  lease.;  as  in  the  or"    Trustee  for  a 
dinary  course  of  a  provident  management  of  an  estate  it  Charity  cannot 
is  not     It  is  impossible  here  to  contend,  that  trustees  without  an 
lor  a  charity  can  make  a  lease  with,  covenants  for  per-  adequate  con- 
petual  renewal.      Lord  Thurlqtc  frequently  said,    that  «*«»*«»  »f * 

contract  should  never    have    been  performed   between  y-nine 

,  -        i     .  years;  notbe- 

jnan  and  man :  but  that  trustees  of  a  charity  estate  can  j      tQe  or(j ._ 

part  with  that  estate  for  ever,  for  a  consideration  not  nary  course  of 
shewn  to  be  an  equivalent  for  the  inheritance,  is  a  pro-  provident  ma- 
position  generally  not  to.be  endured  here.  nagement; 

!•..,.  much  less  with 

»  . 

.    There    is  considerable    doubt,    whether   the   Court  co*enant  *» 

ought  to  direct  the  inquiry,  that  has  been  suggested  as  p       ,     .      ' 

,  .*     '  .  »T         i  i  newal  without 

fo  the  consideration.     Upon  the  statement  in  the  answer,  aQ  eanivalent 

that  the  lease  was  granted  in  consideration  of  the  sur-  for  the  inherit- 
render  of  the  former  lease,  the  information  was  amended ;  ance. 
putting  directly  in  issue  the  question,  whether  that  sur- 
render could  form  any  consideration,  the  lease  being  of 
jm>  value ;  and  this  petition  .states,  that  no  answer  was 
put  in  to  that  amended  information.  As  to  the.  sum  of 
800/.  paid  upon  the  purchase  of  this  lease,  if  a  person 
thinks  proper  to  make  such  a  purchase,  not  from  the 
feoffees,  but  from  a  person,  who  had  taken  a  former 
lease,  and  without  reference  to  those  feoffees,  it  would 
be  too  much  to  hold  the  consideration  paid  on  that  pur- 
chase as  going  to  the  benefit  of  the  Charity,  and  to  be 
allowed  to  the  purchaser  here  in  a  discussion  between 
him  and  the  Charity.  How  is  that  consideration,  passing 
to  a  person,  a  stranger  to  the  Charity  in  point  of  con- 
tract^ 

(64)  Ante,  Vol.  X,  555. 
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tract,  to  be  charged  against  the  Attorney  General  in  this 
information  ? 

As  to  Bryant,  the  tenant,  whom  -the  Defendant  to 
this  moment  represents  as  a  proper  party,  complaining, 
that  he  alone  is  charged  with  the  rent  for  sixteen  years, 
whether  it  was  necessary  to  make  him  a  party,  or  whe- 
ther the  allegation  of  this  Defendant,  that  he  never  en- 
forced payment  of  the  rent  can  avail  him,  is  for  future 
consideration  :  but  I  cannot  permit  a  re-hearing  by 
special  application  to  stand  on  better  terms  than  the 
party  under  the  ordinary  right  to  present  such  a  pe- 
tition would  have  had. 

* 

The  Relators  go  too  far  in  requiring  the  Defendant 
to  pay  the  money  into  Court  at  present :  but  I  will 
not  disturb  what  has  been  done  in  the  Master's  Office. 
A  Motion  may  be  made  to  have  that  money  piid  in; 
and  then  I  shall  consider  the  application  of  those  cases, 
that  have  been  referred  to,  as  to  staying  the  pro- 
ceedings. The  Relators  are  clearly  entitled  to  the 
costs  of  this  application,  and  to  the  previous  coats  ra 
the  Master's  Office;  and  reserve  the  consideration  of 
the  future  costs  in  the  Master's  Office  until  the  Re- 
hearing. 
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GREGORY  v.  MIGHEIX. 

>  ■  ♦ 

The  Master  of  the  Rolls /or  The  Lord  Chancellor.  ]811 

iVbt>.20M,25M. 
HPHE  Bill  stated,  that  in  1799  the  Defendant  agreed    Agreement 

to  let  to  die  Plaintiff  and  the  Plaintiff  to-  take  froth  for  a  lease,  in 

him,  several  premises  and  lands  in  £he*  neighbourhood  part  performed 

of  Brighton  for  a  term  of  twenty-one  years  from  th6  b^  P0***""** 

29th  of  September,   1799,  at  a  fair  and  just  annua}  *****  ***& 

rent,   to    be  fixed  and  ascertained  by  two    indifferent    _ 

J  press  assent, 

persons,  the  one  to  be  chosen  by  the  Plaintiff,  the  other  acqojegc0(j  jn 
by  the  Defendant,  with  liberty  to  the  arbitrators  in  case  ^d  expendi- 
of  their  differing  to  chose  one  or  more  umpires;   and  tare  permit- 
the  taxes  of  such  premises  tod  the  necessary  repairs  of  ted :  specific 
the  same  during  such  term  were  to  be  borne  by  the  performance 
tenant  '   acoordingto 

the  Plaintiff 'a 

AVIQAnCfi 

The  Bill  farther  stated,  that  at  Christmas  1799  the  agtjn8t  tho 

Plaintiff  entered ;  and  has  continued  in  possession  upon  assertion  of  a 

the  faith,  that  such  lease  would  be  made ;    has  culti-  right  of  re* 

vated  as  tenant  for  twenty-one  years ;  and  been  at  cori-  sumption  by 

siderable  expence  in  manuring,  &c;  that  in  part-per-  the  Answer, 

formance  of  the  agreement  he  paid  the  taxes,  incurred  and  one 

,.  "  ,  .     r  '  ,  witness,  not 

since  bis  occupation;  and  in  farther  pursuance  and  ex-  th  t  ai 

ecution    of  the    agreement    the    Plaintiff  and    Defen-  wag  admitted. 

dant  proceeded    to    the   choice    of  arbitrators   to  ap-    Allegation  of 

point  the  rent;  and  agreed  to  enter  into  bonds  of  ar-  the  Bill,  that 

bitration.     The  Bill  then  alleging,  that  the  Defendant  the  Plaintiff, 

refuses  to  sign  arbitration  bonds,  and   the   arbitrators  the  tenant,  was 

refuse  to  proceed,  unless  such  bonds  are  signed,  prayed        '*'       os 
*  .„     and  do  necet- 

a  specific  wy  repair8f 

not  proved,  is  no  substantial  variance ;  being  an  admission  against 
himself,  and  immaterial  from  a  tenant's  legal  liability. 
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a  specific  performance  of  the  agreement,  and  an  Injunc- 
tion against  an  Ejectment. 

The  Defendant  by  his  answer  stated,  that  the  lands, 
adjacent  to  Brighton,  have  of  late  considerably  increased, 
and  are  still  increasing,  in  value ;  and  therefore  it  is  the 
general  and  almost  invariable  custom  for  land-owners 
in  that  vicinity,  when  they  grant  leases  for  a  term  of 
years,  to  insert  a  clause  authorizing  them  at  any  time 
during  the  continuance  of  such  term  to  take  back  any 
part  of  the  lands  demised  on  condition  of  paying  to  the 
tenant  the  fair  value  of  the  crops  then  growing,  and 
a  proper  compensation  for  the  ploughings  and  amend- 
ments done  thereto  or  thereon,  as  is  usual  in  similar 
cases  in  that  part  of  the: country;  and  it  was  under- 
stood, that  any  lease  to  be  executed  should  contain  a 
clause  to  the  effect  above  set  forth ;  admitting  the  agree- 
ment to  enter  into  bonds  of  arbitration  to  fix  the  rent 
upon  the  condition  aforesaid  ;  denying  knowledge  of 
the  expenditure,  &c. ;  and  insisting  upon  the  Statute  of 
Frauds  (  65  ). 


The  Bill  proceeded  also  upon  a  paper,  as  a  written 
agreement ;  but,  that  paper  being  without  date  and 
signature,  and  the  answer  insisting,  that  it  was  delivered, 
not  as  constituting  agreement,  but  merely  as  a  schedule 
of  the  premises  intended  to  be  let,  and  to  enable  the 
arbitrators  to  fix  the  rent,  was,  as  an  agreement  in 
writing,  abandoned. 

Sir  Samuel  Romilly  and  Mr.  Wear,  for  the  Plaintiff, 
relied  on  the  parol  agreement,  as  proved  and  in  part 
performed. 

Mr.  Leach  and  Mr.  Wingfield,  for  the  Defendant 
.  It  is   not   settled,   that  mere  delivery  of  possession 

amounts 
(65)  Stat.  20  Char.  II,  c.  3. 
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amounts  to  a  part-performance.  The  true  question  is, 
whether  the  possession  has  been  so  dealt  with,  that  the 
effect  of  refusing  to  proceed  is  fraud.  The  possession, 
taken  by  the  Plaintiff  without  the  Defendant's  consent, 
cannot  be  considered  as  taken  under  the  agreement. 
The  agreement  proved  varies  essentially  from  that  stated 
in  the  Bill;  which  is  framed  upon  an  agreement  in 
writing;  and  states  a  term/ not  noticed  by  the  witness, 
that  the  Plaintiff  should  pay  the  taxes  and  do  the  ne- 
cessary repairs.  The  agreement,  stated  by  the  Plaintiff's 
evidence,  omitting  the  clause  of  resumption,  is  not  the 
agreement  actually  entered  into  by  the  parties.  The 
case  of  MUnes  v.  Gery  (66)  has  settled,  that  this  Court 
will  not  substitute  a  person  to  make  the  valuation  of  the 
property  sold  instead  of  the  person  agreed  upon  by  the 
parties ;  and  is  a  decisive  authority,  that  the  Court  can- 
not appoint  the  arbitrators. 


1811. 


Gregory 

v. 

MlGHBI*. 


Sir  Samuel  Romilly,  in  Reply,  contended,  that  there 
was  no  material  variation  from  the  agreement  stated  in 
the  Bill.  The  allegation  as  to  the  repairs  and  taxes 
to  be  borne  by  the  tenant  is  merely  the  expression  of 
that  which  the  law  would  imply :  even  tenant  from  year 
to  year  being  bound  to  repair.  The  Plaintiff's  posses- 
sion can  only  be  referred  to  the  agreement :  and  that 
possession  taken  under  an  agreement  is  part-performance 
is  now  settled  doctrine. 

The  Master  of  the  Rolls. 

The  Bill  in  this  cause  seeks  the  specific  execution  of 

a  parol  agreement    for  a    lease  for   twenty-one    years 

of  lands   near  Brighthelmstone.    The  Defendant  resists 

the  execution  upon    various   grounds  :    first,   that  the 

agreejnent^ 


(66)  Ante,  Vol.  XIV,  400. 
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agreement,  stated  by  the  Bill,  is  not  the  same  as  that, 
deposed  to  by  the  Plaintiff's  witnesses:  secondly,  that 
the  agreement,  deposed  to  by  the  Plaintiff's  witnesses, 
is  not  the  agreement  really  entered  into  by  the  parties  i 
thirdly,  that,  supposing  it  Well  proved,  there  was  no 
part-performance ;  as  the  possession,  which  it  is  ad- 
mitted the  Plaintiff  has  had,  was  taken  without  the 
Defendant's  consent  ;  and  therefore  is  toot  to  be  con 
sidered  as  taken  under  the  agreement:  lastly,  some 
difficulty  is  suggested  with  regard  to  the  mode  in  which 
the  rent,  which  was  to  be  fixed  by  persons  chosen  by 
the  parties,  but  which  never  was  so  fixed,  is  now  to  be 
ascertained.  x 


As  to  the  first  objection,  the  Bill  in  stating  the 
agreement  adds  a  term  not  noticed  by  the  witness,  who 
was  present  at  the  making  of  it;  that  the  Plaintiff  should  0 
pay  the  taxes  and  do  the  necessary  repairs ;  and  it  is 
contended,  that  this  is  a  substantial  variation  from  die 
agreement  stated  and  proved :  but,  when  it  is  considered, 
that  this  is  an  admission  by  the  Plaintiff  against  himself 
of  an  obligation  beyond  what  this  witness  proves  him  to 
have  undertaken,  and  secondly,  that  it  is  immaterial, 
whether  that  term  was,  or  was  not,  expressed,  as  the 
tenant  must  without  any  stipulation  pay  taxes,  and  do 
necessary  repairs,  I  do  not  think,  that  the  agreement 
stated  is  by  this  addition  substantially  different  from  that 
proved.  The  other  variations  insisted  on  are  merely 
verbal;  not  affecting  in  the  slightest  degree  the  sense 
or  substance  of  the  contract. 


It  was  then  said,  that  the  agreement  the  Defendant 
entered  into  was,  not  for  an  absolute  lease  for  twenty-one 
years,  but  with  liberty  to  him  to  resume  the  whole 
or  any  part  of  the  land,  at  any  period,  when  he  should 
think  proper.  The  question  upon  that  is,  whether  the 
evidence  for  the  Plaintiff  is  sufficient  to  prevail  against 

the 
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the  Defendant's  oath ;  which  was  supposed  to  receive 
some  confirmation  from  the  evidence  of  Wood ;  who  says, 
that  some  days  after  the  agreement  the  Defendant  in- 
formed "him  in  the  presence  of  die  Plaintiff  and  Pkilcox, 
that  the  Defendant  had  reserved  to  himself  the  right 
to  sell  any  part  of  the  land,  at  any  time,  on  making  a 
deduction  from  the  rent,   or  to  that  effect :   but  there 
the  witness  stops :   he  does  not  say,  what  was  the  de- 
meanour of  the  Plaintiff;  whether  he  assented  to  this 
statement  or  contradicted  it;  or  was  silent.    The  decla- 
ration of  a  party  is  no  evidence  for  himself,  except  id 
far  as  it  is  acquiesced  in  by  the  other  party ;  and  for  any 
thing  that  appears  this  declaration]  may  have  been  met  by 
a  direct  contradiction.    There  is  therefore  no  confirma- 
tion of  the  answer  from  such  testimony.    Against  the 
answer  upon  this  point  there  is  the  evidence  of  Ore- 
gory,  the  witness  who  was  present  when  the  agreement 
was  made  ;   who  says,  he  was  called  upon  to    notice 
the  terms  of  it ;   and  he  positively  swears,  that  it  was 
riot  in  any  manner  -understood,   expressed   or  agreed, 
that  the  Defendant  was  to  be  at  liberty  to  take  back  br 
resume  atay  part  of  the  lands  upon  any  terms.    ThUtox 
says,  the  Defendant  informed  him  and  Wood,  that  he  had 
let  the  premises  for  twenty-one  years  to  the  Plaintiff; 
and  did  not  inform  them  of  any  clause  for  his  resuming 
any  part  of  the  land  for  building,  or  for  any  other  piir- 
f>ose.    There  is  farther  what  appears  to  me  an  extremely 
strong  piece  of  evidence  against  the  Defendant  upon  this: 
Viz.  a  paper,  which  it  is  admitted,  he  drew  out  to  serve 
as    a  memorandum  to  the  valuers  in  ascertaining  the 
rent.    In  that  paper  he  states  the  agreement  to  have 
been  for  a  lease  for  twenty-one  years ;  and  does  not  say 
any  thing  of  a  resumption  in  any  case,  or  upon  any 
terms.     If  the  agreement  had  really  been  that  the  lease 
should  be  determinable  at  his  pleasure,  that  was  full  as 
important  a    circumstance    for    communication    to   the 

valuers 
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valuers  as  the  mere  possible  duration  of  the  lease  fbf 
twenty-one  years,  if  he  should  permit  it ;  as  it  cannot  -be 
supposed,  that  the  same  rent  would  be  set  upon  a  lease 
at  will  and.  a  lease  for  twenty-one  years  absolute. .  I 
think  therefore9  that  the  evidence  for  the  Plaintiff  greatly 
outweighs  the  assertion  of  a  different  agreement  in  the 
answer. 


<  It  is  said,  however,  that  the  possession  was  taken  with- 
out the  Defendant's  ■  consent ;  and  consequently  is  not  to 
be  considered  as  a  possession  under  the  agreement.    The 
Plaintiff  had .  no  other  title  >  to  possess  the  land ;    and 
therefore  his  possession  is  prbnd  facie  to  be  referred  to 
the  agreement.    As  to  the  Defendant's  allegation,  that  it 
was  without  consent,  besides  that  it  seems  to  be  disproved 
by  Gregory,  and  Philpox,    I  do  not  conceive,  that  the 
Defendant  is  now  at  liberty  to  say,  it  was  a  possession, 
that  had  no  reference  to  the  agreemept;  as;  he  permitted 
the  Plaintiff  to  remain  in  possession,  and  to  make  expen- 
diture upqn  the  land  for  eight  years,  before  he  brought 
an   ejectment.      He  must  have  known,   that  the  expen- 
diture was  made  upon  the  faith  of  the  agreement ;  and 
I  cannot  npw  permit  him  to  turn  round,    and  say,   the 
Plaintiff  has  been  possessing  merely  as  a  trespasser ;  as 
he  must  be,  if  his  possession  is  not  to  be  referred  to  the 
agreement.     The  non-payment  of  rent  is  accounted  for 
by  the  circumstance,  that  the  rent  was  not  fixed  in  the 
manner  stipulated  by  the  agreement    After  it  was  known, 
that  the  arbitrators  had  not  fixed  any  rent,  and  that  none 
of  the  other  means,   provided  by  the  agreement,  were 
resorted  to,  the  Defendant  still  acquiesced  in  the  Plaintiff's 
retaining  possession  of  these  lands.    That  is  a  case  in 
which  the  failure  of  the  arbitrators  to  fix  the  rent  can 
never  affect  the  agreement.  ■  It  is  in  part  performed ;  and 
the  Court  must  find  some  means  of  completing  its  execu- 
tion ;  as  I  have  already  said,  the  Plaintiff  is  not  to  be 

considered 
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considered  as  a  trespasser.  Some  rent  he  must  pay: 
the  amount  must  he  fixed  in  some  other  mode ;  and  it 
seems  to  me,  that  it  should  he  ascertained  by  the 
Master,  without  sending  it  to  another  arbitration ;  which 
might  possibly  end  in  the  same  way. 


1811. 


Gregory 

v. 
Mighell. 


A  specific  execution  of  this  agreement  must  therefore 
be  decreed :  the  Master  to  ascertain,  what  in  1799  would 
have  been  the  fair  rent  of  these  premises  upon  a 
lease  for  twenty-one  years  from  that  year ;  and  I  do  not 
see,  how  I  can  exempt  the  Defendant  from  the  payment 
of  the  costs  (  67  ). 


(67)  See  ante,  Vol.  Ill,  38,  9,  40,  the  note  to  Pym  r. 
Blackburn. 
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SAVAGE  ».  BROCKSOPP, 

18n-  BROCKSOPP  v.  LUCAS. 

Nov.  29th. 

SpeciGc  per-  rpHESE    suits  were   instituted  under    the    following 

formance ;  the    -■■        •_ . 

„  * .  circumstances* 
lapse  of  tune 

being  trifling, 

and  the  resolt  After  an  agreement  in  writing,  that  BrocJcsopp  should 

of  fraud.  take  an  assignment  of  Lucas's  interest,  the  remainder 

The  relief  by  °^  a  term  °^  a^out  fifty-six  years,    in  a  public-house  at 

delivering  up  Islington,  and   should  grant  a  lease  for  twenty-one  years 

a  contract  re-  to  Savage,  the  two  latter  formed  a  plan  to  get  rid  of 

quires   a  Brocksopp,  and  deal  together ;   and  with  this  view  they 

stronger  case  appointed  a  meeting  for  executing  the  deeds  on  the  29th 

reus  Qf  September,  from  which  time  the  new  interests  were  to 

.fi       [+336]  •  commence,  at  Islington,  at  ten  o'clock  at  night.    Broclt- 

performance.  S0PP  attended;  but  without  his  money;  expecting  to  re- 

.    .       .  ceive  the  money  from  Savage ;  and  found  the  other  par- 

s  cannot  ties,  each  attended  by  his  attorney,  and  the  clerk  of  a 

prevail  against  brew-house.     Lucas's  attorney  objected  to  the  execution 

the  Answer,  of  the  assignment  to  BrocJcsopp ;  as  he  had  not  brought 

unless  con-  his  money ;  and,  as  it  was  too  late  to  send  for  it,  though 

firmed  by  cir-  jje  offered  to  pay  it  the  next  morning,  the  contract  was 

cumstances.  declared  to  bc  at  an  end. 

Answer  read 

as  evidence,  The  object  of  the  bill  in  the  first  cause  was  to  have 

co.n   a*  the  agreement  delivered  up ;  representing  BrocJcsopp  as  a 

.*  .  trustee  in  this  transaction  for  Savage,  upon  the  evidence 
for  the  pur-  °^  a  single  witness  to  the  effect  of  conversations,  over- 
pose  of  dis-  heard 
crediting  it. 

Evidence  of  conversation  over-heard  by  a  witness,  placing  himself 
behind  wainscot,  «&c.  received  with  great  caution. 
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heard  through  a  partition,  opposed  the  positive  statement  1811. 
of  the  answer,  the  terms  of  the  agreement,  and  the  cir-  a^T^ 
cumstances,  that  occurred  at  the  meeting  on  the  29th  of  „. 

September.  Brocksopf, 

Brocksop* 

The  Bill  in  the  other   cause  prayed  a  specific  per-        Lucas. 
formance. 

Mr.  Leach,    for  Savage;    Mr.    Cooke,    for  Lucas; 
Sir  Samuel  Romitty  and  Mr.  Bell,  for  Brocksopp.  , 

The  Lord  Chancellor. 
I  must  take  this  opportunity  of  repeating  some  obser-    Distinction  at 
vations  upon  the  points  of  evidence,  that  occur  in  these  **w#  "^  *n 
causes.    At  law,  it  is  true,  if  an  answer  is  proposed  to.  *^™  J  **    ° 
be  read  as  evidence,   the  whole  answer  must  be  read ;    .        *     * . 
though  there  were  declarations  of  Judges,  first,  I  think,  £aw  the  whole 
by  Lord  Mansfield,  that  there  is  no  reason  for  reading  mugt  be  read, 
the  whole ;  and  it  has  often  occurred  to  me  to  consider,; 
whether   in    directing    issues    this  Court    should     not 
attend  more  to  its  own  rules  of  evidence,  by  which  the 
*  effect  of  the  depositions  is  contrasted  with  the  answer,      [  *337  ] 
read  for  the  Plaintiff;  whether  the  practice  of  sending 
issues  of  fact  to  Courts  of  Law,  proceeding  by  a  rule 
perfectly  different,  without  any  direction  upon  that  head, 
is  quite  wholesome  ( 68  ). 

It  has  often  been  contended  by  me  among  others,  but 

i 

never  effectually  contended,  that,  as  on  the  trial  of  an 
issue  or  an  action  the  answer  can  be  so  treated  at  law, 
this  Court,  if  it  has  to  determine  upon  facts  without 
sending  the  case  to  law,  will  depart  from  its  own  rules 
as  to  what  is,  or  is  not,  to  be  attended  to  in  contrast- 
ing the  evidence  with  the  answer,  read  for  the  Plaintiff; 
and  great  delicacy  has  always   prevailed  in  permitting 

an 

(«8)  5  Mod.  9,  10.     Gilb.  Ev.  61.    3  Salk.  163. 1  Sid.  418) 
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An  answer  to  be  read  for  the  purpose  of  shewing  by 
argument,  that  it  is  not  to  be  believed*.  The  answer 
can.  be  read  onjy  as  .evidence  for  the  purpose  of- being 
Brocksopp,  contrasted  with  the  evidence  of  one  or  more  witnesses  j 
Brocksopp  j  cQugiJer  fife  answer  read  to  contrast  it  with  the 

Lucas*  evidence  of  this  single  witness-;  and  I  doubt,  whether 
it  is  possible  to  permit  a  party  to  read  the  answer,  a& 
that  on  which  he  relies,  not  because  he  believes,  but 
because  he  discredits  it.  That  is  hot  the  usual  course 
of  proceeding. 


This  answer  is  met  by  oile  witness ;  whose  testimony 
is  not  only  shaken  by  the  circumstances,  that  occurred 

* 

at  the  meeting  upon  the  29th  of  September,  but  is  in 
direct  opposition  to  the  written  agreement,  sought  to 
be  enforced.  Bound  to  construe  the  answer  by  the 
rules  of  this  Court,  I  must  consider  the  Defendant 
Brocksopp  as  stating,  that,  though  contracting  for  the 
ability  to  grant  a  lease  for  twenty-one  years,  he  was  not 
contracting  for  the  whole  interest  Lucas  had  for  Savage's 
benefit.  • 


[•338] 


•  ■  • 

It  is  not  however  to  be  put  entirely  upon  the  answer, 

• 

though  that  is  the  effect  of  it.    The  contract  must  in  a 
•  considerable  degree  speak  for  itself.     The  intention  of 
Brocksopp  in  taking  the  whole  interest  was  to  unite  the  ■ 
lease  to  the  reversion  in  himself;  and  this  contract  with 
Savage  is  expressly  for  a  lease  for  twenty-one  years, 
repeated  more  than  once,  with  the  exception  of  a  par-' 
ticular  piece  of  ground.     There  is  no  rational  doubt,  that 
Savage  knew  what  he  was  about,  and  understood  it.     He , 
must  perform  his  agreement;  unless  there  are  circum- 
stances upon  which  he  can  resist  a  specific  performance; 
or,  farther,  which  it  is  unnecessary  to  observe   would, 
require  more,  to  insist  .on  having  the  contract  delivered 
up,  so  as  to  prevent  an  action  upon  it  ( 69 ). 

It 
(09)  Cadman  v.  Horner,  ante,  10,  and  the  note,  p.  12.  - 
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It  is  not  easy  to  understand  this ;  but  it  seems  that  the         1811. 

lease  was  vested  in  Lucas  for  fifty-six  years  in  Equity^       Savage 

and,  to  make  out  the  case  in  the  first  cause,  it  must  be  * 

contended,  that  Brocksopp  was  to  be  considered  a  trua?   Brocksopp, 

*r  ^   Brocksopv 

tee  throughout  for  Savage,  against  the  positive,  oath,  of  Vm 

the  Defendant,  and  upon  the  evidence  of  this  witness,  Lucas* 
contrasted  with  the  evidence  of  the  written  contract 
Without  much  attention  to  the  circumstances  of  Nash's 
evidence,  the  Defendant  must  have  the  benefit  of  the 
rule  (70),  that  the  effect  of  his  answer  is  not  to  be  cut 
down  by  the  testimony  of  a  single  witness,  unless,  cor- 
roborated and  confirmed  by  circumstances  bearing  down 
that  rule.  The  lapse  of  time  is  nothing.  Brocksopp  is 
therefore  not  to  be  deprived  of  the  rights  resulting  out 
of  an  agreement  in  writing,  entered  into  deliberately, 
upon  the  evidence  of  an  individual,  contradicting  the 
effect  of  what  is  introduced  into  the  written  contract, 
and  solemnly  sworn. 


It  is  however  fair  to  observe  upon  this  evidence,  that 
it  is  not  easy  to  understand  what  the  witness  means  should 
be  believed  by  the  Court  as  the  effect  of  these  conversa- 
•tions;  and  that  the  evidence  of  a  person,  placing 
himself  behind  wainscot  or  tapestry,  and  stating  the 
effect  of  conversation  there  overheard,  should  be' re- 
ceived with  great  Caution  (71).    This  evidence  is  also 

in 

danger  of  relying  on  words, 
received  through  a  partition, 
and  probably  in  a  lateral 
direction.  After  the  exa- 
mination of  an  accomplice 
before  the  magistrate,  stating 
the  transaction,  which  oc- 
curred four  years  before,  the 
prisoners  were  confined  in 
separate,  contiguous,  apart- 
ments; 


(70)  Cooke  v.  Clayworth, 
ante,  12,  and  the  references, 
page  17,  note ;  and  the  note, 
Vol.  II,  244. 

(71)  Such  evidence  was  re- 
ceived in  a  criminal  case, 
upon  the  trial  of  Holloway 
and  Haggerty  in  1807,  for 
the  murder  of  Mr.  Steele; 
and  that  instance  shews  the 

Vol.  XVIII. 
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1811.  in  direct  opposition  to  what  passed  at  the  meeting  on 

*****  the  29tfc  of  September;  when,  it  is  clear  upon  the  dr- 

^  cumatances,  die  assignment  would  have  been  executed, 

BftocKsotP,  had  Brocksopp  brought  the  money ;  his  name  bong  in 

BftocKSorr  |he  dee^  and  also  in  the  receipt;   and  Lucas  stating 

Lucas,  distinctly,  that  he  should  hare  executed,  had  th6  toomtf 
been  ready. 


The  conclusion  Is,  that  Socage  not  only  has  not 
Mished  Us  right  in  this  Court  to  hare  the  agreement  Je* 
Hvered  up,  but  has  not  repelled  the  right  to  a  specific 
performance*  His  Bill  must  therefore  be  dismissed  with 
costs ;  and  in  the  other  caus?  a  specific  performance  tiMssC 
be  decreed  with  costs  against  both  the  Defendants. 

ments ;  and    an  officer   was  to  the  particular  transaction 

placed   in  another  to  over-  and  period  of  tube,  depend* 

hear  their  conversation.  One  upon  the  articfe.    Omitting 

of  the  prisoners  said,  speak-  it,  the  utmost  is  a  strained 

,   ing  of  the  evidence,  that  had  inference,  that  the  fast  ob- 

been  given, "  He  said  we  had  servation  acknowledges  Chi 

the  gin  at *  (a  public  faot,  stated  by  the  witness: 

house  in  St.  Giles's ).    The  and  that  the  second  sdnHi, 

answer  was,  "  We  most  have  not  merely  their  general  ha* 

had  the  gin  there."  bit  of  drinking  at  that  plsoc, 

The  whole  effect  of   thi*  bat   by  reference    the  psr- 

enswer,  as  applying  directly  ticalar  instance  mentioned. 
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JOSEPH,  Exparte(12).  >        Mil.   . 

*pHIS  Petition  prayed,  that  the  certificate  of  a  bank-i   Petition  to 

rupt  should  be  stayed  upon  the  allegation  of  wilful  8taJ,a  BalJk- 

concealment  of  various  particulars,  and  to  a  large  amount.  ru?  T 

_  °  oate  upon  al- 

The  petitioner,  who  had  not  gone  in  under  the  Commis-  fesration  of 

sion,  held  the  bankrupt  in  execution ;  and  his  affidavit  concealment, 

In  support  of  the  petition  went  merely  to  information  sworn  to  only 

And  belief;  all  the  charges  being  denied  or  explained  by  upon  informa- 

the  affidavit  of  the  bankrupt.  •  •  Uon  and  be,ief» 

.  dismissed  with 

,   Mr.  Hart,   Mr.  Agar,  and  Mr.  Mont  Ague >   in  sup-      *  * 

port  of  the  Petition;  Sir  Samuel Romilly  and  Mr.  Belli  *  '  f 

The  Lord  Chancellor. 
'   I  have  had  repeated  occasion  to  consider,  whether  the  , 

certificate  of  a  bankrupt  should  be  withheld  upon  the 
allegation  of  concealment  of  pftrt  of  the  effects ;  and  I 
always  thought,  that  great  attention  was  due,  when  a 
feet  so  highly  criminal  was  imputed.  If  the  wilful  cdnceal- 
ft&tat  could  be  made  the  subject  of  contest  upon  the  trial  ' 

of  a  civil  issue,  or  in  a  more  solemn  mode  by  a  criminal 
proceeding,  it  is  said,  and  probably  with  truth,  that  by 
allowing  the  certificate  I  should  in  some  degree  influence 
the  mind  of  the  Jury,  or,  if  the  proceeding  had  gone  be* 
yond  that  stage,  of  the  Judge,  trying  the  fact  of  wilful 
concealment  upon  an  indictment.  On  the  other  hand, 
however,  my  act,  withholding  the  certificate,  where  the 
*fact  of  wilful  concealment  is  doubtful,  may  have  an  in-  [  *34*  J 
fhience  against  the  bankrupt  in  the  form  of  trial  most 
formidable  and  penal  to  him.  As  to  putting  this  in  a 
eourse  of  trial  on  a  civil  issue,  when  a  clear  case  of  con- 
cealment is  brought  before  me,  I  am  bound  to  act  upon 
it ;  but,  if  there  is  any  doubt,  by  refusing  the  certificate 

I  act 
(72)  1  Rose's  Bank.  Cases,  184. 

•    ■  Y2 
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1811.         I  act  upon  a  doubtful  case.    If  I  merely  withhold  it,  the 


creditor  has  more  ways  of  proceeding ;   and  should  he' 
Ex  parte.       succeed  in  establishing  this  objection  to  the  certificate, 

I  cannot  give  it  validity* 


I  make  no  observation  ripon  the  act  of  the  petitioner* 
taking  the  bankrupt  in  execution,  while  the  petition  yrni 
depending ;  but,  if  by  taking  a  course  directly  adverse  to 
the  proceedings  under  the  Commission  the  petitioner  harf 
placed  himself  under  such  circumstances,  that  he  cannot 
have  the  validity  of  the  certificate  examined  in  a  civil 
proceeding,  that  situation  is  the  effect  of  his  own  choice ; 
the  Law  (73)  having  now  most  properly,  as  I  think, 
£ffect  of  Stat,  established,  that  a  creditor  shall,  not  come  in  under  .the 
49  Geo.  III.    Commission,  for  the  purpose  of  relief  at  least,  unless  h$ 

1  editor14"    ™TCS  hi8  Pereonal  "^y  *gai"*  *e  bankrupt. 

going  in  un- 
der a  Commis-      Whatever  might  be  the  result,  had  one  half  of  thfeae 

sion  of  Bank-  allegations  been  proved,  a  charge,  imputing  so  much,  upon 

roptcy  for  the  information  and  belief,  is  nothing;   and,  though  the  fjfh 

purpose  of  re-  convenience  to  justice  by  disclosing  the  names  of  those, 

lief,  waived  his  from  whom  the  information  comes,  may  be  coftisiderptfa 

personal  re-      j  mugt  act  so  as  to  produce  the  least  public  inconvenience  f 

Jm  and  cannot  set  that,  which  may  follow  such  disclosure, 

against  the  plain  mischief  of  examining  the  right  to  the 

certificate,  involving  the  imputation  of  a  capital  offence, 

upon  rules  of  evidence  not  acknowledged  by  the  Law. 

[  342  ]  I  have  frequently  observed,   and  the  Law  upon  that 

Distinction  as  is  clear,  that  it  does  not  belong  to  the  Lard  Choncdkf 

to  signing  to  iQOk  jnto  the  moral  \\fe  0f  the  bankrupt,  and  the 

an  rup  s  nature  and  quality  of  his  acts,  before  he  became  a  bank- 

.         ..     '  rupt :  but  the  Law  has  left  entirely  to  the  caprice  of  his 
the  caprice  of  creditor! 

the  creditors:      (w)  gtolate  49  Geo   m       redacted  by  SUt.6  «e«. IV, 

but,  if  no  wilful  c  f  14  ^     but     c  lQf  g  w 

concealment, 

the  Commissioners  are  bound  to  sign,  and   the  Lord  Chancellor  to 

allow,  without  regard  to  conduct  previous  to  the  Bankruptcy. 
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creditors  to  sign  his  certificate,  or  not ;  under  a  high 
>noral  obligation  perhaps,  hut  no  legal  obligation,  how- 
ever great  his  atonement*  That  is  not  so  as  to  the  Com- 
-tnissioners.  If  in  the  administration  of  his  affairs,  while 
jl  bankrupt,  he  has  acted  as  a  bankrupt  ought  to  act, 
the  Commissioners  are  bound  to  certify  (74);  and  the 
Lord  Chancellor,  if  he  does  not  afterwards  discover  wil- 
ful concealment,  with  reference  to  the  bankrupts  con- 
duct, while  a  bankrupt,  is  bound  not  to  withhold  the 
certificate.  I  have  had  frequent  occasion  to  lament  the 
consequence,  where  men,  entrusted  by  women  indiscreetly 
yrith  their  whole  property,  their  sole  provision,  have  mis* 
applied  it  under  assurances  to  the  proprietors,  that  it  was 
Jtept  in  that  state,  which  was  the  object  of  their  confi- 
dence: yet  such  a  case,  though  an  Act  of  Parliament  was 
t>nce  prepared  to  make.it  a  capital  felony,  has  not  been 
held  a  sufficient  ground  for  withholding  the  certificate. 


}8U. 


Joseph, 
E*  forte. 


Uppn  the  subject  of  preference  in  Harnan  v.  Fish-    Preference  in 
er  ( 75)  the  Court  felt,  as  Lord  Mansfield  expressed,  a  contemplation 
necessity  so  to  decide,  that  is,  a  legal  necessity;  the  act  °     ankroptcy, 
being  as  moral  an  act  as  could  be;  and  as  to  the  ne-  tu    A  L      j 
ceasity,  though  the  Law  uppn  that  head  and  content? 
plation  of  bankruptcy  is    now  well  settled,   the  ablest 
lawyers  have  said  there  is  no  such  necessity,  and  it  was 
never  heard  of  before.     In  this  case  however  a  pre? 
ference  is  out  of  the  question, 


•   As  to  the  alleged  concealment  of  cordage,  which,  it 

is  said,  the  bankrupt  bought  at  90/.  and  sold  at  50/.,  if  he 

.concealed,  that  he  was  again,  either  in  partnership,  or  as  a 

sole 


(74)  The  general  words 
therefore  of  the  Stat  bOeo.  II, 
C  30,  1. 10,  that  there  doth 
39$  appear  "  any  reason  to 
"  doubt "  of  the  truth  of  such 
discovery,  &c.  were  con- 
strued as  confined  to  his  con- 


duct daring  the  bankruptcy. 
The  error  in  the  latter  part 
of  the  clause,  "  or  that  the 
"  same  is  not  a  fall  disco- 
"  very"  is  corrected  in  Uj§ 
Stat  6  Geo.  IV,  c.  16,  i. 122. 
(75)  Cowp.XYl. 
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.1811.        sole*  trader,  to  have  himself  the  benefit  of  this  sort  of 

*****        distribution  of  that  cordage,  that  would  be  evidence  of 

.Ex  vartl.     concealment:  but,  if  it  is  no  more  than  buying  in  tht 

partnership  at  90L  and  selling  at  50/.,  unless  by  the  salt 
under  this  bankruptcy  of  all  his  interest  in  the  joint  and 
separate  estate,  it  can  be  supposed  that  there  *  is  to  it 
some  residue  for  him  afterwards,  whatever  may  have 
been  the  impropriety  of  his  conduct,  wilful  concealment 
is  not  established.  *  '  ' 

\  With  regard  to  the  furniture,  no  other  creditor,  who 
has  gone  in  tinder  the  Commission,  and  has  either  signed* 
or  is  contending  against,  the  certificate,  will  upon  the 
ground  of  concealment  of  effects  support  this  creditor, 
who  has  not  gone  in  under  the  Commission,  but  has- 
taken  the  bankrupt  in  execution.  There  is  not  one  6f 
the  other  creditors,  who  states,  that  he  has  reason  to  be 
dissatisfied  with  this  disclosure,  or  expresses  surprise  at 
'  the  small   quantity  of  the  furniture.     That  therefore 

affords  no  ground. 

•  ... 

The  last  article  is  the  ship  Eliza ;  and  upon  that  wit 
fill  concealment  is  inferred,  as  necessarily  flowing  from 
the  fact,  that  the  ship  was  conveyed  to  HodgHnso*: 
but,  why  am  I  to  infer  that  from  the  mere  suggestion  of 
this  petitioner,  that  he  believes  it,  not  stating  any  ground 
for  that  belief;  when  the  circumstance,  that  thie  bank* 
rupt  had  dealings  with  Hodgkinson,  has  been  before  the 
creditors  in  general,  and  the  accounts  as  to  that  part- 
nership are  hereafter  to  be  settled ;  on  the  result  of 
which  it  must  depend,  whether  this  bankrupt  advanced 
a  part,  large  or  small,  of  the  capital. 

The  conclusion  is,  that  this  Petition  must  be  fah 
missed ;  and,  imputing  so  much  as  it  does,  with  costs.  '  I 
shall  not  stay  the  certificate ;  but  give  liberty  under  the 
other  petition  to  go  in  and  prove  the  debt. 
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Rolls* 
CORDER  v.  MORGAN,  iJJJJ; 

9 

Nov.SQtk. 
Tt>Y  indentures,  dated  the  8th  of  February,  1804,  W%U    Specific  per- 

iiam  Restorick  conveyed  to  the  Plaintiff,  his  heirs  formance 
and  aligns,  subject  to  the  mortgage  to  Thomas  B$ed  against  •  pur- 
for  000/.,  and  also  subject  to  redemption  on  payment  ^MerM°«.r  a 

of  the  sum  of  500/.  due  to  the  Plaintiff,  with  interest,  . 

in  a  mortgage 

on  the  fith  of  June  next*  and  of  such  other  sums  as  ^^  wftQ0Ut 

should  befom  redemption  of  the  premises  become  due  th©  mortgagor, 

to  the  Plaintiff  from,  Restorick,   for  money  advanced  or  though  under 

paid  by  the  Plaintiff,  &o.  and  it  was  declared,  that  in  •  covenant  to 

case  default  should  be  made  by  Restorick  in  payment  *&•  mortgage 

of  the  said  sum  of  600/.,  then  actually  due,  or  such  i0 J°*n  ™  a 

rams  as  should  after  become  due  from  him  to  the  Plain-       /    .,       . 

costs ;  the  only 

tiff,  or  interest,  by  fourteen  days  after  payment  re-  authority  pro- 
quired,  it  should  be  lawful  for  the  Plaintiff,  and  he  was  duced  not  be- 
thereby  expressly  required  of  his  own  proper  authority,  ing  in  print 
and  without  any  farther  authority  or  direction  from  the 
aaid  William  Restorick,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  make  sale  and  dispose  of  the  said 
jhereditaments  and  premises  thereby  released,  and  every 
part  thereof,  either  absolutely  or  conditionally  and  by 
pray  of  mortgage ;  or  to  demise  and  lease  the  same,  or 
*ny  part  or  parts  thereof,  for  any  term  or  number  of 
years,  at  such  rents  or  rent  as  he  should  think  proper ; 
jrach  sale  or  sales  to  be  either  together  or  in  parcels, 
hy  public  auction  or  private  contract,  for  the  best  price 
that  could  or  might  be  reasonably  had  for  the  same; 
and  such  mortgage  or  mortgages,  lease  or  leases,  to  be 
made  of  £be  whole  or  any  part  thereof  to  any  person  or 
persons  who  should  be  willing  to  purchase  the  same,  or 
to  take  a  mortgage  or  mortgages,  lease  or  leases,  thereof; 
who,  having  paid  his,  foer,  op  tfyeir  purchase,  mortgage, 

premium, 
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premium!  or  other  consideration  money  or  monies,  and 
haying  obtained  a  receipt  or  receipts  for  the  same  from 
the  Plaintiff,  his  heirs,  executors,  or  administrators, 
should  be  by  such  receipt  or  receipts  freely  and  abso- 
lutely discharged  from  such  purchase-money,  &c.  sod 
such  purchaser,  mortgagee,  lessee,  &c.  should  not  be 
^obliged  to. see  to  the . application,  or  be  answecable  for 
*he  misapplication  or  non-application  of  the  money.;  and 
the  money  arising  by  the  sale  should  be  applied  first  to 
.the  expenses  of  the  sale,  next  to  the  mortgage  to  Beed, 
unless  the  sale  should  be.  subject  to  that  mortgage;,  and 
after  payment  thereof,  or  subject  thereto,  in  payment 
of  the  Plaintiff;  and  then  the  residue  of  the  monies  so 
to  arise  are  to  be  paid  to  the  said.  William  Rettorick^lxia 
executors,  administrators,  or  assigns;  and  it  was  cove- 
nanted and  agreed,  that  in  case  the.  said  hereditaments 
and  premises  should  be  sold,  he  the  said. Wffliqm  flaf- 
lorici,  his  heirs  or  assigns,  would  join  in  such  sale,  and 
execute  the  several  conveyances,  of  the  premises  to,  be 
sold  to  the  use  of  the  purchaser,  his  heirs  or  assigns: 
nevertheless  it  was  declared  that  the  joining  of  the  said 
William  Restorici,  his  heirs  or  assigns,  in  any  such  sale, 
should  not  in  any  wise  be  deemed  essential  or  necessary 
to  perfect  the  title  of  the  purchaser  or  purchasers;  the 
same  being  intended  for  the  farther  satisfaction  of  such 
purchaser  or  purchase^. 

4 

The  Plaintiff  took  an  assignment,  of  Beecfs  mortgage; 
and,  Jiaving  given  the  proper  notice,  agreed  to  sell  the 
premises  to  the  Defendant  for  9451. ;  and  the  Bill  prayed 
a  specific  performance  of  that  agreement 

■  *  .       ■ 

Tlje  Defendant  by  his  answer   submitted,    that  the 

.  plaintiff  was  bound  to  procure  Re&torick  and  the  assignees 

.under  a  Commission  of  Bankruptcy  against  him  to  c  join 

in  the  conveyance;  as  the  Plaintiff  undertook  to  nutkp  out 

p  proper  title  to  the  premises  by  good  conveyances  and 

assur- 
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assurances  in  Law,  to  convey  a  good  and  indefeasible 
estale  of  inheritance  in  fee-simple. 


1»U. 


Sir  Smmuel  Ronrilly  (76)  and  Mr.  Spranger,  for  the 
Plaintiff,  contended  that  this  title  is  under  the  power 
of  sale  in  the  mortgage  deed  perfectly  free  from  objec- 
tion; and  the  case  of  Clay  v.  Sharp  (77)  wa$  produced 
from  the  Register's  Book. 


Mr.  Joseph  Martin,  for 
The  undertaking  of  the 

(76)  The  arguments  and 
judgment  ex  Relatione. 

(77)  Clay  v.  Sharp e,  in 
Chaucery,  March,  1802,  Reg. 
Booh,  A.  fol.  66. 

•  4  ■ 

Upon  a  mortgage  in  lfW9 
to  a  trustee. of  leasehold  pro- 
.  perty,  he)d  for  tf)e  remainder 
of  a  term  of  twepty-one  years, 
it  was  agreed  that,  if  default 
should  be  made  in  payment 
of  the  money,  the  trustee 
might  sell  the  mortgaged  pre- 
mises, discharge  the  money 
due  upon  the  mortgage,  and 
pay  the  residue  to  the  mort- 
gagor;  who  covenanted,  that 
in  case  of  a  sale  he  would 
join  in  executing  an  assign- 
ment to  the  purchaser;  but 
that  such  joining  in  the  exe- 
cution of  the  assignment 
should  not  be  considered  as 
essential  to  perfect  the  title, 
being  intended  only  as  a  far* 


the  Defendant, 
mortgagor  in  the  mortgage 

*  deed, 

ther  satisfaction  to  the  pur- 
chaser. 

Default  being  made  in  pay- 
ment of  the  money,  the  trus- 
tee sold  by  public  auction. 
The  purchaser  insisted  on 
the  concurrence  of  the  mort- 
gagor ;  and  on  his  refusal  U> 
join  filed  a  Bill  against  the 
trustee  and  the  mortgagor; 
and,  upon  the  bankruptcy  of 
{he  latter,  a  supplemental 
Bill  against  the  assignees 
under  his  Commission.  The 
mortgagor  by  his  answer 
stated,  that  he  resisted  the 
saje,    as    made  without   his 

consent,  and  at   an    under- 

-  •  •      «  • .'  ■ 

value. 

The  Lord  Chancellor  dis- 
missed  the  BiH  against  the 
mortgagor  with  costs ;  and 
decreed  the  agreement  to  be 
carried  into  execution  on 
payment  qf  the  residue  of 
the  money. 


Corder 

MoRGAX. 


54T 


CASES  IN  CHANCERY. 


1811. 


Cdkde* 

MoMAfL 


deed,  that  lie  wilt  for  the  farther  satisfaction  of  the  par* 
chaser  join  in  the  sale,  authorised  by  that  deed,  entitles 
the  Defendant  to  have  him  a  party  to  the  conveyance. 
In  Croft  v.  Powell ( 78 ),  it  is  said,  upon  a  case  snoiljir  to 
this,  that  a  purchaser  would  insist  upon  the  mortgagor's 
joining  in  the  conveyance ;  and  in  The  King  v.  The  In* 
fabilanta  of  E  ding  ton  (79),  Lord  Kenyan  intimates,  that 
pt  Court  of  Equity  would  controul  a  power,  given  to  a 
mortgagee  to  sell  the  mortgaged  premises. 


Sir  Samuel  RormUy,  in  Reply,  suggested,  that  some- 
thing material  was  probably  omitted  in  the  note  of  Lord 
Kent/on  s  observation,  taken  by  a. gentleman  not  practising 
in  Courts  of  Equity ;  and  distinguished  Croft  v.  JPowettf 
where  the  power  of  sale  was  by  a  defeasance. 

The  Master  qf  tfe  Rolis  said,  that,  when  the  c*u*e 
was  opened,  he  was  unable  to  puggest  any  principle,  on 
which  the  Defendant  could  properly  insist  on  the  mort- 
gagor's being  a  party  to  the  conveyance.  His  opinio* 
was,  that  the  clause  in  the  mortgage  deed,  relied  op  for 
the  Defendant,  empowering  the  Plaintiff  to  sell,  whereby 
the  mortgagor  undertook  to  join  in  the  conveyance,  was 
f»  mere  contract  between  the  mortgagor  and  mortgagee;' 
to  the  benefit  of  which  the  Defendant,  as  a  purchaser 
was  not  entitled;  and  there  was  nothing  in  the  nature  of 
the  contract  between  the  Plaintiff  and  his  mortgagor, 
which  prevented  the  latter  giving,  and  the  former  exer- 
cising, such  a  power  of  sale  of  £he  premises  as  that, 
upon  which  this  question  arose.  The  case  of  Clay  v, 
Sharpe,  cited  by  Sir  Samuel  Romilly,  is  an  authority 
precisely  applicable  to  this  case. 


A  specific 


(78)  Com.  003  j  soo  608. 

(79)  I  East,  288 ;  sec  Wl. 
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* '  A;  specific  porfomante  was'  decreed  according  to  £tA  1Bl% 

prayer  of  the  Bill:  but  the  Matter  of  the  Rolls  said*  QqmUi 

he  did  not  think  it  a  case  for  costs;  *s  the  case  of  Cfof  tx 

r.  Sharp*  was  not  in  print  Mob*}**, 


■r 


MENCE  v.  MENCE,  mil 

t.      .     .     .  jDcc.  3d,filL 

jQEORGE  MENCE,  by  his  Will,  dated  the  2d  of  Residuary  be. 
March,  1804^  gave  to  "  John  Leslie  Newark,  now  *■•■*  «■■»*■ 
*  residing  in  Atfbft  £fcw*,  Charing  Cross,  commonly  "  bJ  8^*nS 
"called  Lord  2Veiw*r*,  the  sum  of  4000*.  legacy/1  In     ^  aJ^* 
trust,  to  place  out  the  same  on  government  or  real  se-  disposing  part, 
entitles  for  the  testator's  natural  son  H.  and  to  pay  or  leaving  only 
fcttuisfer  the  same  to  him  upon  his  attaining  the  age  of  the  general  de- 
twenty-one  years ;  but,  if  he  shall  die  under  that  age,  soription,  with 
then  to  his  other  natural  son  AT.  upon  his  attaining  that  notes  in  pencil 
lage;  and,  if  both  his  natural  sons  die  under  that  age,  J0*6  #mtr^"» 
then'  to  his  nephew  and    niece,  George  Charles  and  J*  l(?  n*   , 
Maria  Menee.    The  testator  also  gave  to  the  same  trua-  different  dis- 
tee  the  sum  of  20002,  upon  similar  trusts,  for  the  same  position  of  cer- 
{rcrsons,  transposing  die  natural  sons;   and  after  lega-  tain  articles; 
ctes  to  his  nephew  and  niece,  and  others,  and  some  an-  a  resulting 
nuities,  made   a  residuary  disposition,  beginning  in  the  *"**'  *or  ^ 
following  manner :  nexi  of  kin* 

"  And  as  to  all  my  ready  money,  securities  for  mo* 
fi  ney,  stocks -in  the  public  funds,  goods,  chattels,  per- 
u  sonal  estate,  and  effects  whatsoever,  and  wheresoever,  not 
u  hereinbefore  specifically  or  otherwise  disposed  of,  I  give 
"  and  bequeath  the  same  unto  the  said  John  Leslie  Newark, 

"his 


94© 

Jen. 

Mbmck 

9. 
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"  his  executors,  &c.H  in  trust,  to  pay  his  debts,  lega- 
cies, and  annuities,  and  to  invest  the  residue  upon  trusts 
for  his  natural  sons,  and  his  nephew  and  niece;  giving 
power  to  apply  part  of  the  legacies  of  the  natural  sons 
and  nephew  for  their  advancement. 

The  testator  then  gave  to  Lord  Newark  all  the  real 
estates,  vested  in  him  by  yay  of  mortgage,  for  the 
purppses  of  his  Will,  and  all  real  estates  vested  in 
fiim  upon  any  trust;  and  appointed  Lord  Newarjk  exe- 
cutor ?'  of  this  my  Will,*9  and  guardian  of  his  two  natu- 
ral sons. 

Tb£  testator  died  suddenly  at  Worthing;  and  the  W^D 
fras  found  in.  his  portmanteau  there,  with  various  mar- 
ginal notes,  some  importing  revocations  and  alterations 
pf  particular  bequests,  all  dope  with  a  pencil.  ^  Ijne 
was  drawn  under  the  passage  in  the  beginning  of  the 
.Will,  "  John  Leslie  Newark,  &c.  commonly  called  Lord 
*'  Newarlf"  and  immediately  afterwards  the  words  "  sum 
"  of  4000/.;"  and  against  that  passage  he  had  written, 
f  my  wife  Jane  and  Mr.  JF.  JR.  C.'9  of,  &c.  "  to  be  my 
"  executrix  and  executor."  He  had  also  drawn  a  line 
through  all  the  residuary  bequest,  with  the  exception  of 
these  words,  beginning  the  clause— 


"  And  as  to  all  my  ready  money!  securities  for  money, 
f1  stocks  in  the  public  funds,  goods,  chattels,  personal 

"  estate,  and  effects,  whatsoever,  and — " 

»  ■ 

Against  the  residuary  bequest  he  wrote,  "This  is 
"  fp  be  particularly  noted,"  giving  as  the  reason,  that 
he  meant  to  make  a  different  disposition  of  some  por- 
traits and  other  specific  articles ;  and  against  the  power 
t°.  aPPty  P*rt  °f  the  legacies  of  the  natural  sons  and 
nephew  for  their  afjvancewiit,  "  This  should  be  mo* 
Edified."  - 

The 
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^Tfae  testator,  who  was  a  widower  at  the  date  of  Ml  1011k 

Will,  married  afterwards.    At  Us  death  he  left,  his  wir  Mrnor 
dow  surviving,  and  a  sister,  EUaabetk  Arbmthmat>  and  a  9, 

nephew  and  niece,  his  next  of  kin ;  there  being  no  legi-  liftttowi 
timate  issue. 

The  bill,  filed  by  die  two  natural  sons,  against  the 
acting  executor  and  executrix,  Lord  Newark  having  re* 
nounced,  and  against  the  next  of  kin,  prayed  an  account 
of  the  personal  estate,  &c  thejkgades  of  4000/.  and 
58000/. ;  and  a  declaration,  that  the  Plaintiffs  are  entitled 
to  the  residue ;  insisting,  that  the  residuary  bequest  waa 
not  revoked  as  to  them ;  and  that  by  the  exception  of.  the 
pictures,  &c.  and  the  other  observation  in  the  margin j 
the  testator  shewed  that  he  did  not  intend  wholly  to 
revoke  it. 

'  The  Master  of  the  Rolls  declared  the  cancellation  qt 
the  residuary  bequest  complete  by  striking  out  the  dis-* 
posing  part ;  that  such  cancellation  was  as  effectual  as 
express  revocation ;  and  it  would  have  been  sufficient,  if 
only  the  names  of  the  legatees  had  beeri  struck  oufc 

'  The  question  then  arose,  whether  the  executors  wert 
trustees  of  the  residue  for  the  next  of  kin ;  which,  being 
considered  new,  and  of  some  difficulty,  was  directed  to 
stand  for  argument. 


;  Mr,  Leach,  for  the  executors,  insisted,  that  they  were     JkcMIL 
not  trustees  of  the  residue  for  the  next  of  kin.    The 

■  m  •  • 

jrords  importing  disposition,  "I  give  and  bequeath* 
being  struck  out  of  the  residuary  clause,  the  only  re- 
maining words  shew  no  intention  to  bequeath  the  subject, 
of  which  they  are  merely  an  enumeration ;    therefore 

the 


fttt 


1*11 


ifmtea 
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tbt  executors,  not  being  substituted  for  Lord  Neikkt-lc, 
and  having  no  legacy,  take  thfe  residue,  not  by  the  intend 
tiotit  but  as  being  undisposed.  of*  .  • 


t  f 


Mr.  Martini  Mr.  CooAre,  and  Mr.  Skadu*U>  for  tM 
next  of  Kin. 
•  Though  there  is  no  case  precisely  similar  tb  this,  It  is 
governed  by  the  principles,  which  decided  the  cases  of 
The  Bishop  of  Clogn*  r>  Yomng  {80),  and  NewM  n 
Pmker  <  81 X  The  residuary  clause,  though  revoked  as 
to  the  objects,  is  not  revoked  entirely ;  and  what  remains 
is  a  Buffidctit  indication  of  an  intention  to  make  a  fceafr 
duafy  disposition;  which  is  confirmed  by  the  exception  of 
specific  articles  expressly  for  a  different  disposition,  and 
die  observation  upon  the  power  to  apply  part  of  the  legs* 
cies  of  the  Plaintiffs  and  the  nephew,  for  their  advances 
inent,  "this  should  be  modified."  The  intention  by 
laming  these  executors  in  the  margin  was  to  substitute 
them  for  the  other. 


[  *852  ] 


The  Mastbu  tf  the  Rolls* 
It  is  quite  settled,  that  any  indicatfetl  of  the  testator's 
intention  to  dispose  of  the  residue  is  sufficient  to  exclude 
the  executor ;  though  it  may  be  wholly  uncertain,  what 
disposition  he  intended  to  make  of  that  residue.  Here* 
as  the  Will  originally  stood,  there  was  ah  express  cttspo* 
sition  of  the  residue.  From  whatsoever  motive,  tbt 
testator  cancelled  that  part  of  the  residuary  clause,  de- 
signating the  persons  to  take  interests  in  the  residue,  and 
the  events,  in  which  they  were  to  take  those  interests. 
The  Will,  even  in  its  altered  state,  famishes  sufficient 
evidence,  tfcfct  it  was  in  the  testators  contemplation  td 
*make  the  residue  the  subject  of  testamentary  disposi- 
tion ;  as,  after  disposing  of  several  parts  of  hid  pro* 

perty, 


(80)  2  Ves.  01. 


(81)  Cited  2  Ves.  95,  100. 


CASES  IN  CMANCEkY, 


Ml 


perty,  he  begins  the  clause — "  And,  "  thus  Connecting 
this  with  the  preceding  disposing  clauses;  "as  to  all  my 
"  ready  money,  securities  for  money,  stock  in  the  pubU* 
"  funds,  goods*  chattels,  personal  estate,  and  effects 
*'  whatsoever,  and^-r n 

That  is  the  proper  commencement  of  a  residuary 
clause ;  and  it  shews,  the  testator  did  not  mean  his  Will 
to  be  entirely  silent  with  regard  to  the  residue ;  though 
he  has  not  gone  on  to  specify  the  disposition  he  intended 
to  make  of  that  residue.  It  is  admitted,  that,  if  he  had 
added  the  words,  "  I  give  and  bequeath,"  though  without 
saying  to  whom,  the  executors  would  have  been  excluded* 
It  would  then  have  been  the  case  of  The  Bishop  qf 
Cloyne  v.  Young  (82)  in  terms;  but  it  appears  to  me, 
that  the  clauses  are  substantially  the  same*  A  dispo* 
aition  in  favor  of  no  one  is  no  disposition ;  it  is  only  evi-» 
depce,  that  the  testator  had  it  in  contemplation  to  make 
some  disposition*  The  insertion  of  a  residuary  clause* 
in  the  style  and  form  proper  for  such  clause,  furnishes 
just  the  same  evidence ;  as  it  is  not  to  be  supposed  by 
reasonable  intendment,  that  the  clause,  if  ^perfected, 
could  have  terminated  otherwise  than  in  some  disposition 
of  the  property  described.  Any  intention  of  disposition 
woi^d  be  sufficient  to  exclude  the  executor :  even  sup- 
posing the  intention  to  have  been  to  give  the  residue  to 
the  executor  himself;  who  then,  as  Lord  Hardtoicie 
observes,  was  intended  to  take,  not  in  the  character  of 
executor,  but  by  express  bequest. 

This .  testator  has  left  his  Will  in  such  a  state,  that 
his  real  intention  may  probably  be  disappointed  by  the 
judgment,  which  the  Court  is  obliged  to  form,  without 
*a  knowledge  of  his  actual  intention,  from  what  appears 
upon  the  face  of  the  instrument :  but  I  do  not  believe, 

from 
(82)  2  Vet.  91. 
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fatal  any  thing  that  I  see  in  this  Willi  that  his  intention 
was,  that  the  executors  should  in  that  capacity  take  the 
residue  (83). 

($3)  Se&  the  various  cases  to  residue  undisposed  of,  in 
upon  the  question  between  the  note,  ante,  Vol.  I,  OR, 
Executor  and  next  of  kin,  as     Nauru  v.  Finch. 


l4ll. 
2fcc5tA« 
Writ  of  Ne 
exeat  Regno, 
on  affidavit, 
not  by  the 
Plaintiff,  to  in 


COLLINSON  v. 


k  MOTION  was  made  for  a  writ  of  Ne  exeat  Regnd 
"^  against  the  Defendant,  on  an  affidavit,  not  by  the 
Plaintiff,  but  another,  to  belief  of  the  Defendant's  in- 
tention to  quit  the  kingdom,  upon  information,  received 
faction  "and  ^POin  ****  P^*80118  °f  his  family,  that  they  were  about  to 
belief  of  inten-  &°  *°  the  Isle  of  Man*  The  Bill  did  not  pray  the  writ; 
tionto  quit  the  hor  was  there  an  affidavit  of  the  debt;  but  it  appeared 
Kingdom,  ac-  by  the  Master's  Repott  absolutely  confirmed, 
oording  to  the 
nature  of  the  Mr  BeU  >m  gUpport  0f  the  Motion. 

,  '         The    several    recent  applications  for  this  writ,  from 

oeived  from  ^e  ca8e  °^^US8e^  v*  dsby  (  84  )  to  Jones  v.Atep&stn  (85), 
persons  of  the  have  not  completely  settled  whether  information  and  belief 
Defendant's       are  a  sufficient  ground  for  granting  it.   In  Russell  v.  Ashy 

Butter,  Justice,  held  an  affidavit,  stating  positive  belief, 
that  the  party  was  going  to  quit  the  jurisdiction,  sufficient 
without  stating  the  reason  of  that  belief.  In  Etches  v. 
Lance  (  86  )  your  Lordship  thought  the  ground  of  belief 

must 


family,  that 
they  were 
about  to  go 
to  the  Ish 
of  Man. 

Prayer  for  the 
writ  of  Ne 
exeat  Regno  in 
the  BUI  not 


(84)  Ante,  Vol.  V,  06. 

(85)  Ante,  Vol. XVI,  470. 

(86)  Ante,  Vol.  VI  f,  417. 
essential;   nor  Anuinck    v#  Barklay,  VIII 
affidavit  of  the  ^      H  y    M' Entire. 

debt,estabhsh-  V¥  . .        .  -1%        4      T  ft, 
...  XI,  64,  and  the  notes,  I,  95. 

Master's  Report,  absolutely  confirmed. 


IV,  502.  Howden  v.  Rogers 
Dick  v.  Swinton.  1  Vet.  $  Be*. 
129,  371.  Mr.  Beamas 
Brief  View  of  the  Writ  of 
Ne  exeat  Regno. 
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must  be  stated.     Thd  conclusion  seems  to  be,  that  it         1811. 
must  depend  upon  the  nature  of  the  information  and     _   ^^ 

1.1-*/.*  i  i  .  *      i.i      i         Collinson 

belief:  for  instance,  that    the  regiment,  of  which  the  v% 

Defendant  is  an  officer,  is  ordered  abroad ;  as  that  may        • 

be  mere  information  from  the  newspapers.  This  appli- 
cation is  made  upon  an  affidavit,  not  by  the  Plaintiff,  but 
another  person,  of  firm  belief,  upon  positive  information 
from  two  branches  of  the  Defendant's  family,  that  they 
are  going  to  the  Isle  of  Man. 

It  is  not  necessary,  though  usual,  that  the  Bill  should 
pray  the  writ  ;  Loyd  v.  Cardy  ( 87  ).  In  Ex  parte 
Brunker  ( 88)  it  was  refused  without  a  Bill  filed ;  but  the 
ground  was,  that  the  application  was  not  properly  a  sub- 
ject of  equitable  jurisdiction,  but  in  aid  of  the  Law ; 
and  sought  the  effect  of  execution  before  judgment.  The 
intention  to  go  abroad  may  arise  in  the  progress  of  a 
cause;  and  this  is  that  case.  There  is  no  affidavit  of 
the  debt ;  but  the  Master's  Report,  which  is  absolutely 
confirmed,  is  quite  sufficient 

The  Lord  Chancellor. 
As  to  the  latter  point  the  authorities  referred  to  leave 
no  doubt ;  nor  should  I  have  had  much,  if  no  authority 
had  been  mentioned.  When  this  prerogative  writ  came  to 
be  applied  as  a  civil  process,  it  would  have  been  an  extra- 
ordinary exercise  of  jurisdiction  to  refuse  it  merely  as  riot 
prayed  in  a  stage  of  the  proceedings,  when  there  was  no 
pretence  for  praying  it.  If,  when  the  Bill  was  filed,  the 
Defendant  did  not  intend  to  leave  the  kingdom,  it  would 
have  been  highly  improper  to  pray  the  writ.  A  ground- 
less suggestion,  that  the  Defendant  means  to  abscond, 

would 

(87)  Pre.  Ch.  171 .  (88)  8  P.  Will.  S\2. 

Vol.  XVIII.  Z 
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1811«         would  press  too  harshly;  and  would  also  operate  to  create 

£Q!T*m'    H     the  very  mischief  which  the  Court,  permitting  the  Motiosj 

Va  without  notice,  means  to  prevent.    The  omission  to  pfeaji 

•        tlie  writ  therefore  forms  no  objection. 

No  notice  of 

Motion  for  the      Tbe  other      int  h      frequently  embarrassed  me;  bat 

writ  of  Ne        .  r  .       , .  ,     ,  ^  ^    \  A    , 

exeat  Remto       "^re  are  cases,  in  which  the  Court  appears  to  have  ier 

garded,  and  acted  upon,  the  nature  of  the  information 
and  belief.  The  information  is  in  this  instance  giten  by 
persons  of  the  Defendant's  family ;  who  therefore  could 
not  be  brought  forward  to  make  an  affidavit ;  and  the 
circumstance,  that  the  party  has  not  made  the  affidavit, 
has  not  been  considered  an  objection. 

The  Master's  Report,  absolutely  confirmed,  is  quite 
sufficient,  without  an  affidavit  of  the  debt. 


The  Writ  was  graqted. 


The  MAYOR,  &c.  of  LONDON  v.  HEDGER. 


••• 

>      rpHE  BUI  stated  a  lease  by  the  Plaintiffs,  dated  the  1st 

at  of  March,  1785,  of  premises  in  St.  George's  Ftdk 


1810.         The  Master  of  The  Rolls  for  The  Lonp  Chancelloe. 
Dec.l9th,2Ut. 
Covenant  to 
repair,  and 

_,  to  the  Defendant  Hedger,  to  hold  from  Lady-day  ensuing 

der,  buildings  ™? 

in  good  condition  does  not  preclude  an  Injunction  against  pulling 
them  down,  and  carrying  away  the  materials,  just  before  the  end  of 
the  Term. 
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HSDGBR. 


for  the  term  of  twenty-five  years,  at  a  rent  of  500/.;         1SI1. 
containing  a  covenant  by  the  lessee,  that  he,  his  exe-  xho  Mayor  f 
outers,  administrators,  and  assigns,  would  from  time  to       London 
time,  and  at   all  times,  during  the  term,  when  and  as 
often  aa  need  shall  require,  repair,  &c.  the  premises, 
hedge,  ditch,  fence,  and  the  same  being  so  repaired,  &c. 
at  the  end,  expiration,  or  other  sooner  determination,  of 
such  indenture,    with  all  doors,  locks,  windows,  shut- 
ters, &c.  and  such  other   materials,  as  were  then,   or 
which  should  or  might  at  any  time  or  time  afterwards 
during  the  said  term  be,  set  up,  fixed,  or  erected,  sur- 
render, &c.  with  the  fixtures  contained  in  an  inventory, 
in  good  condition,  reasonable  uses,  &c.  excepted. 


'  The  Bill  farther  stated,  that  the  Defendant  Hedger  has 
granted  under-leases;  and  he  and  his  tenants,  having 
erected  several  houses,  are  pulling  them  down,  and  carry- 
ing off  the  materials ;  and  threaten  so  to  do  as  to  the 
whole:  that  the  other  Defendants  are  in  possession  as 
under-tenants;  but  as  to  the  parts,  or  in  what  manner, 
the  Plaintiff  is  unable  to  set  forth ;  and  by  collusion  with 
-the  Defendant  Hedger  are  pulling  down,  &c. — praying 
a  discovery,  account,  and  injunction. 


The  Defendants  put  in  separate  Demurrers  and  An- 
swers :  as  to  the  discovery,  whether  Hedger  did  not 
enter,  is  not  in  possession  by  himself  or  his  under-tenants, 
and  did  not  agree  to  grant  under-leases,  whether  there 
were  not  at  the  time  of  granting  those  under-leases 
houses,  &c.  whether  the  lease  did  not  expire  at  the 
time  mentioned,  or  when  whether  he  and  his  under- 
tenants by  collusion  have  begun,  and  threaten  and  intend, 
to  pull  down,  &c.  whether  they  are  in  possession,  and  of 
what  parts  whether  they  have  pulled  down  and  sold,  &c, 
whether  Hedger  has,  or  has  not,  interfered  to  prevent 

Z2  them; 
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1811/        tbem;  whether  the  Plaintiffs  have  made  applications,  &c 

_,,    ^T*^      r  whether  the  Defendants  refuse,  and  why.  and  to  all  the 

The  Ma  tor  of     ,.   _    _  ,    .  *     _         /' 

London,      relief,  they  demurred  for  want  of  equity:   and  for  an- 
v.  swer  to  the  rest  of  the  Bill  say,  they  believe  the  Plain-; 

tiffs  are  seised  or  entitled,  and  the  indenture  of  lease* 
was  made  between  them  and  Hedger,  as  stated  in  the 
BUI.     . 

Sir  Samuel  RomiUy,  Mr.  Johnson,  and  Mr.  Fisher,  in 
support  of  the  Demurrers;  Mr. Richards  and  Mi.Bcll, 
for  the  Plaintiffs. 


Dec.  21st. 


The  Master  of  the  Rolls  ( 89 )  said,  he  had  looked 
into  the  cases:  and  did  not  think  that  the  covenant  in 
the  lease  would  preclude  the  Plaintiffs  from  an  In-, 
junction. 


The  Demurrer  were  accordingly  over-ruled. 


(89)  Ex  Relatione. 
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Rolls. 
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Mhrch  2Ii/. 

1813. 
DUPUIS  v.  EDWARDS.  Au^  Qdf  4tkf 

JJY  indenture,  dated  the  22d    of  February,  1800,  to  Jurisdiction 

consideration  of  950/.  paid  by  the  Defendant  Ed-  of  a  Court  of 

wards  to  the  Plaintiff  at  or  before  the  sealing  and  deli-  E<luitJ  uP0tt 

very  the  Plaintiff  granted  to  the  Defendant,  his  execu-  °kJef|ion*  *> 
tors,  administrators  and  assigns,  an  annuity  of  132/.  for    -        . 
the  natural  life  of  the  Plaintiff,  to  be  paid  half  yearly    Annuity  se- 

on  the  22d  of  August  and  22d  of  February,  to  be  issuing  cured  on  Di- 
and  payable  out  of  and  charged  upon  the  residue  of  vidends   of 

dividends  of  3  per  cent.  Bank  Annuities,  after  deduct-  Stock,  standing 

ing  another  annuity  of  50/.  to  Letitia  Miles  under  a  De-  in  lrast  among 

cree,  and  also  a  proportionable  part  of  the  said  annuity  °ther  tnmS8 

up  to  the  day  of  the  death  of  the  Plaintiff,  in  case  he  -     ..f  gra     r 

should  die  before  the  expiration  of  any  half  year;  with  a  wjtnjn  t'ne  e« 

covenant,  that  the  Plaintiff,  his  heirs,  executors,  or  ad-  ception  in  the 

ministrators,  should  pay  the  annuity,  &c. ;  and  that,  in  Annuity  Act. 
case  default  should  be  made  on  the  day,  &c.  or  in  case     Omission  in 

the  Plaintiff  should  sell,  or  offer  to  sell,  his  interest  in  any  &*  Memorial 

part  of  the  said  Bank  Annuities  without  consent  in  writ-  of  an  Aniraity 
ing  of  Edwards,  his  executors,  &c  then  and  in  either  of  ...  ,~      TfT 

such  cases  it  should  be  lawful  to  Edwards,  his  execu-  c. 26. (repealed 

tors,  &c.  at  the  costs  and  charges  of  the  Plaintiff,  tp  apjfiy  by  53  Geo.  Ill, 

by  Petition  or  Motion  for  an  Order  to  be  made  by  this  c.  141. )  of  a 

Court  to  be  paid  by  the  Accountant  General  out  of  the  said  proviso  for 

dividends  in  future,  not  only  the  said  annuity,  but  also  the  8ta^  °*  Execu- 

arrears,  together  with  all  costs  and  charges  attending  the    *01)  un  or  a 

.....  ~  .  n       .      Judgment,  one 

application,  and  to  instruct  Counsel  to  consent  for  the    *  t«     aecari_ 

Plaintiff,  and  to  execute  and  concur  in  all  farther  acts,  ||es   UQi[\  20 

&c. ;  days  after  de- 
fault, was  fatal* 
Not  necessary  under  the  stat.  17  Geo.  Ill,  c.  26,  to  insert  in  the 
Memorial  of  an  Annuity  a  covenant  for  payment,  or  any  particular 
remedy,  except  as  creating  a  trust  within  the  Act;  and  as  to  the 
necessity  of  statiug  the  trusts,  Qvcere. 
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&c. ;  appointing  Edwards  his  attorney  for  the  purposed 
aforesaid* 

The  Plaintiff  also  executed  a  warrant  of  attorney,  of 
even  date  with  the  deed,  authorizing  Philipson  and  Lamb 
to  confess  judgment  upon  2000/. ;  and  it  waf  'declared, 
that  the  judgment  so  entered  up  was,  and  that  Edwards 
should  stand  possessed  thereof  as,  an  immediate  secu- 
rity for  the  better  and  more  effectual  payment  of  the 
annuity;  but  that  no  execution  should  be  taken  out 
upon  the  said  judgment,  until  some  half-yearly  payment 
should  be  in  arrear  twenty  days. 

The  bill,  suggesting  that  no  proper  memorial  haj 
been  enrolled,  prayed,  that  the  annuity  may  be  declared 
void,  and  with  the  warrant  of  attorney,  &c.  may  be  dty 
livered  up ;  that  the  accounts  may  be  taken ;  and  that 
the  payments  of  the  annuity  may  be  applied,  first  to 
the  interest,  and  secondly  to  the  principal,  of  the 
money  advanced ;  offering  to  pay  the  balance,  if  any  was 
due. 


A  memorial  was  enrolled  of  the  indenture  between,  &e» 
whereby  the  Plaintiff  in  consideration  of  9501.  did 
grant,  &c.  one  annuity,  &c.  charged  upon  all  those 
therein  before  mentioned  residue  of  3  per  cent.  Bank 
Annuities,  after  deducting  the  annuity  of  50/.  to  Latiti* 
Miles,  as  by  the  said  Decree  is  directed ;  and  also  a  pro* 
portionable  part  up  to  the  day  of  the  death  of  the  Plan- 
tiff,  &c. ;  and  also  a  warranj  of  attorney,  bearing  even 
date,  &c.  authorizing  Philipson  and  Lamb  to  confess 
judgment  upon  2000/. ;  also  of  a  judgment  against  the 
Plaintiff  for  the  said  2000/.,  besides  costs ;  and  which 
said  indenture  and  warrant  of  attorney,  as  to  the  doe 
execution  thereof  respectively,  are  witnessed  by  Thomas 
Philipson  and  Thomas  Lamb* 

The 
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The '  objections  taken  to  the  memorial  wfcre,  6rst,  the 
omission  of  the  covenant,  binding  the  grantor  and  his 
heirs;  secondly,  the  omission  of  the  clause,  that  in  case 
of  default  in  payment,  or  in  case  the  Plaintiff  should  sell 
or  offer  to  sell  his  interest  in  any  part  of  the  Bank  Annui- 
ties without  the  consent  in  writing  of  Edwards,  his 
executors,  &c.  he  should  be  at  liberty  to  apply  to  the 
Court ;  thirdly,  the  omission  of  the  proviso  for  stay  of 
execution  upon  the  judgment,  until  some  half  yearly 
payment  should  be  in  arrear  twenty  days. 

For  the  Defendant,  two  preliminary  objections  were 
taken :  first,  to  the  jurisdiction ;  secondly,  that  a  memo-* 
rial  was  not  necessary ;  the  transaction  being  a  sale  of 
dividends ;  and,  if  it  could  be  considered  as  a  grant  of 
an  annuity,  being  secured  by  a  transfer  of  stock,  it  was 
not  within  the  Statute  (  90  ). 

»  9 

Mr.  Hart  and  Mr.  Cooke  for  the  Plaintiff;  Sir  Samuel 
Romitty,  Mr.  Leach,  and  Mr.  Court enay,  for  the  De- 
fendant. 


1811. 


Dupuis 

v. 

Edwards* 


The  Master  of  the  Rolls. 
:  The  object  of  this  bill  is  to  set  aside  the  grant  of  an'  March  21rf, 
annuity,  and  to  hate  the  deeds  delivered  up  to  be  can- 
celled upon  the  sole  ground  of  defects  in  the  memorial. 
The  Defendant's  Counsel  made  a  previous  question  as  to 
the  jurisdiction  of  the  Court,  and  another  as  to  the  ne- 
cessity of  enrolling  any  memorial  in  this  Case.  As  to  the 
question  of  jurisdiction,  it  has  been  so  often  affirmed  and 

exercised, 


(90)  Statute  17  Geo.  III. 
c.  261.  Repealed  by  Statute 
53  Geo.  III.  c.  141;  which 
gives  a  short  form  of  a  Me- 


morial for  future  Annuities. 
See  the  nots,  ante,  Vol.  II, 
30. 
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exercised,  that  I  do  not  think  it  is  open  to  me  to  enter 
into  the  discussion;  otherwise  I  should  think,  there  is  no 
ground  whatsoever  for  a  doubt  upon  it.    As  to  the  other 
preliminary  point,  it  is  contended,  that  any  memorial  was 
unnecessary  in  this  case,  for  two  reasons :  first,  that  the 
transaction  is  to  be  considered  rather  as  a  sale  of  divi- 
dends than  as  the  grant  of  an  annuity ;  secondly,  that, 
if  a  grant  of  an  annuity,  it  is  an  annuity  secured  by  a 
transfer  of  stock.    As  to  the  first  point,  the  transaction 
is  evidently  both  in  form  and  substance  the  grant  of  an 
annuity,    secured    upon    dividends  of    stock,    and  not 
merely  an    assignment    of   the  dividends.      As:  to  the 
other  point,  this  is  no  otherwise  a  transfer  of  stock  than 
as  stock  was  standing  upon  trust,  among  other  things, '  to 
pay  the  dividends  to  the  grantor  for  life,  upon  which  he 
secured  the  annuity ;  but  the  transfer,  spoken  of  by  the 
act,  is  an  actual  transfer  of  stock,  the  dividends  whereof 
are  of  equal  or  greater  annual  value  than  the  annuity; 
as  was  held  by  the  Court  of  King's  Bench  in  the  case 
of  Duff  v.  Atkinson.    Here  no  transfer  of  stock  was,  or 
could  have  been,  made ;  the  grantor  being  only  tenant 
for  life. 


Then,  as  to  the  defects  of  the  memorial :  first*  die 
omission  of  a  covenant,  by  which  the  grantor  was  bound 
for  his  heirs;  secondly,  the  omission  of  a  clause,  that 
by  non-payment,  or  in  case  the  grantor  should  attempt 
to  sell  his  interest  in  the  fund  without  the  consent  of  the 
grantee,  he  should  be  at  liberty  to  apply  to  the  Court 
for  an  order  to  be  paid  by  the  Accountant-General  \ 
thirdly,  the  annuity  being  farther  secured  by  a  warrant 
of  attorney  to  confess  judgment,  with  a  proviso  that  no 
execution  should  be  taken  out  until  some  half  yearly 
payment  should  be  in  arrear  twenty  days ;  it  is  alleged, 
that  the  omission  of  this  proviso  renders  it  invalid. 


As 
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As  to  the  first  objection,  the  case  of  O'Callagha*  v. 
Ingilby  (91)  has  determined,  that  it  is  not  necessary  to 
insert  a  covenant  for  payment  of  the  annuity.  As  to  the 
power  to  apply  to  the  Court  for  an  order  for  payment  by 
the  Accountant-General,  there  is  nothing  in  the  act  mak- 
ing it  necessary  to  insert  any  particular  remedy,  to  .which 
the  grantee  is  authorized  to  resort.  In  the  case  just 
alluded  to  it  was  held,  that  powers  of  entry  and  distress 
need  not  be  stated,  except  so  far  as  they  create  a  trust, 
which  brings  them  within  the  branch  of  the  act  relating 
to  trustees.  Here  there  is  no'  trust ;  and  the  cases, 
where  the  Court  of  King's  Bench  have  held  it  necessary 
to  state  the  trusts,  have  been  questioned  in  Defaria  v. 
$turt(92). 


1611. 


Dupuis 

v. 

Edwards. 


Then,  as  to  the  stay  of  execution  upon  the  judg- 
ment ;  if  this  were  Res  Integra,  I  should  doubt,  whether 
there  is  any  thing  in  the  Annuity  Act,  making  it  neces- 
sary to  introduce  such  a  proviso  in  the  memorial :  but 
that  point  is  expressly  determined  in  Cunningham  v.  Mac- 
kenzie (93),  and  Otton  v.  Knight  (  94) ;  where  it  was 
held,  that  if  an  annuity  be  secured  by  a  warrant  of  at- 
torney to  confess  judgment,  and  there  is  a  stipulation  in 
the  deed,  that  execution  shall  not  be  taken  out  for  a 
given  number  of  days,  that  agreement  must  be  inserted 
in  the  memorial ;  and  the  omission  of  it  is  fatal.  Con- 
ceiving myself  bound  by  these  two  decisions  of  a  Court 
of  Law,  I  must,  with  great  reluctance,  set  aside  this 
annuity,  and  direct  the  consequential  account  (95) 
to  be  taken  ;  and  I  shall  make  that  Decree,  without 
costs.  / 


After 


(91)  9  East,  135. 

(92)  2  Taunt.  225. 

(93)  2  Bos.  8f  Pul.  598. 

(94)  3  Bob.  £  Pul.  153. 


(95)  Holbrook  v.  Sharpey, 
post,  Vol.  XIX,  131.  Byne 
v.  Vivian,  ante,  V,  C04. 
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After  the  decision  of  the  case  of  Horutoodv.  Under- 
kill  ( 96  J  in  the  Exchequer  Chamber,  reversing  the  judg- 
ment in  the  Court  of  King's  Bench,  this  ease  was  agau* 
brought  before  the  Master  of  the  Rolls  by  a  petition  of 
re-hearing)  when  the  same  objections  to  -the  memorial 
were  repeated ;  and  farther  objections  were  taken. 

Mr.  Hart  and  Mr.  Cooke,  for  the  Plaintiff: 
.  The  general  objection  is,  that  this  memorial,  hdt  dis-* 
closing  all*  that  ought  to  be  disclosed,  is  not  a  fatf  re- 
presentation of  the  deed;  admitting,  that  the  objection 
from  not  stating  that  the -heirs  art  bourid,  is  done  atfay  by 
the  decision  of  the  Exchequer  Chamber.  The  ufemorial 
is  silent  as  to  that  important  part  of  the  transaction/ 
Within  the  expressed  terms  of  the  act,  the  persons,  by 
whom  and  to  whom,  the  consideration  wad  paid,  and  the 
manner  of  payment;  secondly,  as  to  the  clause,  prorid* 
kig  the  farther  benefit  of  an  order  for  payment  by  the 
Aecotmtcmt*Qeneral  in  default  of  payment,  or  in  case 
the  Plaintiff  should  offer  to  sell  any  part  of  the  fund 
without  the  Defendant's  consent  in  writing;  enabling 
the  grantee  to  use  the  grantor's  name  without  consent; 
and  engaging  for  his  concurrence  in  any  farther  act,  that 
might  be  requisite  to  obtain  the  benefit  of  that  order; 
thirdly,  as  to  th£  defeasance,  embodied  in  the  instrument, 
against  the  effects  of  that  judgment,  which  the  grantor 
was  to  confess. 

The  silence  of  the  memorial  as  to  these  points  is  upon 
the  decisions  fatal.    The  rule,  that  every  material  stipu- 
lation  in    the  instrument  should  be  stated  in  the-  me- 
morial, 


(96)  10  East,  123.  4  Taunt.      Ware  v.  Norwood,  ante,  Vol 
346.     Underhill  v.  Horwood,      X,  219.     XIV,  28. 
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morial,  Cummins  v.  Isaac  (9?)  was  followed  up  by  Taylor 
v.  Johnson  (  98  )  and  Desenfans  v.  O'Brien  (  99  ) ;  and  uport 
many  other  decisions  this  general  way  of  setting  forth  the 
consideration  cannot  stand/  Rumhalt  v.  Murray  (  100  ), 
Kirkman  v.  Price  ( 1 ).  The'  contract-  between  these 
parties  depends  in  a  great  measure  upon  the  Covenants  to 
be  entered  into*  The  memorial  ought  to  be  such,  that* 
according  to  Lord  Kenyori*  expression,  the  Res  gesiS 
may  appear ;  that  any  person  may  know  what  the  annuity 
Is ;  to  whom,  and  by  whom,  payable ;  for  what  considera- 
tion, and  what  are  the  particular  terms ;  so  that  it  may 
not  be  necessary  to  resort  to  the  deed  for  the  truth'  of  thfe 
transaction.  It  is  impossible  to  collect  that  information 
from  this  memorials 


mi 


EftVABM, 


Another  objection  is  to  the  statement  of  the  attesta- 
tion, that  the  indenture  and  warrant  of  attorney  respect 
tively  are  witnessed  by  the  two  persons  named;  not  dis* 
tinguishing  the  attestation  to  each  instrument  Hart  y. 
Lovelace  (  2 ). 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr-  Courtenay9 
for  the  Defendant 
There  is  no  authority,  requiring  the  memorial  to  state 
by  whom,  and  to  whom,  the  consideration,  that  is,  what 
induces  to  the  grant,  was  paid.  Some  loose  expressions 
to  that  effect  fell  from  the  Lord  Chancellor  in  The  Duke 
of  Bolton  v.  Williams  (3) ;  but  the  consideration,  ex- 
pressed in  that  memorial, was  quite  different  from  that  really 
paid ;  and  it  was  very  material,  that  the  particular  mode  of 

payment 


(97)  8  Term  Rep.  183. 

(08)  8  Term  Rep.  184. 

(09)  3  East,  559. 
(LOO)  3  Term  Rep.  298. 


(1)  1  H.  Black.  309, 

(2)  0  Term  Rep.  471. 

(3)  Ante,  Vol.    IF,    138; 
see  153.    4  Bro.  C.  C.  297. 
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payment  should  appear.  If  it  is  necessary,  that  these 
circumstances  should  be  stated,  that  necessity  consists 
only  in  Lord  Kent/on  a  declaration,  that  the  Res  geste 
must  appear;  as,  if  the  consideration  was  not  of  the 
nature  of  money,  but  notes,  which  might  not  be  paid* 
It  must  then  depend  upon  the  fact ;  and  the  plain  mean- 
ing heg£  is,  that  the,  consideration  was  paid  by  the 
grantee  to  the  graQtor.  That  is  the  fact :  and  it  ia  so 
stated  in  the  deed.  Upon  this  ground  the  omission  of 
the  clause  of  redemption,  a  most  material  part  of  the  Res 
gesUe%  would  be  fatal  to  a  memorial :  but  that  expression 
must  be  construed  with  reference  to  what  the  Statute 
requires.  If  it  is  to  be  carried  to  the  extent  now  pressed, 
a  clause  of  distress  also,  which  never  was  in  a  memorial, 
with  any  limitation  of  time,  to  which  it  may  be  subject, 
must  be  inserted.  That  expression  of  Lord  Rosslyn  is 
expressly  contradicted  in  Ex  parte  Russell^).  The 
result  of  all  the  decisions  is  merely,  that  the  real  trans- 
action must  appear  in  the  memorial;  not  that  it  must 
be  stated  in  any  particular  way.  No  one  can  be  de- 
ceived by  this  memorial. 


»    *  

The  next  objection  turns  upon  the  same  point    The 

real  transaction  must  appear ;  but  it  is  not  necessary  to 
set  out  the  whole  deed,  though  such  nice  decisions  have 
taken  place  upon  this  Act  of  Parliament,  that  it  is  fre- 
quently done  for  safety.  The  distinction  is,  that  every 
thing,  varying  the  situation  of  the  grantor  and  grantee, 
must  be  stated ;  if,  for  instance,  the  annuitant  is  to  have 
possession  of  an  estate.  The  power  to  apply  to  the 
Court  of  Chancery  is  implied  in  the  preceding  statement, 
that  the  annuity  is  to  be  payable  out  of,  and  charged 
upon,  the  dividends ;  a  power,  which,  had  it  not  been 
expressed,  is  the  natural  effect  of  the  security. 

Then, 


(4)  1  Bos.  £  Pul.  02. 
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*  Then,  as  to  the  third  objection,  that  the  provision 
for  stay  of  execution  is  not  stated,  the  only  interpreta- 
tion of  this  Statute  is,  that  substantially  the  transaction 
must  appear  upon  the  memorial ;  and  the  .provision,  that 
a  certain  number  of  days  must  elapse,  before  execution 
can  be  taken  out,  can  hardly  be  considered  so  sub- 
stantial, that  the  omission  of  it  should  by  vitiating  the 
memorial  annul  the  transaction.  •   ■  •- 
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As  to  the  objection  upon  the  attestation,  the  plain 
meaning,  corresponding  with  the  fact,  is,  that  each  in- 
strument, the  indenture  and  the  warrant  of  attorney, 
was  attested  by  two  witnesses.  In  the  case  cited  the 
debd  was  stated  to  have  been  executed  in  the  presence  of 
two  persons  named,  or  •  one  of  them.  -  In  Ex  parte 
M'Reth  (5),  upon  an  objection  the  converse  of  this,' 
the  construction  of  the  statement,  that  the  bond,  warrant 
of  attorney,  indenture  and  deed  poll,  are  witnessed  by 
four  persons  named,  was,  that  each  instrument  was  wit- 
nessed by  the  four. 

Mr.  Hart,  in  Reply. 
The  intention  of  the  Legislature  was  to  record  upon 
the  evidence  of  the  grantee  himself  all  the  facts.  That  is 
the  meaning  of  Lord  Keni/on's  expression,  that  the  Res 
gestae  must  appear;  and  the  question  has  always  been, 
whether  the  omission  was  of  a  material  fact,  which  the 
memorial,  as  a  correct  abbreviation  of  the  instrument, 
ought  to  contain.  It  may  perhaps  be  implied,  that  the 
consideration  was  money,  unless  expressed  to  be  some- 
thing different ;  but  the  act,  declaring  that  the  memorial 
shall  state  specifically  by  whom,  and  on  whose  behalf,  the 
consideration  was  advanced,  must  surely  be  understood  as 

requiring 


(5)  2  East,  563. 


per 


161 1. 


Dorm* 
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requiring  the  circumstances  of  the  payment  to  appeal  in 
jfchat  uifttKument,  which  is  intended,  to  he  a  fair  and  rea- 
sonable disclosure  of  all  the  important  parts  of  the  deed. 
All  waa  to  appear  by  direct  averment,  leaving,  nothing 
to  implication*  ...... 


/Lmg.bih. 


The  Master  of  the  Rolls,  having  read  the  note  of 
his  judgment  above  stated,  observed,  that  it  turned,  not 
upon  the  case  of  Horwood  v.  UnderhiU,  but  entirely 
ppon  the  omission  of  the  power  for  stay  of  execution, 
which  was  held  a  fttal  objection  by  the  Court  of  Com- 
mon Pleas  in  two  cases,  determining  the  very  point. 
Therefore  the  reversal  of  the  judgment,  pronounced  by 
the  Court  of  King's  Bench  on  Horwood  v,  UnderMU^ 
could  not  affect  this  Pecree* 


The  Decree  was  accordingly  affirmed. 


CASES  IN  CHANCERY,  06* 


CHAMBERS  0.  BRAILSFORD*  ibik 

ttAMUEL  BR  AILS  FORD,  by  his  WiH,  dated  the    Devise  in  n* 

•       7th  of  February,  1793,  directing  his  debts  to  be  »ainder  to 

paid,   and  giving  several  annuities  and  legacies,  gayg  |(  *pnc 

to  bis  wife  for  her  own  use  during  life,  his  silver  plat?,  u  ..-'  „'      . 

household  linen,  &c ;  and  after  her  decease,  to  .his  ex-  a^ter '.  jg  j^ 

ecutors,  for  the  use  of  Samuel  Braihford  the  younger,  cea8e  to  "  the 

Son  of  his  nephew  Samuel  Prailtford,  until  he  .  should  "  said  T.  JB. 

attain  to  the  age  of  twenty-one  years ;.  but  if  he  should  "  son  of  my 

die  before  he  attained  to  the  age  of  twenty-one  years;  "  nephew  &* 

then  that  his  said  silver  plate,  &c»  should  go  to  Thorns  an°  *"s  heirs* 

Brailsford,    the    eldest    son    of    his    nephew   Samuel   ,  ?e^  ew  ° 

the  same  name 
Prailsford9  when  he  should  attain  the  age  of  twenty*  <<  j*  1? "  not 

one  years.  beillg  beforo 

mentioned, 
After  some  farther  legacies,   &c.    the  testator   gave  and  in  every 
f '  unto  Samuel  Braihford,  (  second   son  of  my  nephew  other  instance 
"  Samuel  Brailtford),  when  he  shall  attain  the  age  of  ihe  de™ee  bc' 

"  twenty-one  years,"  all  his  sums  of  money  and   secu-  .  *  P°ln      ou 

.  .  Dy  reference 

nties,    surplus  of  rents,   &c. ;    but  if  the  said  Samuel      j  narticular 

Brailsford  the  younger  should  die  before  he  attains  .the  description  of 

age  of  twenty-one  years,   the  testator  gave  tbe  above  the  degree  of 

legacy  to  and  amongst  the  sisters  of  the  said  Samuel  relationship, 

Brailsford  the  younger,  if  any  there  should  be,  and  as  the  great-ne- 

tenants  in  common,  equally,  share  and  share  alike,  as  P.w  held  to 

they  attain  the  age  of  twenty-one  years.  V*  ..n  e     ^ 

tions. 
The  testator  then  devised  all  his  freehold,  copyhold,    Bequest  of 

$nd  real,  estates  whatsoever  and  wheresoever,  to  his  bro-  accumulated 

ther  fund  from  real 
and  personal 
estate,  when  the  legatee  attains  twenty-one,  upon   his  death  under 
that  age  a  resulting  trust  for  the  respective  representatives. 

Devise,  when  the  devisee  attains  twenty-one,  a  resulting  trust  for 
the  heir  until  that  period ;  and  by  the  previous  death  of  the  devisee 
the  remainder  accelerated. 


Chambers 
v. 
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1811.         ther  John  Brailsford  and  two  others,  their  heirs,  ftc 
upon  trust9  that"  Thomas  Brailsford  the  younger,  son 
"  of  my  nephew  Samuel  Brailsford,  shall   enter  upon  " 
Brailsford.  all  his  freehold  and  copyhold  estates  in  the  counties  of 

Nottingham    and  Derby,  when  he  attains  the  age  rf 
twenty-one  years,  to  hold  for  and  during  the  term  of 
his  natural  life ;  and  from  and'  after  his  decease  unto 
and  to  the  use  of  the  first-born  son  of  the  body  of  the 
said  "  Thomas  Brailsford,  son  of  my  nephew  Samuel 
"  Brailsford,*9  and  the  heirs  of  the  body  of  such  first- 
born son;  and  for  default  of  such  issue,  to  the  use  of 
"  my  brother  John  Brailsford "    and    his  assigns,  for 
and  during  the  term  of  his  natural  life ;  and  after  his 
decease,  to  the  use  of  "  the  said  Samuel  Brailsfbrd,' 
"  son    of   my    nephew  Samuel  Brailsford,"  his    heirs 
and  assigns,  for  ever;  and  as  to  all  the  residue  of  his 
freehold  and   copyhold  estates  in  the  county  of  Lin- 
coln or  elsewhere,  subject  as  aforesaid,  in  trust,   that 
"  the  said  Samuel  Brailsford,  son  of  my  nephew  Sa- 
"  muel  Brailsford,  shall  enter  upon  the  same,"  and  also* 
upon  all  his  lead  mines,  &c.  in  the  counties  of  York  and 
Derby,  when  he  attains  the  age  of  twenty-one  years,  to 
hold  for  and  during  the  term  of  his  natural  life;  and 
from  and  after  his  decease,  then  in  trust  as  to  all  his 
freehold  and  copyhold  estates  in  the  said  county  of  Lin- 
coln, and  all  his  said  mines,  &c  to  the  use  of  the  first- 
born son  of  the  body  "  of  the  said  Samuel  Brailsford, 
"  the  son  of  my  nephew,  Samuel  Brailsford,   and  the 
"  heirs  of  the  body  of  such  first-born  son ;  and  for  de- 
"  fault  of  such  issue  to  the  use  of  my  said  brother  John 
"  Brailsford  and  his  assigns,    for  and  during  the  term 
"  of  his  natural  life ;  and  from  and  after  his  decease  to 
"  the  use  of  the  said  Thomas  Brailsford  and  his  assigns, 
"  for  and  during  the  term  of  his  natural  life,  and  after 
"  his  decease  to  the  use  of  the  said  Thomas  Brailsford, 
"  son  of  my  nephew  Samuel  Brailsford,  his  heirs  and 
"  assigns  for  ever." 

.    The 
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The  testator  died,  leaving  John  Brailsford,  his  only         1811. 


surviving  brother ;   who  died  soon  afterwards  without    r    S-Pv*" 

issue.    Another  brother,  Thomas,  died  in  the  testator's  „. 

life,  leaving  two  children,   Thomas  and  Samuel.    The  Bradford. 

latter,  who  was  the  nephew  mentioned  in  the  Will,  died 

in  the    testator's  life,   leaving  two  sons,    Thomas  and 

Samuel,  the  great  nephews  mentioned  in  the  Will,  both 

infants  at  the  testator's  death,  and  no  daughters.    Thomas 

the  great  nephew,    attained  the   age  of  twenty-one  in 

October  1808;    and   his  brother  Samuel  died  in  March 

1809,  at  the  age  of  twenty,  unmarried. 

The  Bill  was  filed  in  September  1809  by  the  trustees 
and  executors  to  have  the  Will  established,  &c. 

Thomas  Brailsford  the  elder,  the  testator's  nephew, 
claimed  as  heir  at  law  and  customary  heir,  being  the 
eldest  son  of  the  testator's  eldest  brother;  submitting, 
that  all  the  rents  and  profits  and  accumulation  from 
the  freehold  and  copyhold  estates  devised  in  the  coun-. 
ties  of  Nottingham  and  Derby  were  undisposed  of  from 
the  testators  death  to  the  time  of  Thomas  Brailsford  % 
the  great  nephew,  attaining  the  age  of  twenty-one ;  and. 
that  all  the  rents  and  profits,  and  accumulation  from  the. 
estates  in  Lincolnshire,  &c.  and  the  lead  mines,  from  the 
death  of  the  testator  to  that  of  his  great  nephew  Samuel 
Were  also  undisposed  of;  claiming  also,  as  the  only  sur- 
viving nephew  and  next  of  kin,  such  part  of  the  personal 
estate  as  was  undisposed  of;  and  submitting,  that  he  is 
entitled  to  an  estate  for  life  in  the  freehold  and  copy- 
hold estates  in  the  county  of  Lincoln,  &c.  and  the  lead 
mines. 

The  Answer  of  Thomas  Brailsford  the  younger,  the 

great  nephew  of  the  testator,  insisted,  that  on  his  attain- 

.  Vol.  XVIII.  A  A  ing 
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1811.         ing  the   age  of  twenty-one  he  became  entitled  to  the 

>****  estates  in  the  counties  of  Nottingham  and  Derby  for  life, 

Chambers     ^  upon  the  death  q(  hfa  brother  Samuel  to  the  residue 

Brailsford.   of  the  estates  in  the  county  of  Lincoln,  &c.  and  the  lead 

mines,  &c. ;  and  is  also  entitled  to  the  rents  of  the  last- 
mentioned  estates  and  mines  accrued  since  the  death  of 
his  brother ;  and  that  by  the  words  "  the  said  Thomas 
"Brailsford"  he  was  meant,  and  not  Thomas  Brailsford 
the  nephew* 

Mr.  Leach    and    Mr.  Roots,   for    the  Defendant, 
Thomas  Brailsford  the  elder. 
As  to  the  real  estates  the  question  is,  what  interest 
the  heir  takes  for  want  of  disposition  in  the  interval,  ter- 
minated by  the  majority  of  one  devisee  and  the  death  of 
the  other:  as  to  the  personal  estate,  what  is  meant  by 
"  surplus  of  rents."    There  is  nothing  in  the  antecedent 
part  of  the  Will,  that  explains  those  words ;  but  from  the 
subsequent  part  it  may  be  collected,  that  they  mean  the 
surplus,  after  satisfying  the  other  bequests  of  the  WilL 
The  rents  of  the  estates  first  devised,  to  accrue  before 
Thomas  attains  twenty-one,  are  no  where  given  in  that 
part  of  the  Will :  they  are,  therefore,  part  of  the  surplus 
rents,  with  which  the  testator  meant  to  form  his  accu* 
mulating  fund.    As  to  the  other  class  of  estates,  whit 
are  the  surplus  rents  ?    He  gives  no  interest,  until  Sa- 
muel Brailsford  attains  twenty-one ;  therefore,  until  that 
period  the  heir  takes  this  property  also  as  undisposed  of; 
no  trust  being  declared  except  that,  which  is  not  to  take 
effect,  until  the  devisee  attains  twenty-one.    Against  this 
it  must  be  contended,  that  upon  his  death  the  subsequent 
remainders  were  accelerated,  and  take  effect  from  that 
period.    The  person  to  contend  that  is  Thomas  Brails* 
ford,  the  great  nephew,  the  devisee  of  the  other  estates, 
[  +37$  ]      *  in  which  he  is  to  take  nothing  until  his  age  of  twenty 
one;  pnd  this  construction  would  give  him  an  interest 

m 
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in  these  estates  before  that  age*.  The  limitation  to  the         *&U» 
Bisters  however  is  decisive;  who,   by  this  construction,    Chambers 
accelerating  the  remainder  over,    would    take  nothing  v. 

tinder  this  gift  of  the  same  accumulated  fund  that  Samuel  Brailsfobd^ 
was  to  take  when  twenty-one.    The  effect  is,  therefore, 
a  trust,  not  commencing  before  the  age  of  twenty-one; 
and  therefore  the  surplus  rents  are  undisposed  of  until 
that  period* 

Secondly.  The  words  "  the  said  Thomas  Brailsford " 
must  be  taken  to  mean  the  nephew,  though  not  before 
named;  according  to  the  case  in  Hawkins (6),  that,  far- 
ther and  son  having  the  same  name,  the  son,  not  the 
father,  is  distinguished  by  an  addition,  and  Goodright  on 
the  demise  of  Hall  v.  Hall  ( 7  ).  The  Thomas  Brailsford 
before-named  cannot  be  intended.  The  words  "  the 
"  said "  may  be  considered  surplusage,  not  words  of 
reference.  Either  it  is  void  for  uncertainty;  or  there 
must  be  an  inquiry. 

> 

Sir  Samuel  Romilly  and  Mr.  Bell9  for  Thomas  Brails- 
ford, the  great  nephew,  gave  up  the  question  as  to  the 
estates  of  Nottingham  and  Derby ;  contending,  as  to  the 
other  estates,  that  Thomas  became  entitled  upon  the 
death  of  Samuel,  at  whatever  time  that  event  might  hap- 
pen. The  testator  intended  to  give  some  surplus  rents 
for  some  period ;  but  how  can  it  be  inferred,  that  he 
meant  the  rents  until  Samuel  should  be  twenty-one? 
Until  that  period  the  sisters  would  have  been  entitled 
by  express  disposition. 

Upon  the  other  point,  the  true  construction  is,  that 
immediately  upon  the  death  of  Samuel  the  limitation  is 

to  '     ,1 

(6)  2  Hawk.  P.  C.  271,  *.  106. 

(7)  1  Wils.  148. 

AA2 
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1811.        to  Thomas,  the  great  nephew,  with  remainder  to  him  it 

*****  fee.     If  conjecture  is  to  be  indulged,  there  is  certainly 

v#  reason  to  doubt,  whether  the  same  person  is  intended  m 

•BRAiLstoRD.  these  different  limitations ;  but  that  purpose  appears  in 

express  words,  which  by  the  .other  construction  most  be 
struck  out,  though  free  from  ambiguity,  and  capable 
of  a  clear,  definite,  sense.  The  Will  takes  not  the  least 
notice  of  the  other  Thomas  Brailsford  \  and.  the  descrip- 
tion "  the  said'*  is  prefixed  to  exclude  all  doubt ;  and  is 
several  times  repeated.  It  is  true,  he  is  afterwards  de- 
scribed more  particularly ;  but  it  is  very  extraordinary,  if 
there  another  person  was  intended.  Against  a  particular 
description,  frequently  repeated,  it  is  not  sufficient,  that 
there  is  room  for  conjecture.  In  the  cases  referred  to, 
of  two  persons  of  the  same  name,  the  one  mentioned 
without  addition  was  construed  the  elder;  but  that 
cannot  apply  where  there  is  n,  particular  description. 
An  inquiry  is  directed  only  in  the  case  of  latent  am- 
biguity. 


The  Master  of  the  Rolls  observed,  that  it  was  a  sin- 
gular limitation  to  a  person  for  life,  and  after  his  death 
to  him  and  his  heirs. 

Sir  Samuel  Romilly  admitted  that;  but  said,  such 
limitations  are  met  with  in  Wills ;  the  testator,  perhaps 
not  aware  that  the  estates  would  unite,  and  meaning  to 
prevent  the  power  of  alienation. 


The  Master  of  the  Rolls. 
Fsb.  111*.         As  to  the  question  upon  the  claim  of  Thomas 

ford,  the  son  of  the  testator's  brother   Thomas,  to  be 
tenant  for  life  of   the  Lincolnshire  estate  and  the  lead 

mincf, 
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mines,  it  is  impossible  to  contend,   that  there  is,  primd         1811. 

facie,   any  ambiguity  (8)  in  the  description.      By  the    rjHi^^lRg 

words  "  the  said  Thomas  Brailsford  "  the  Thomas  Brails-  ©. 

fordy  who  had  been  before  mentioned,    is  sufficiently  Bbailsfobg. 

described.    The  argument  on  the  other  side  rests  chiefly 

on  the  alleged  inconsistency  of  giving  to  the  same  person, 

in  the  same  sentence,  an  estate  for  life  and  also  an  estate 

in  fee.    There  is  certainly  a  particularity  in  that ;'  but  the 

devise,  as  it  stands,  is  not  so  insensible  or  contradictory 

as  to  drive  the  Court  to  the  necessity  of  expunging  or 

adding  words  to  give  it  a  meaning.     It  is  observable,  that 

in  every  other  instance  the  testator  is  particularly  careful 

to  specify  the  degree  of  relationship  of  the  devisee,  even 

after  he  has  used  the  word  u  said."    It  is  not,  therefore, 

very  likely  that  he  should  omit  all  description  of  a  person, 

who  had  not  before  been  mentioned;  which,   however, 

would  be  the  case,  if  the  first  part  of  the  limitation  were 

to  be  understood  to  apply  to  Thomas  the  nephew,  and 

not  to  Thomas  the  grand  nephew. 

With  regard  to  the  period,  from  which  Thomas  Brails- 
ford  was  to  take  the  rents  and  profits  of  the  estates 
devised  to  Samuel  for  life,  it  is  clear  he  took  a  vested 
remainder  subject  to  the  precedent  estates;  and,  when 
they  determined,  the  remainder  must  vest  in  possession, 
unless  especially  suspended.  If  the  testator  had  contem- 
plated the  event,  that  has  happened,  he  probably  might 
have  postponed  Thomas  Brailsford'*  enjoyment  of  the 
rents  and  profits  of  the  Lincolnshire  estate,  as  he  had  post- 
poned his  enjoyment  of  the  estate,  of  which  be  is  the  first 
taker :  but  the  testator  has  not  done  that ;  and  there  is  no 
probability,  that  he  would  have  postponed  Thomas  &  enjoy- 
ment, not  only  until  he  himself  should  have  attained  twenty- 
one,  but  also  until  the  period,  at  which  his  younger  bro- 
ther Samuel  would,  if  he  had  lived,  have  attained  that  age. 
It  is  argued  by  implication,  that  it  must  have  been  in- 
tended 

(8)  See  Parsons  v.  Parsons,  ante,  Vol.  I,  206,   and  the 
note,  267. 


Chambers 
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1811.         tended  to  suspend  the  possession ;  for,  as  the  tents,  until 
Samuel  should  attain  twenty-one,  would  have  made  part 
of  that  accumulated  fund,  which  he  would  have  taken  at 
Brailsford.  that  age ;  and  as  the  sisters  of  Samuel,  if  there  were  any, 

were  in  the  event  of  his  death  under  twenty-one  to  take 
precisely  the  same  legacy,  that  he  would  have  taken,  if 
he  had  attained  that  age,  it  follows,  that  the  rents  and 
profits  must  notwithstanding  his  death  Under  twenty-one 
go  into  this  fund :  else  his  sisters  would  not  have  had  the 
•same  legacy  that  he  would  have  taken.  This  clause, 
however,  only  specifies  the  subject  of  the  bequest,  com- 
prehending, among  other  articles,  the  surplus  rents ;  but 
it  is  from  other  parts  of  the  Will  that  we  must  discover 
what  were  to  be  reckoned  surplus  rents.  Samuel  would 
have  taken  the  surplus  rents  accruing  in  his  minority;  to 
would  his  sisters :  but  it  does  not  follow,  that  aU,  that 
would  have  been  surplus  rents  in  his  time,  would  after 
his  death  be  so.  That  depends  upon  the  disposition  of 
the  testator;  according  to  which  after  the  death  of 
Samuel  there  were  no  surplus  rents. 

In  the  events,  that  have  happened,  the  accumulated 
fund  is  undisposed  of.  Such  part  as  is  real  estate  must 
go  to  the  heir  at  law;  and  such  part  as  is  personal 
property  to  the  next  of  kin  ( 9 ). 

(9)  This  Decree  as  to  the  XIX,  652.    2  Mer.  23.    See 

devise  of  the  Lincolnshire  es-  the  note,  ante,  VoL  V,  247, 

tate,  &c.  to  Thomas  Brails-  upon     the    construction   of 

ford  for  life  and  in  fee,  af-  Wills, 
firmed  on  Appeal,  post,  Vol. 
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The  EAST  INDIA  COMPANY  t>.  EDWARDS. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor.  1811. 

May  20* A. 
rI1HE  Bill  stated,  that  in  the  latter  end  of  the  year     Interpleader 

1799  the  Defendant  John  Edwards  contracted  to  upon  colour  of 
supply  the  Plaintiffs  with  fifty  sets  of  leather  hose  for  tifl«  g*™*  *>  * 
fire  engines,  at  certain  rates,   amounting  for  the  whole  BtnnB*r* 
to  the  sum  of  1777/.  2s.  6tf.  payable  by  instalments  on 
the  7th  and  29th  of  September,   the  5th  of  November, 
and   the  21st  of  December,  1810;  that  Edwards  after- 
wards, as  it  is  alleged  assigned  the  contract  to  Robert 
Dickenson  ;  and  that  the  leather  hose  were  supplied  and 
delivered  to  the  Plaintiffs  by  Edwards  and  Dickenson,  or 
one  of  them. 

The  Bill  farther  stated,  that,  before  any  of  the  instal- 
ments were  due,  and  before  the  Plaintiffs  had  heard  of 
the  alleged  assignment,  they  on  the  request  of  Edwards 
advanced  to  him  1000/.  on  account ;  and  he  has  lately 
commenced  an  action  at  law  against  the  Plaintiffs  for  the 
sum  of  760/.  19*.  8d.  remaining  due  under  the  contract; 
that  the  Defendant  Dickenson  pretends,  that  by  inden- 
tures, dated  the  7th  of  December,  1809,  Edwards  assigned 
die  contract  and  all  benefit  thereof  to  him ;  and  he  per- 
formed the  contract ;  and  is  entitled  to  receive  the  said 
sum  of  760/.  19*.  8d. ;  that  Dickenson  has  given  the  Plain- 
tiffs notice  of  the  said  alleged  assignment ;  and  has  directed 
them  not  to  pay  Edtoards ;  but  Edwards  pretends,  that 
the  assignment  is  for  some  reason,  which  he  refuses  to 
discover,  void ;  and  that  he  is  not  bound  thereby  ;  and  he 
threatens  to  proceed  in  the  action ;  and  Dickenson  threat- 
ens. 


377 


CASES  IN  CHANCERY. 


1811. 

The 

East  India 

Company 

v. 
Edwards. 


ens,  in  case  the  Plaintiffs  do  not  pay  him,  to  institute 
some  suit  or  suits  against  them  to  compel  them  to  pay 
the  said  money  to  him ;  and  the  said  Defendants  wholly 
dispute  each  other's  right  to  the  said  sum  ;  and  by 
means  thereof  and  the  other  means  aforesaid  the  Plain* 
tiffs  are  in  danger  of  being  doubly  harassed  respecting 
the  said  sum  of  money ;  and  cannot  with  safety  pay  either 
of  them. 


The  Bill  prayed,  that  the  Defendants  may  set  forth,  to 
whom  the  said  sum  of  760/.  19s.  8tf.  is  due ;  and  that  they 
may  interplead,  and  settle  their  said  demands  between 
themselves ;  the  Plaintiffs  offering  to  pay  either  of  them, 
to  whom  the  money  shall  appear  to  belong,  being  indem- 
nified, or  to  pay  it  into  Court ;  that  the  Defendant  Ed- 
wards may  be  restrained  from  proceeding  in  the  said  suit; 
and  that  Dickenson  may  likewise  be  restrained  from  insti- 
tuting any  suit  at  law  against  the  Plaintiffs  touching  the 
matters  aforesaid.  J 


The  Defendant  Edwards  by  his  answer  admitted  the 
execution  of  the  assignment ;  which  he  set  forth ;  recit- 
ing, that  Edwards,  who  had  received  the  order,  being 
unable  to  carry  it  into  execution,  it  was  agreed,  that 
Dickenson  should  employ  him  as  manufacturer,  &c.  that 
Dickenson  should  provide  the  materials,  and  pay  the 
workmen ;  and  should,  out  of  the  profits  to  be  received 
from  the  Company  in  the  first  place  retain  the  expences, 
next  2001.  in  satisfaction  of  his  profit ;  and  that  Edwards 
should  take  the  remainder,  if  any,  &c. ;  insisting,  that 
the  assignment,  being  illegal  and  usurious,  is  void ;  and 
Dickenson  is  not  entitled  to  demand  any  sum  of  money 
on  account  of  the  said  loan  either  from  this  Defendant 
or  from  the  Plaintiffs ;  that,  even  if  the  assignment  was 
not  usurious  and  void,  Dickenson  had  not  performed 
the  agreement  by  advancing  or  supplying  all  the  money 

and 
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and  materials  required ;  that  the  Plaintiffs  have  not  any         181 1. 
equity  or  case  to  compel  this  Defendant  to  interplead  X^ 

with  Dickenson,  the  said  contract  not  being  assignable  by    East  India.  / 
the v regulations  of  the  Plaintiffs,  as  a  public  Company ;      Company 
and  that  under  the  circumstances  Dickenson  could  not     j?DW/RM 
recover  at  law  against  this  Defendant  or  the  Plaintiffs 
any  part  of  the  said  sum  of  760/.  19*.  8tf.  remaining  due, 
on  account  of  the  contract.  ' 

Dickenson  having  become  bankrupt,  his  assignees  were 
brought  before  the  Court  by  bill  of  revivor ;  and  a  motion 
was  made,  that  the  Plaintiffs  may  be  at  liberty  to  pay 
the  money  into  Court ;  that  the  Defendant  Edwards  may 
be  restrained  from  proceeding  in  the  action  at  law 
against  the  Plaintiffs ;  and  that  the  Defendants,  the  as- 
signees of  Dickenson,  may  be  restrained  from  instituting 
any  suit  at  law  against  the  Plaintiffs,  &c. 

Mr.  Cooke,  for  the  Defendant  Edwards,  objected, 
that  this  is  not  a  case  of  interpleader;  as  no  person 
except  Edwards  could  maintain  an  action. 

Mr.  Wyatt,  in  support  of  the  motion,  contended,  that. 
the  circumstances  of  this  case  fall  within  the  principle  of 
interpleader ;  as  it  is  now  understood,  that  the  party  shall 
not  be  doubly  harassed  by  two  suits,  according  to  The 
Duke  of  Bolton  v.  Williams  (  10),  where  the  legal  estate 
was  in  one  person :  yet  it  was  held  a  case  of  interpleader; 
and  that  was  followed  in  AngeU  v.  Hadden  (11). 

The  Master  of  the  Rolls  granted  the  Injunction  on 
the  terms  of  paying  the  money  into  Court ;  observing, 
that  Edwards  had  by  his  act  given  a  colour  of  title  to 

another 

(10)  3  Bro.  C.  C.  297.    Ante,  Vol.  II,  138. 
ill)  Ante,  Vol.  XVI,  203. 
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another  person ;  and,  until  that  was  disposed  of,  could 
not  insist  on  payment  to  himself  (12). 


(12)  Upon  this  principle  a 
Bill  of  Interpleader  has  been 
maintained  by  a  tenant  against 
his  landlord.    Ante,  Cowtan 


v.  Williams,  Vol.  IX,  107. 
Clarke  v.  Byne,  XIII,  388; 
see  the  note,  II,  107. 


Rolls. 

1811. 

Aug.  9th. 


OSBORNE  v.  WILLIAMS. 


The  rule,  "  In  *X»HE  Bill  stated,  that  John  Osborne  was  in  the  year 


parideUcto 
"  melittr  est 
u  conditio  pos- 
"  sidentii," 
preventing 
suit,  is  not 


1800  owner  of  The  Diana,  employed  in  his  Majesty's 
service  by  the  Post  Office  as  a  packet ;  and  that  upon  his 
application  the  officers  of  the  Post  Office  promised,  that, 
if  he  would  convey  the  vessel  to  his  son  George  Frede- 
rick Osborne,  they  would  appoint  the  son  commander  of 
universal;  ad-  the  packet  in  the  room  of  his  father.  Accordingly,  by 
mining  de-  indenture,  dated  the  1st  of  July  1800,  John  Osborne 
grees  of  guilt   -m  consideration  of  800*.    secured    by  bond,  sold    the 

y     neumng   p^j^  to  Qear^e  Frederick  Osborne ;  and,  that  assign- 
in  the  same      r         ,    .        ,  f°  ,     ,      *  ,  ^^ , 
criminal  act.     ment  hm8  duIy  «*"■*«».  the  fether  was  superseded, 

ma      m  and  the  son  appointed  to  the  command. 

Therefore  rr 

against  a  pri- 
vate agree- 
ment obtained  prevailed  on  his  son  to  let  him,  the  father,  take  the  pro- 

by  a  father      fits,  promising  to  allow  his  son  200/.  per  annum  by  way 

of  salary  as  the  commander;  which  agreement  was  entered 
into  without  the    privity  of  the  Post-Master-General; 

of  an  allowed  and  ig  contrary  to  the  regulations    of  the  Post  Office, 

illegal,  and  void ;  that  by  a  memorandum  in  writing,  dated 

the 


The  Bill  farther  stated,  that  John  Osborne  afterwards 


from  his  son, 
in  derogation 


command  of 
a  Post  Office 
Packet  by  the  former  to  the  latter,  an  account  was  decreed. 
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Che  12th  of  November,  1803,  John  Osborne,  in  consider- 
ation of  the  affection  he  bore  his  son,  gave  up  to  him 
the  full  enjoyment  of  all  the  privileges,  &a  of  the  packet ; 
and  the  son  engaged  to  hire  her  at  the  rate  of  40/.  per 
month  from  Christmas  next;  but  notwithstanding  such 
agreement  John  Osborne  continued  to  receive  the  profits* 
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OSBORN* 
WlLUANS, 


Both  parties  being  dead,  the  Bill  was  filed  against  the 
-executors  of  the  father  by  the  widow  and  executrix  of 
the  son ;  insisting,  that  the  sale  in  July  1800  was  valid; 
and  the  subsequent  agreement,  that  the  father  should 
have  the  profits,  and  the  son  only  a  salary,  was  void,  as 
being  contrary  to  the  policy  of  the  Registry  Acts  (13), 
and  also  as  a  fraud  upon  the  post  office,  and  against  pub- 
lic policy ;  and,  if  that  agreement  was  binding,  yet  the 
son  was  the  owner  at  law,  and  the  Plaintiff,  the  widow, 
had  married  him,  and  the  other  Plaintiff  consented  to 
the  marriage,  and  given  a  portion,  upon  the  father's  as- 
surance, that  the  son  should  take  the  whole  profits; 
therefore,  any  private  agreement  to  prevent  the  effect  of 
the  legal  conveyance  was  a  fraud,  and  void,  as  against 
the  Plaintiff;  impeaching,  as  erroneous,  an  account  in 
March  1805,  as  signed  by  the  son,  not  as  being  allowed, 
but  intended  only  to  verify  the  credit  side. 

The  Bill  prayed  a  declaration,  that  George  Frederick 
Osborne  was  entitled  to  the  vessel,  and  her  earnings  and 
profits,  from  the  1st  of  July,  1800;  that  the  alleged 
agreement  in  derogation  of  such  right  was  illegal  and 
void ;  and  that  the  account  made  out  is  not  binding  as 
a  stated  account ;  and  that  an  account  may  be  taken 
Upon  the  footing  of  such  declaration,  &c. 

The  Answer  stated  an  agreement  on  the  24th  of  May, 

1800, 


(13)  Stat.  "26  Geo.  III.  c.  60.     Stat.  34  Geo.  III.  c.  68. 


sai 

1811. 

QSBORNK 

William  s» 
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1800,  previous  to.  the  appointment  of  the  son,  that  in: 
consideration  of  the  father's  resigning  his  command,  air 
lowing  the  son  200/..  a-year,  and  defraying  the  whole 
expence  of  every  kind,  that  the  vessel  might  incur,  the 
son.  should  give  up  to  him  all  the  profits  and  earnings  ia 
as  full  a  manner  as  if  he  had  continued  in  the  command ; 
and  in  case  he  should  in  future  be  inclined  to  relinquish 
to  his  son  the  profits,  then  upon  the  son's  paying  to  him 
the  full  appraised  value  of  the  vessel,  with  her  stores,  &c 
the  agreement  to  be  void. 


The  Answer  farther  stated,  that  notwithstanding  the 
instrument  of  the  1st  of  July,  1800,  they  continued  tp 
act  under  the  previous  articles  until  the  5th  of  January, 
1804 ;  from  which  time  the  son  agreed  to  take  the  vessel 
on  hire  at  40/.  a-month ;  and  on  the  6th  of  July  follow- 
ing agreed  to  purchase  her  from  his  father  for  800L; 
and  from  that  time  only  was  considered  the  sole  owner.; 
submitting,  that  the  agreement  of  1800  was  not  illegal  or 
void,  being  for  valuable  consideration,  viz.  the  fathers 
resigning  the  command  in  favour  of  his  son,  relinquish- 
ing thereby  his  claim  tp  a  considerable  allowance  for 
superannuation.  The  answer  insisted  on  the  account 
as  settled  and  signed. 

The  cause,  having  been  argued,  stood  for  judgment. 

The  Master  qf  the  Rolls. 
That  the  agreement,  which  is  impeached  by  this  Bill, 
was  illegal,  as  being  a  fraud  upon  the  Post  Office,  cannot 
be  doubted  after  the  case  of  Hartxoell  v.  Hartwell  (14): 

and 


(14)  Ante,  Vol.  IV,  811 ;  see  the  note,  816. 
v.  Thotnpton,  VII,  470. 


Tkompum 
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and  more  particularly  Parsons  v.  Thompson  ( 15);-.  I  think 
it  illegal  also  upon  the  ground  of  its  being  a  fraud  on  the 
provisions  of  the  Ship  Registry  Aets  ( 16 ).  The  father 
therefore  could  never  have  enforced  it  \  but  my  doubt  was, 
whether  the  father,  having  received  the  profits,  this 
Court  would  decree  them  to  be  accounted  for,  and  re- 
funded; or  whether  the  general  rule,  that  in  pari  de- 
licto melior  est  conditio  possidentis,  should  prevail;  as 
both  are  guilty  of  a  violation  of  the  Law*  Upon  an  ex- 
amination of  the  cases,  however,  I  think  the  Plaintiffs 
are  entitled  to  the  relief  sought  by  the  BilL 


&83 


lan. 


OS  BORN ft 
V. 

William** 


Courts  both  of  Law  and  Equity  have  held,  that  two 
parties  may  concur  in  an  illegal  act  without  being  deemed 
to  be  in  all  respects  in  pari  delicto.  I  consider  this 
agreement  as  substantially  the  mere  act  of  the  father. 
He  put  up  to  sale  a  situation,  which  the  young  man 
would  naturally  be  desirous  of  obtaining,  and  could  obtain 
only  upon  the  terms  prescribed  by  his  father.  In  the 
case  of  Morris  v.  M'Culloch  (17)  the  parties  were  more 
independent' of  each  other;  yet  the  money  paid  was  de- 
creed to  be  returned.  In  Goldsmith  v.  Bruning  (18),  a 
marriage  brocage  case,  the  party  obtaining  money  by  the 
sale  of  her  influence,  must  have  been  considered  as  more 
criminal  than  the  purchaser ;  for  she  was  decreed,  first, 
at  the  Rolls,  and  afterwards  upon  Appeal,  to  refund  the' 
sum,  which  she  had  received.  There  is  no  case,  calling 
in  question  that  decision.  Lord  Thurlow,  indeed,  in  Ne- 
ville v.  Wilkinson  ( 19  )  seems  to  have  thought,  that  in  all 

cases,' 


(15)  1  Hen.  Black.  322. 
Garforth  v.  Fearon,  1  Hen. 
Black.  327. 

(16)  Stat. 26  Geo. III.  c.  60. 
Stat.  34  Geo.  HI.  c.  68. 


(17)  Amb.  432. 

(18)  1  Eq.  Ca.  Ab.  89. 
(10)  1  Bro.  C.  C.  543 ;  see 

547,  H. 


Decree  to  re- 
fond  money, 
obtained  by 
sale  of  influ- 
ence in  mar- 
riage brocage. 

Lord  7%*r- 
low'g  opinion, 
that  in  all  cases 
money  paid 
for  an  illegal 
purpose  may 
be  recovered. 
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cases,  T.here  money  was  paid  for  an  illegal  purpose, 
it  might  be  recovered  back ;  observing,  that  "  if  Courts 
"  of  Justice  mean  to  prevent  the  perpetration  of  crimes, 
"  it  must  be,  not  by  allowing  a  man,  who  has  got  posses-' 
"  sion,  to  remain  in  possession,  but  by  putting  the  parties 
'*  back  to  the  state,  in  which  they  were  before." 

It  is  however  unnecessary  in  the  present  case  to  lay 
down  so  broad  a  rule.  These  parties  are  not,  I  think, 
til  pari  Delicto  by  entering  into  this  illegal  agreement. 
It  was  not  confirmed,  if  indeed  it  admitted  confirmation, 
by  signing  the  account  in  March  1805. 

The  account  must  therefore  be  taken,  as  if  George 
Osborne  had  been  from  the  beginning  the  actual  owner 
of  the  packet,  and  entitled  to  all  its  earnings.  As  the 
Plaintiff  chooses  to  open  the  account,  the  Defendants 
are  not  bound  by  any  deductions,  which  they  agreed 
to  make,  if  they  can  establish  a  right  to  the  sums  de- 
ducted. 


The  Decree  declares,  that  the  agreement  between 
John  Osborne  and  George  Frederick  Osborne,  dated  the 
24th  day  of  May  1800,  is  void,  as  contrary  to  the  policy  of 
the  Registry  Act,  and  also  as  being  contrary  to  public  po- 
licy ;  and  that  the  said  George  Frederick  Osborne  was 
therefore  entitled  to  the  said  sloop  or  vessel  called  the 
Diana,  and  her  stores,  tackle,  and  materials,  and  the  Post 
Office  salary,  and  earnings  and  profits  of  the  said  sloop  or 
vessel,  from  the  1st  day  of  July  1800,  as  a  purchaser 
thereof  for  the  sum  of  100/. ;  for  which  the  bond  bearing 
date  the  1st  day  of  July  1800,  in  the  pleadings  stated,  was 
given ;  that  the  settled  account  of  the  22d  day  of  March 
1805,  in  the  pleadings  mentioned,  was  not  therefore 
binding  on  the  said  George  Frederick  Osborne  or  his  ex- 
ecutors; and  directs  an  account  of  all  sums  of  money  re- 
ceived by  the  testator  John  Osborne,  or  by  the  Defendants, 

his 
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his  executors,  &c.  in  respect  of  the  said  vessel,*  »d  thef 
Post  Office  salary,  &c.  since  the  1st  day  of  July,  1800;. 
an  account  of  what  is  due  for  principal  and  interest 
upon  the  said  bond ;  and  also  an  account  of  all  other 
dealings  and  transactions  between  the  said  John  Osborne 
and  George  Frederick  Osborne,  and  the  said  Plaintiffs 
and  Defendants,  their  executors,  on  the  footing  of  the 
said  declarations ;  and  declares,  that  the  monies,  which 
shall  appear  to  have  been  received  on  account  of  the  said 
vessel,  &c.  by  the  said  John  Osborne  or  by  the  said 
Defendants,  his  executors,  on  account  of  the  said  George 
Frederick  Osborne  or  the  said  Plaintiffs,  his  executors, 
be  applied  first  in  payment  of  any  money  which  on 
taking  such  account  shall  appear  to  be  due  from  the 
said  George  Frederick  Osborne  to  the  said  John  Osborne 
on  any  other  account  than  on  account  of  the  said  bond, 
and  afterwards  in  payment  of  the  interest  due  upon 
the  said  bond ;  and  that  the  surplus  be  then  applied 
in  reduction  of  the  principal  money  due  on  the  said 
bond. 


1811. 


Osborne 

v. 

William*; 


FORBES  v.  MOFFATT. 
MOFFATT  v.  HAMMOND. 

DY  indentures  of  lease  and  release,  dated  the  7th  and 
8th  of  April,  1785,  reciting  the  Will  of  Andrew 
Moffatt,  that  the  sum  of  £7,000/.  was  due  to  his  estate 
from  Aaron  Moffatt ;  and  that  James  Moffatt  and  Hvnfa 
mam,  the  executors  of  Andrew,  had  agreed  to  lend  the 

farther 

somed  from  the  greater  advaatage  against  merger  in 
personal  representative. 


Rolls. 
1811. 
Feb.  19tk. 
Aug.  9th. 
Mortgage  not 
merged  by 
union  with  the 
fee:  the  actual 
intention,  not 
established  by 
the  acts  of  the 
party,  pre- 
favour  of  the 
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MOFFATT. 


farther  sum  of  12,000/.  upon  a  mortgage  of  all  the 
estates  of  Aaron  Moffatt  in  Jamaica :  to  secure  both  the 
said  sums,  John  Moffat t,  the  brother  of  Aaron,  being  a 
party,  and  agreeing  to  postpone  a  debt  of  13*000/., 
due  to  him  by  Aaron,  to  the  said  intended  advance  of 
12,006l,  in  consideration  of  the  said  sum  of  12,000/., 
and  to  enable  the  executors  of  Andrew  Moffatt  to  obtain 
an  immediate  security  for  the  .said  debt  -of  27,000/., 
Aaron  Moffatt  with  the  consent  of  John  Moffatt  con- 
veyed to  James  Moffatt  and  Hindman,  and  their  heirs, 
the  plantation  of  Blenheim,  &c.  and  all  other  the  estate* 
of  Aaron  Moffatt  in  Jamaica,  subject  to  the  payment  of 
the  sum  of  12,000/. :  and  the  same  estate^  were  conveyed 
to  James  Moffatt,  Hindman,  and  John  Moffatt,  and 
their  heirs,  subject  to  the  said  mortgage  for  12,000/., 
and  to  a  proviso  for  redemption  on  payment  to  James 
Moffatt  and  Hindman  of  27,000/.,  and  to  John  Moffatt 
of  13,000/. 


Aaron  Moffatt  died  in  1797  ;  having  by  his  WiD, 
dated  in  1795,  given  all  his  property,  real  and  personal, 
to  his  brother  John  Moffatt;  and  appointed  him  sole 
executor.  John  Moffatt  died  in  1807,  intestate  and 
without  issue. 


The  Bill  in  the  first  cause  was  filed  by  Forbes  and 
Elizabeth  Moffatt,  executors  of  James  Moffatt,  the  sur- 
viving executor  of  Andrew ;  praying  an  account  as  to 
the  mortgage  for  27,000/.,  and  a  foreclosure ;  charging, 
that  John  Moffatt,  taking  possession  under  the  Will  of 
Aaron,  became  the  absolute  owner  of  the  premises ;  that 
bis  mortgage  was  thereby  extinguished ;  and,  the  charge' 
of  12,000//  being  paid,  the  27,000/.  was  the  only  sub- 
sisting mortgage. 

The  Defendant  Sarah  Moffatt,    the  widow  of  John, 
by  her  Answer  insisted  upon  the  mortgage  for  13,000/. 
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fts  still  subsisting ;  and  prayed  a  sale,  and  an  application 
of  the  produce  to  the  two  mortgages  pari  passu. 

The  Bill  in  the  other  cause  was  filed  by  Sarah,  the 
widow  of  John  Moffatt,  and  by  his  next  of  kin,  against 
the  Plaintiffs  in  the  first  cause,  and  against  Elizabeth 
Hammond  and  Martha  Bayard,  the  next  of  kin  of  John 
Moffatt,  and  his  co-heiresses  at  law,  in  whom  the  •  legal 
estate  was  vested  under  the  first  mortgage ;  praying  an 
account  with  reference  to  the  sum  of  18,000/.  and-  a 
foreclosure. 


1811, 


Forbes 

v. 

Moffatt* 


The  acts  of  John  Moffatt,  from  which  his  intention, 
not  to  consider  himself  a  mortgagee  was  collected,  were 
possession  taken  upon  the  death  of  Aaron ;  considerable 
expenditure  upon  the  estate,  and  the  sale  of  some  parts; 
the  payment,  as  executor  of  his  brother,  of  6000/.,  on 
the  mortgage  account,  generally,  without  distinction  of 
the  two  mortgages ;  that  sum  exceeding  by  about  600/. 
the  balance  in  his  hands  from  the  produce  of  the  real 
estate :  on  the  other  hand,  the  registry  of  the  mortgage 
deed  in  Jamaica,  after  the  death  of  Aaron,  was  relied 
on.  by  the  personal  representatives ;  and  accounts  kept  of 
the  annual  supplies  and  produce  of  the  estate,  entitled' 
"  the  estate  of  Aaron  Moffatt,  deceased,  in  account  cur- 
f5  rent  with  John  Moffatt^ 

The  Bill  in  the  second  cause,  alleged,  that  the  mort- 
gage deed  was  not  recorded  in  the  Island  of  Jamaica* 
until  after  the  death  of  Aaron  Moffatt  at  his  request; 
that  the  estates,  sold  by  John  Moffatt,  were  not  named 
or  considered  by  him  as  part  of  the  security ;  and  that 
the  sum  of  5000/.  was  paid  only  in  part  of  the  arrears, 
due.  The  answer  relied  on  the  general  words,  as  com-', 
prising  all  the  estates  in  the  security. . 


Vol.  XVIII. 
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Mr.  Martin  and  Mr.  Trower,  for  the  Representatives 
of  Andrew  Moffatt,  Plaintiffs  in  the  first  cause:  Mr.  Leach 
and  Mr.  Home,  for  the  Co-heiresses  at  Law  of  John 
Moffatt ;  Sir  Arthur  Piggott,  Sir  &ume/  RomUly, 
Mr.  /feaW,  and  Mr.  Raithby,  for  the  other  Parties, 
claiming  his  personal  Property. 

For  the  Representatives  of  Andrew  Miff  ait -f  and  the 
Co-heiresses  of  John. 
A  mortgagee  having  acquired  the  Equity  of  Redemp- 
tion, the  effect  is,  that  his  interest  ceases  to  be  con* 
sidered  as  a  mortgage;  unless  by  some  clear  act,  equiva- 
lent to  a  declaration,  he  evinces  his  intention  to  keep 
alive  the  charge.  The  circumstance,  that  the  original 
mortgage  in  this  instance  was  of  an  equity  of  redemp- 
tion, makes  no  difference ;  and  the  Court  will  treat  it 
precisely  as  a  legal  estate  under  the  same  circumstances* 
The  mortgagee  taking  the  estate  under  his  brothers 
Will,  and  having  a  right  as  between  his  own  represen- 
tatives to  keep  the  charge  still  subsisting,  which  if  he 
does  not  manifest  that  intention,  would  be  considered 
as  extinguished,  they  must  shew  that  intention.  What 
third  person  here  has  a  right  to  say,  this  is  money  I 
John  Moffatt,  being  the  only  person  responsible  for  this 
debt,  the  sole  possessor  of  the  funds  applicable  to  its 
discharge,  and  continuing  for  several  years  to  unite  hi 
his  own  person  the  characters  of  debtor  and  creditor, 
no  rational  pwpofie,  for  which  he  shonld  wish  die  mort- 
gage to  exist,  can  be  stated. 


This  does  not,  however,  rest  upon  the  aocidental 
anion  of  characters  in  the  individual,  but  b  confined 
by  his  acts.  The  acts  of  entering  into  poancerrinrf 
and  selling  parts  of  the  estate,  simply  stated,  though 
they  may  assist  in  forming  the  conclusion,  are  aot  dec* 

she; 
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ike ;  but  possession  taken,  not  in  t\ke  usual  way  as  a 
mortgagee,  must  be  referred  to  tbe  devise;  and,  aa 
evidence  of  the  intention  to  accept  it,  goes  far  towards 
the  conclusion,  that  he  did  not  mean  the  mortgage  to 
continue:  a  conclusion  confirmed  by  the  sales  which 
followed.  If  the  possession  could  be  referred  to  the 
mortgage,  be  would  be  a  mere  trustee  for  himself  and 
the  others;  and  can  it  be  conceived,  that  any  person 
holding  possession  as  a  trustee,  would  proceed  to  ex- 
pend on  improvements,  not  only  the  produce  of  the  es* 
tate,  but  beyond  that  a  considerable  sum,  his  own  pro* 
perty,  without  any  communication  with  the  Cestui  qm 
Trait? 


1811, 
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With  regard  to  the  other  foot  stated,  that  he  sold 
parts  of  these  estates,  conveying  them  in  fee-simple,  aa 
mortgagee  ho  could  sell  only  subject  to  the  equity'of  re- 
demption. If  it  waa  necessary  to  shew  acts  inconsistent 
With  his  character  of  mortgage*,  theae  acts  are  directly 
so :  but  to  the$e  acta  of  Job*  Moffatt  ate  opposed,  first, 
tbe  accounts  kept  by  him,  and  their  title,  « the  estate 
u  o£  Aaron  Moffatt  deceased,  in  account  current  with 
u  John  Moffatt"  This  account,  shewing  only  the  an« 
nual  supplies  sent  out  to  the  estate,  and  the  produce, 
proves  nothing  inconsistent  with  the  intention  aa  between 
the  representatives  not  to  consider  the  mortgage  aa  sub~ 
listing*  It  was  not  unlikely,  that  the  parties  taking  tbe 
Citato  might  wish  to  see  how  that  account  stood.  Unit- 
ing i*  'himself  the  two  characters  of  real  and  personal 
representative,  he  might  conceive,  that  it  was  necessary 
for  him  to  keep  auch  an  account,  in  case  he  should  be 
tailed  on  by  other  creditors  of  Aaron,  This,  therefore, 
oflbrds  no  evidence  against  the  general  rule,  that,  if  an 
intention  to  keep  alive  the  incumbrance  is  not  manifest, 
the  contrary  must  be  presumed* 


As  to  the  payment  of  5000/.  whether  solely  out  of 

BBS  the 
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the  assets,  as  executor,  or  partly  out  of  the  rents,  doer 
not  appear ;  instead  of  dividing  that  sum  between  the 
two  mortgages  in  the  proportions,  in  which  they  were 
entitled,  he  pays  the  whole  into  the  Bank;  and  it  does 
not  appear,  that  afterwards  he  kept  any  account.  That 
must  be  taken  as  a  payment  on  account  ef  the  other 
mortgage;  and  is  conclusive  as  to  his  intention,  being  in 
possession  of  the  legal  estate,  as  owner  of  the  equity  of 
redemption,  not  to  keep  alive  his  own  mortgage ;  that  he 
considered  it  merged  in  his  other  title,  and  the  £7,00W. 
as  the  only  subsisting  mortgage.  Being  executor  of 
Aaron,  he  had  a  right  to  retain  as  a  creditor  in  equal 
degree.  His  conduct  therefore  in  that  instance  is  utterfy 
inconsistent  with  the  notion,  that  he  was  acting  upon 
the  strict  principle  of  a  mortgagee  in  possession. 


With  regard  to  the  registry  of  the  deed;  the  inteff- 
tion  of  all  parties  is  clear,  that  this,  being  a  family- 
transaction,  should  be  kept  secret  during  the  life  of 
Aaron,  lest  the  registry  in  Jamaica  should  disclose  his 
embarrassments.  As  executor  of  Aaron,  he  was  bound 
to  do  what  Aaron  ought  to  have  done ;  and,  though  there' 
were  two  mortgages,  the  deed  was  entire. 


For  the  persona?  representatives  of  John  MqffmR  it 
contended,  that  the  sales  •  and  the  payment  of  5000&  the 
only  acts  giving  any  colour  to  the  inference,  that  h* 
considered  his  debt  as  extinguished,  afforded  by  bo  mean* 
a  satisfactory  conclusion:  the  sales  being  of  parts  not  spe- 
cifically included  in  the  mortgage;  and  the  payment  being 
much  less  than  was  due  from  hhn,  as  personal  repre- 
sentative of  Aaron,  liable  to  account  for  all  his  personal 
property;  and  that  these  equivocal  acts  were  opposed  by 
the  clear  acts  of  taking  possession,  registering  the  deed, 
and  keeping  the  account,  as  mortgagee,  And  the  impolicy 

of 
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giving  a  preference  to  all  debts  by  simple  contract,  Foiibes 


u. 

MOFFATT. 


The  Master  of  the  Rolls. 
.    Under  the    circumstances  of  this  case   the  question       Aug.  9tk. 
arises  between  the  real  and  personal,  representatives  of 
John  Mqffatt;    whether   the  mortgage  for   the  sum  of 
jnoney,  due  to  him,  is  to  be  considered  as  still  subsisting ; 
in  which  case  his  personal  representatives  are  entitled  to  ' 
it ;  or  is  extinguished  by  the  union  of  the  characters  of 
owner  and  mortgagee  in  John  Moffatt ;  or  by  any  acts, 
.done  by  him,  after  he>  became  owner. 

.   It  is  very  clear,  that  a  person,  becoming  entitled  to  an    A  person  hs- 

estate,  subject  to  a  charge  for  his  own  benefit,  may,  if  coming  enti- 

he  chooses,  at  once  take  the  estate,  and  keep  up  the  ^°-"  to.an  ea- 

charge.     Upon  this  subject  a  Court  of  Equity  is  not        •  *u^ *y*  *° 

guided   by  the  rules,  of  law.     It  will  sometimes  hold  a  , .  ., 

e  *  his  own  bene- 

charge  extinguished,  where  it  would  subsist  at  law ;  and  gt  mty  |ceep 
sometimes  preserve  it,  where  at  law  it  would  be  merged,  up  the  charge. 
The  question  is  upon  the  intention,  actual  or  presumed.  Distinction 
of  the  person,   in  whom  the  interests  aje  united.     In  upon  this  sab- 
most  instances  it  is,  with   reference   to  the  party  him-  Ject  In  ~w 
self,  of  no  sort  of  use  to  have  a  charge  on  his  own  j*111 ' " 

estate;  and,  where  that  is  the  case,  it  will  be  held  to      ^.f^. 
1  t  someumts 

sink,  unless  something  shall  have  been  done  by  him  to  holding  a 
keep  it  on  foot.  charge  extin- 

guished, where 
The  first  .  consideration    therefore  is,  whether  John  it  would  sub- 

Moffatt  ,ut  at  ,aw» 

and  sometimes 

preserving  it,  where  at  law  it  would  be  merged ;   depending  on  the 

intention,  actual  or  presumed,  of  the  person,  in  whom    the  interests 

are  united.     Where,  as  in  most  instances,  it  is,  with  reference  to  the 

party  himself,  of  no  sort   of  use  to  have  a  cbargo  on  his  own  estate, 

if  will  s^nk  without  some  act  by  him  to  keep  it  on  foot, 
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1811.         Moffatt  has  done  any  thing  to  determine  that  election 
-j****         which  he  undoubtedly  had ;  if  not,  the  question  will  be 
^  upon  the  presumption  of  Law  under  the  circumstances  of 

Moffat**     the  case.    It  is  disputed  between  the  real  and  the  per- 
sonal representatives,  whether  John  Moffatt  took    pos- 
session in  his  character  Of  owner  or  of  mortgagee.    It 
inust,  I  think,   be  taken,  that  he  entered  as  devisee. 
Entry  of  the     There  is  no  trace  of  any  of  the  steps,  that  a  mortgagee 
devisee,  having  takes  to  get  in  possession.     He  sold  parts  of  the  estates, 
also  a  mort-    which,  though  not  specifically  named  in  the  mortgage* 

*d*t '  be6*1*111"  WePe  *nc'u<*ed  *n  **  ty  general  words ;   and  as  to  his 

devisee  if  no    ^P"1*?   an    account  with  Aaron  Moffatt*  estate,    and 

trace  appears    therein  crediting  the  produce  of  the  devised  estates,  he 

of  any  of  the    could  not  with  propriety  do  otherwise ;  for  as  they  Wttt 

steps  usually    subject  to  Aaron  Moffatt*  debts,  the  account  must  have 

taken  by  a       been  kept,  until  the  debts  were  paid.    But  this,  I  ap- 

mortgage*  to    prehend,  goes  no  way  towards  the  decision  of  the  ones* 
get  into  »o*.    tion 

session. 

Owner  of  a  The  owner  of  a  charge  is  not,  as  a  condition  of  keep* 
chug*  is  not,  fag  it  up,  called  upon  to  repudiate  the  estate.  The  ele<v 
a*  a  condition  tion  he  has  to  make,  is  not,  whether  he  will  take  the 
°  m"?  l%  e8tate  or  *e  c*large  >  but,  whether,  taking  the  estate,  he 
to  renndiate  means  the  charge  to  sink  into  it ;  or  to  continue  distinct 
the  estate.  His  ***om  ft*  ^e  circumstance  that  John  Moffatt  caused  the 
Election  is,  not  mortgage  deed  to  be  registered  in  Jamaica  was  relied  on 
to  take  the  by  the  personal  representatives,  as  shewing  an  intention 
charge  or  the  to  keep  the  charge  on  foot ;  but  the  co-heirs  say,  that  as 
etttte,  bat  the  mortgage  to  Andrew  Moffatt's  estate  was  included  fa 
w  ether,  tak-    tyie  game  dee(j^   jt  WM  ^  ^^  ^  j-0^   M  surviving 

he  mean^th    '  trustee>  to  register  5t  &*  the  benefit  of  the  Cettms  que 

charge  to  sink,  irusts' 

or  continue 

distinct.  It  lB  impossible  to  determine,  upon  which  motive  he 

acted  :  but  I  think  this  weighs  something  in  favour  of  the 
personal  representatives;  for,  though  the  deed,  contain- 
ing both  mortgages,  must  have  been  registered,  as  it  stood, 

yet, 
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yet,  if  acting  merely  for  the  benefit  of  the  owners  of  the 
SttflQQL  mortgage,  he  might  hare  entered  some  memo* 
randum  on  the  record,  signifying  that  the  other  mortgage 
no  longer  subsisted.  It  is  hardly  to  be  supposed  he  could 
wish  publicly  to  represent  his  estate  as  more  heavily  bur* 
thened  than  he  really  meant  it  to  be. 

The  real  representatives  rely  on  the  payment  of  GOOOL 
generally,  without  any  apportionment  of  that  sum  be* 
tween  the  two  mortgages.  This  appears  to  have  been 
within  about  500/.  the  whole  balance  at  that  time  in  his 
fcands  from  the  produee  of  the  real  estate;  and  the  argu- 
ment is,  that,  as  he  did  not  apportion  that  sum  between 
the  two  mortgages,  he  must  have  considered  his  own 
mortgage  as  no  longer  subsisting.  That,  however,  is  far 
from  being  a  necessary  conclusion.  He  paid  the  sum, 
and  took  the  receipt,  as  executor  of  his  brother.  The 
whole  estate,  real  and  personal,  being  in  his  own  hands, 
it  would  not  occur  to  him  formally  to  set  apart  the  same 
^proportion  of  his  own  debt,  that  he  paid  to  others.  From 
his  paying  the  interest  of  another  mortgage  it  cannot  be 
inferred  that  he  meant  to  abandon  his  own.  John  Moffat  fg 
acts  therefore  furnish  no  conclusive  evidence  of  actual 
Intention  on  the  subject  of  this  mortgage. 

With  regard  to  presumptive  intention,  it  was  evidently 

most  advantageous  to  John  Moffatt,  that  this  mortgage 

should  be  kept  on  foot ;   for  otherwise  he  would  have 

£iven  priority  to  the  other  mortgage  and  all  the  debts  of 

:faia  brother.    The  reasonable  presumption  therefore  is, 

that  be  would  choose  to  keep  the    mortgage   on  foot 

.Where  no  intention  is  expressed,  or  the  party  is  incapable 

of  expressing  any,  I  apprehend  the  Court  considers  what 

is  most  advantageous  to  him.     Upon  that  principle  it  was 

held  in  Thomas  v.  Kemish  (SO),  that  the  charge  should 

not 
(90)  2  Kent.  348, 
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1811.         not  sink;  as  that  was  for  the  advantage  of  the  infant; 
who,  having  attained  the  age  of  nineteen,  had  made  a 


Va  nuncupative  Will,  devising  all,  that  was  in  her  power  to 

Moppatt.  devise,  to  her  mother.  This  could  be  of  no  avail,  aa  an 
Incapacity  of  election  by  the  infant ;  for  she  could  make  none.  Her 
infant  to  elect  interest  must  have  been  the  ground  of  the  decision. 

'  In  the  case  of  Lord  Compton  v.  Oxenden(2l)  Lord 
Rosslyn  says,  "  The  cases  of  infanta  turn  upon  a  sup* 
"  posed  intent.  The  Court  saw  in  Thomas  v.  Kemisi, 
"that  it  was  much  more  beneficial  to  the  infant  that  it 
"  should  continue  personal  property ;  because  an  infant 
"  has  the  use  and  disposition  of  that  before  twenty-one ; 
"  but  he  could  have  no  disposable  interest  in  a  real  estate 
'  *'  till  that  age." 

In  Wyndham  v.  The  Earl  of  Egremont  (22)  the  limita- 
tion was  to  Lord  Thomond  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  to  his  first 
and  other  sons  in  tail  male,  and  to  his  right  heirs.  Yet 
it  was  determined,  that  the  charge  should  be  raised  for 
the  benefit  of  his  personal  representatives.  What  fhe 
Counsel  for  the  personal  representatives  contended  was, 
that  the  charge  should  not  merge ;  unless  at  some  period 
in  Lord  Thor^ondn  life  it  was  indifferent  to  him,  whether 
the  term  should  Be  kept  on  foot  or  not. 

In  all  cases  of  Upon  looking  into  all  the  cases,  in  which  charges 
a  charge  merg-  have  been  held  to  merge,  I  find  nothing,  which  shews, 
log  it  was  per-  that  it  was  not  perfectly  indifferent  to  the  party,  in  whom 
fectly  indifler-  the  interests  had  united,  whether  the  charge  should,  or 

.     .      ,        should  not,  subsist ;  and  in  that  case  I  have  already  said 
party,  in  whom  .     .  f  J 

the  interests       lt,sinks- 

had  united, 

whether  the  There  is  a  case  of  Gwillim  v.  Holland,  referred  to  in 

charge  should,  Lord 

or  should  not,  (2i)  Ante,  Vol.  II,  201;  see  264.  ' 

8absist  (22)  Amb.  753. 
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Lord  Compton  v.  Oxenden,  which,  I  believe,  is  not  re- 
ported any  where ;  but  which  from  the  statement,  given 
of  it  by  the  Counsel,  who  cite  it,  and  by  Lord  Ro$*lyn9 
seems  to  be  in  point  to  the  present  Mrs.  Holland  had  ' 
a  charge  upon  an  estate,  which  she  took  by  devise  from 
her  brother.  He  had  made  a  mortgage  on  it.  The  Coun- 
sel say,  Lord  Hardwicke  thought,  that "  was  no  merger; 
"  because  it  was  more  beneficial  for  her  to  take  it  as  a 
"  charge."  Lord  Rosslyn  says,  the  intervening  incum- 
brance prevented  the  merger;  and  it  was  more  beneficial 
for  the  person  entitled  to  the  charge  to  let  the  estate 
stand  with  the  incumbrance  upon  it,  than  to  take  it  dis- 
charged of  the  incumbrance,  and  give  a  priority  to 
the  second  incumbrancer.  Now  it  was  certainly  more 
beneficial  for  John  Moffatt  to  let  the  estate  stand  with 
the  incumbrance  upon  it  than  to  give  a  priority  to  the 
other  mortgage,  and  to  all  the  debts  of  his  brother 
Aaron.  On  the  whole,  therefore  I  think,  that  the  mort- 
gage for  13,000/.  must  be  considered  as  still  subsist- 
ing for  the  benefit  of  John  Moffat?  u  personal  represoiv* 
tatives<  23). 


1811. 
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(23)  Countess  of  Shrewsbury  v.  Earl  of  Shrewsbury,  ante, 
VpI.  I,  227,  and  the  references, 
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J^WM**.  WYKHAM  v.  WYKHAM. 

Dec.etk. 
Devise,   sub-    jpHILIP,  Lord  Wenman,  being  seised  in  fee  of  real 

ject  as  to  part  estate8#  and  entitled  in  fee  to  the  Equity  of  Redemp- 

to  a  devise  to  p  *     *  -r 

Kan 

trustees  and  ^^ 

their  heirs  for  debts  in  aid  of  the  personal  estate,  and  a*  to  part  to 
mortgages  in  fee,  to  sons  and  a  daughter,  and  their  respective  issue 
male  in  strict  settlement,  &c.  j  with  power  to  the  sons  respectively, 
when  in  possession,  to  convey  or  appoint  all  or  any  part  to  trustees  on 
trust  by  the  rents  and  profits  to  raise  a  rent-charge  as  and  for  a  join- 
ture for  any  wife  or  wives  for  each  such  wife's  natural  life  only;  and 
also  to  charge  portiofis  by  deed,  and  to  lease  for  twenty-one  years. 
Execution  of  the  power  by  conveyance  to  trustees  and  their  heirs  on 
trust  by  the  rents  and  profits  to  raise  and  pay  a  jointure  during  the 
wife's  natural  life  only;  and  charging  portions;  with  covenant  for  title, 
and  for  quiet  enjoyment  by  the  trustees  during  the  natural  life  only 
of  the  wife.  As  to  the  estate  of  the  trustees  at  law,  qu&rc :  the  Court 
of  King's  Bench  certifying,  that  they  took  an  estate  in  fee ;  and  the 
Court  of  Common  Pleas,   that  they  took  no  estate  whatsoever. 

Recovery  by  tenant  in  tail,  the  tenants  for  life  being  dead,  the 
mortgages  outstanding,  the  debts  unpaid,  and  the  trustees  for  the 
jointure  not  parties*  valid;  as  an  Equitable  Recovery,  if  those  trustees 
took  a  fee :  as  to  the  equitable  estates,  viz.  subject  to  the  debts  and 
mortgages,  if  an  estate  for  life ;  and,  as  to  the  legal  estates,  if  a  limita- 
tion in  a  deed  can  be  reduced  by  implication,  the  circumstances,  that 
the  purpose  did  not  require  a  fee,  that  it  might  disturb  subsequent 
estates  in  the  instrument  creating  the  power,  and  the  restraint  of  the 
covenant  for  quiet  enjoyment  to  the  wife's  life,  could  not  prevail  against 
the  legal  effect  of  the  limitation  to  the  trustees  and  their  heirs. 

The  proper  mode  of  executing  such  a  power  is  limiting  a  rent-charge 
to  the  wife  by  way  of  jointure,  secured,  if  not  by  the  ordinary  power 
of  entry  and  distress,  by  a  trust  term  for  ninety-nine  years,  with  a 
proviso  for  ceuer  on  payment  of  the  jointure  during  her  life,  and  all 
arrears  at  her  death. 

Distinction  upon  the  execution  of  a  Power  in  Law  and  Equity :  a 
strict,  literal,  t.  e.  a  due,  execution  the  same  in  both ;  but,  though 
void  at  Law,  the  substantial  intention,  upon  meritorious  consideration, 
enforced  in  Equity. 

The  Bill  being  dismissod,  costs  to  the  Plaintiff  on  account  of  the 
difficulty  and  novelty  of  the  case  refused. 
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&m  of  otter  tea!  estates,  mortgaged  in  fee  to  AgtUkd 
Child,  by  his  Will,  dated  the  4th  of  May,  1758,  devised 
parts  of  his  legal  estates  and  parts  of  his  equitable  estates 
to  George  Hartey  and  Thomas  Basset,  and  their  heirs, 
upon  trust,  out  of  the  rente  and  profits  or  by  sale  from 
time  to  tune  and  also  by  *  virtue  of  a  power  afterward* 
given  to  cut  and  sell  coppice  wood,  to  raise  money  sufr 
ficient  to  pay  so  much  of  the  debts  and  legacies  as  the 
testator's  personal  estate  would  not  be  sufficient  to  pay  (34)} 
directing,  that  such  part  of  the  devised  estates  as  should 
be  unsold  at  the  time  his  eldest  son  should  attain  his  age 
of  twenty-one  should  not  be  sold  and  disposed  of  without 
his  consent ;  and  in  case  his  estates  at  Caswell*  so  given 
to  his  trustees,  shall  not  have  been  sold,  before  either  of 
his  sons  attain  their  respective  age  of  twenty-one,  em* 
powering  such  of  hiB  said  sons,  who  shall  first  attain  that 
age,  to  sell  and  dispose  of  the  said  estates,  or  so  much  as 
had  not  before  been  sold;  and  he  devised  such  parts  of 
the  said  estates,  which  should  remain  after  the  said  trusts 
should  be  performed,  and  all  other  his  freehold  manors, 
lands,  &c.  whereof  or  wherein  he  was  seised  or  possessed, 
tor  entitled  to  any  estate  in  possession,  reversion,  &c.  in 
the  counties  of  Oxford,  Kent,  and  Buck*,  or  elsewheVe 
In  England,  to  his  eldest  son  Philip  Wenman  for  life, 
without  impeachment  of  waste ;  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  to 
trustees  and  their  heirs  during  the  life  of  Philip  Wen* 
man,  to  preserve  the  contingent  estates  after  given  ;  and 
from  and  after  his  decease  to  the  first  and  other  sons  of 
Philip  Wenman  successively  in  tail  male;  with  similar 
imitations,  for  default  of  male  issue,  to  the  devisor's 
younger  son  Thomas  Francis  Wenman  for  life,  to  trus* 

tees 


lait. 


WvKrtAlc 
WitttA*. 


(24)  The  following  clause,  Chancellor**  judgment,  are 
-and  some  other  parts  of  the  not  stated  in  the  cases  before 
Will,  noticed  in    the  Lord     the  Courts  of  Law. 
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1011  .  tee*  and  their  heirs  during  his  life,  and  -  to  his.  first  and 
other  sons  in  tail  male;  remainder  to  the  devisors 
v,  third  and  other  sons  in  tail  male  successively-;  remainder, 

T^ykham,     in  default  of  .all  issue  male,  if  the  devisor  should -haye 

any  other  daughter  besides  his  daughter  Sophia  Wenmam 
to.  his  said -daughter  and  quch  -  other  or  others  in  tail, 
as  tenants  in  common;  but  if  no  other  daughter  than 
Sophia,  then  to  her  for  life  without  impeachment ,  of 
waste;  with  remainder  to. trustees  and  their  heirs  during 
her  life,  to  preserve  contingent  remainders;  remainder 
to  her  first  and  other  sons  .  successively  in  tail  male ;  with 
remainders  over  .to  the  daughters  of  his  two  sons,  and 

•  daughters  respectively  as  tenants    in   common   in  tail, 

«to  his  brother  Richard  and  his  first  and  other  sons  in 
tail  male,  to  his  daughters  in  tail  as  tenants  in  common, 

.  to  the  devisor's  wife  for  life,  and  her  first  and  other 
sons  by  •  any  future  husband  in  tail  male,  and  to  her 

■  daughters  in  tail  as  tenants  in  common,  with  similar 
limitations  to  her  sister  and  her  children,  and  the  ulti» 
piate  remainder,  to  the  right  heirs  of,  the  devisor. 

9 

The  Will  contained  a  charge  for  the  daughters  of  his 
sons  in  the  respective  events  of  the  limitations .  to  the 
issue  male  of  his  daughter  or  the  issue  female  of  his  eldest 
son  taking  effect,  and  the  following  proviso :  That  it 
shall  and  may  be  lawful  to  and  for  each  of  the  devisors 
said  sons  Philip  Wenman  and  Thomas  Francis  Wenma*, 
and  every  other  his  son,  when  and  as  they  shall  respec* 
« tively  become  entitled  to  the  aforesaid  manors,  lands,  &c 
or  any  part  or  parts  thereof  in  possession  by  virtue  of  the 
devises  and  limitations  aforesaid,  from  time  to  time  to 
grant,  convey,  limit  and  appoint,  all  or  any  part  or  parts 
of  the  said  manors,  lands,  &c.  whereof  they  shall  respec- 
tively be  so  seised  and  possessed,  to  trustees  upon  trust  by 
(be  rents  and  profits  thereof,  to  raise .  and  pay  any  yearly 
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rent-charge  not   exceeding   1000/.,   by  equal  quarteHy 
payments,  clear  of  all  outgoings  and  reprises  whatever,  as 
and  for  a  jointure  to  and  for  any  wife  or  wives  that  he  - 
or  they  shall  hereafter  happen' to  marry!  for  and  during 
the  term  of  each  such  wife's  natural  life  only;  the  first, 
payment  to  be  made  on  the  first  of  the  four  usual  days  as* 
shall  happen  next  after  the-  decease  of  either  of  his  said 
sons,  who  shall  so  limit,  grant,  or  appoint  any  such  rent? 
charge  as  aforesaid ;  and  further,  that  it  shall  be  lawftil. 
for  each  of  his  said  sons  at  any  time  or  times  after  the/- 
shall  respectively  come  into  the  possession  of  the  said 
manors,  &c.  by  any  deed  or  deeds,  &c.  or  by  his  or  their 
Will  or  Wills  respectively,  to  charge  all  or  any  part  or 
parts  of  the  said  manors,  &c.  whereof  he  or  they  shall  be 
so  severally  seised  and  possessed,  with  portions  for  daugh- 
ters or  younger  children,  viz.  for  one  such  daughter  or 
younger  child  5000/;  for  two  8000/.  t  and  for  three  otr 
more  10,000/. ;  with   such  maintenance,  not  exceeding 
4  per  cent,  upon  their  respective  portions  as  his  son  shall 
respectively  by  such  Deeds  or  Wills  appoint. 


mi,. 
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The  Will  also  gave  to  the  tenants  for  life,  as  they 
should  come  into  possession,  a  power  to  leas*  all  or  any 
part  of  the  said  estates  for  any  term  not  exceeding  twenty-* 
one  years,  reserving  the  greatest  rent  that  could  be  ob~ 
tained ;  and  directed  the  renewal  of  college  leases,  to* 
go  with  the  real  estate  as  far  as  the  rules  of  Law  ec 
Equity  would  allowr 

%  » 

By  a  codicil,  the  devisor  expressed  a  wish,  that  the 

Caswell  estate  could  be  preserved  ;  but  directed,  that  hv 

case  of  absolute  necessity  it  should  be  parted  with ;  and, 

if  not  disposed  of,  that  the  lease  be  held  under  Christ 

Church  may  be  regularly  renewed. 


The 
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The  devisor  died  in  August  1760,  leaving  the  two 
and  the  daughter  named  in  his  Will.    Philip  Lord  Wen* 
man,  the  eldest  son,  having  entered  into  possession  of 
the  real  estates  at  the  age  of  twenty-one  in  1768,  by  in* 
dentures,  dated  the  28th  of  June,  1706,  previous  to  his 
marriage  with  Lady  Eleanor  Bertie,   reciting  the  WiD, 
and  the  powers  to  make  a  jftinture  and  a  provision  for 
daughters  and  younger  children,  and  his  intended  mar* 
riage  with  Lady  Eleanor,  for  making  such  jointure  on 
her,  in  case  she  should  survive  him  after  the  marriage, 
as  he  was  empowered  to  make  by  virtue  and  according 
to  the  true  intent  and  meaning  of  the  said  recited  Will, 
pursuant  to  and  by  force  and  virtue  of  the  said  power,  &e. 
conveyed  and  appointed  to  the  Earl  of  Abingdon  and 
John  Morion  all  the  estates  devised  to  him  by  his  father 
fan  the  counties  of  Oxford  and  Bathe,  or  elsewhere  in 
England,  to  hold  to  them  and  their  heirs,  upon  trust 
by  the  rents  and  profits  thereof  to  raise  and  pay  to 
Lady  Eleanor  Bertie  and  her  assigns  during  her  natural 
life  only  the  yearly  rent-charge  of  500/.  by  equally  qua** 
terly  payments,  clear  of  all  outgoings  and  reprises  what* 
fcoever,  as  and  for  a  jointure  for  the  said  Lady  Eleanor 
Bertie,  m  <fese  the  marriage  should  take  effect,  and  she 
should  survive  Lord  Wewman,  and  to  be  in  bar  and  satis* 
faction  of  dower ;    and  for  making  provision  for  the 
daughters  and  younger  children  of  the  marriage,  as  he 
was  empowered  by  the  said  recited  Will,  in  pursuance 
of  such  power  and  every  other  power,  &c.  he  charged 
all  the  said  manors,  &c.  in  the  counties  of  Oxford  and 
Bucks,  subject  to  the  said  jointure,  with  the  payment 
of  the  several  sums  therein  mentioned. 


The  deed  contained  covenants  by  Lord  Wewman  with 
the  trustees,  that  he  had  good  right  and  foil  power  to 
make  such  grant,    settlement,   limitation,    appointment, 

and 
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and  charge ;  and  farther,  that  the  trustees,  in  eater  the 
marriage  should  take  effect,  and  Lady  Eleanor  should 
survive  him,  should  from  time  to  time  after  his  decease 
during  her  natural  life  dnly  peaceably  and  quietly  enter, 
possess  and  enjoy,  the  said  manors,  &c*  befote 
granted,  &c.  and  receive  and  take  do  much  of  the  rent* 
and  profits  thereof  as  should  be  sufficient  to  pay  the 
said  yearly  rent-charge  of  500/,,  without  the  lawful  let, 
eviction,  or  interruption,  of  Lord  Wenman,  his  heir$ 
or  assigns,  or  of  any  other  person  churning  under 
him,  &c* 

By  indentures,  dated  the  £6tb  6f  December,  1T8£, 
Lord  Wenman  iq  pursuance  and  farther  exercise  of  his 
power  under  his  father's  Will  conveyed  and  appointed  t? 
Lord  Abingdon  and  Sit  John  Whalley,  and  their  heirs* 
Itueh  parts  of  the  estates  in  the  county  of  Oxford  as  were 
devised  by  the  late  Lord  Wenman,  to  hold  to  the  trustee* 
and  their  heirs,  upon  trust  by  the  rents  and  profits  to 
raise  and  pay  to  Lady  Eleanor  and  her  assigns  during  her 
natural  life  only  the  farther  yearly  rent-charge  of  dQO&j 
as  apd  for  an  addition  to  the  jointure  of  5004,  sen 
ipyred  by  the  forpoer  deed,  with  similar,  covenants  lb* 
right  to  make  such  grant,  and  for  her  quiet  enjoy* 
ipenfc, 


iau» 
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Py  another  similar  indenture,  dated  the  1st  of  Decern* 
frer9  1796,  Lord  Wenman  in  thq  same  manner  farther 
granted  and  appointed  to  Sir  William  Henry  Ashhurst  apf} 
Sir  John  Whalley  Gardiner,  and  their  heirs,  such  parts  tf 
the  said  devised  estates  as  were  situated  in  the  couutj  pf 
Oxford,  and  in  Pownden,  in  the  parish  of  Twyford,  in 
the  county  of  Bucks,  upon  trust  to  raise  and  pay  to  Eleanor 
Lady  Wenman  and  Jier  assigns  during  her  natural 
only*  farther  yearly  rent-charge  of  SKKtf.,   if 
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to  thr  Jointure  of  600/.  and  300L  before  settled  on  heii 
with  covenants  similar,  to  those  in  the  former  deeds. 

Thomas  Francis  Wenman,  the  younger  son  of  Lord 
Wenman  the  devisor,  died  without  issue  and  unmarried 
in  1796,  leaving  his  brother  Lord  Wenman  surviving,  who 
dted  without  issue  on  the  36th  of  March,  1800;  their 
sister  Sophia  Wykham  having  died  in  March,  1792,  leav- 
ing two  sons,  William  Richard  Wykham  and  Philip 
Thomas  Wykhamp  and.  a  daughter  Harriet  Mary  Wyk+ 
ham ;  who  married  WtUoughby  Bertie. 

By  indentures  of  lease  and  release,  dated  the-  1st 
*nd  2d  of  January,  1799,  William  Richard  Wykham 
Conveyed  to  William  Watford  and  his  heirs  his  estate, 
expectant  on  the  decease  of  Lord  Wenman  in  the  devised 
estates,  in  trust  for  William  Richard  Wykham-  and  his, 
Assigns  for  his  life,  to  bar  dower. 

William  RicJtard  Wykham  being  tet  into  possession  of 
the  devised  estates  on  the  death  of  the  last  Lord  Wenma*, 
by  indentures  of  lease  and  release,  dated  the  20th  and 
21st  of  June,  1800,  all  the  estates  in  the  counties  of 
Oxford,  Bucks,  and  Kent,  were  conveyed  by  Watford 
and  William  Richard  Wykham,  to  make  a  tenant  to  the 
Precipe ;  and  recoveries  were  suffered  in  Trinity  Term 
1800;  in  which  William  Richard  Wykham  was  the 
vouchee.  On  the  1st  of  July,  1800,  after  the  recoveries 
suffered,  William  Richard'  Wykham  died,  leaving 
Sophia  Elizabeth  Wykham  his  only  child  and  heiress 
at  law. 


The  mortgages  remaining  outstanding  and  unsatisfied; 
tad  the  debts  of  Lord  Wenman,  the  testator,  unpaid,  the 
bill  was- filed  by  Philip  Thomas  Wykham;  insisting,  that 
the  estate  in  tail  male,  limited  by  the  Will  of  Lord 
Wenman  to  the  first  and  other  sons  of  his  daughter  So- 

phia, 
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pkkt,  was  not  bound  by  the  recovery ;  and  praying,  thai 
the  Plaintiff  may  be  declared  entitled  to  an  estate-tail  in 
the  devised  estates,  with  the  usual  directions ;  and  that 
die  trustees  in  the  jointure  deeds  may,  without  prejudice 
to  Lady  Eleanor  Wenmqn  or  any  other  incumbrances,  be 
directed  to  convey  to  the  Plaintiff,  .&c  Lady  Wenman 
died  after  the  institution  of  the  suit. 


■   .» 


W, 


Wykhaj* 

WYKHAM, 


The  Lord  Chancellor  directed  a  case  for  the  opi- 
nion of  the  Court  of  King's  Bench  upon  the  following 
question : 

Whether  the  trustees,  named  in  the  deeds  of  ap- 
pointment of  the  28th  of  June,  1766,  the  26th  ot  Decem- 
ber, 1782,  and  the  1st  of  December,  1796,  or  any  of 
them,  took  any,  and  what,  estate  and  interest  in  the 
ipanors,  lands,  and  hereditaments,  in  question,  of  which 
Lord  Wenman,  the  testator,  was  seised  in  fee-simple  at 
the  time  of  making  his  Will,  and  which  were  thereby 
given  to  Philip,,  his  son,  afterwards  Lord  Wenman,  for 
life,  or  any  of  them. 

The  certificate  of  the  Court  of  King's  Bench  ( 25 ) 
was,  that  the  trustees,  named  in  the  deed  of  appointment 
of  the  28th  of  June,  1766,  took  an  estate  in  fee  in  the 
manors,  lands,  and  hereditaments,  in  question  (being 
those,  .which  were  not  limited  to  .trustees  for  payment 
of  debts  and  legacies),  of  which  Lord  Wenman,  the  tes- 
tator, was  .seised  in  fee-simple  at  the  time  of  making  his 
Will,  and  which  were  thereby  given  to  Philip,  his  son, 
afterwards  Lord  Wenman,  for  life. 

.   When  the  cause  came  back  for  farther  directions,  a 
ease  was  directed  for  the  opinion  of  the  Court  of  Com? 

mon 


(25)  Wykham  v.  Wykham,  11  Ea$t,  468. 
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mon  Pleas,  stating  the  same  .question.  The  certificate 
of  that  Court  ( 26 )  was,  that  the  trustees,  named  in  the 
deed  of  appointment  of  the  28th  of  June,  1766,  and  in 
the  other  deeds  of  the  26th  of  December,  1782,  and  the 
1st  of  December,  1796,  did  not,  nor  did  any  of  them, 
take  any  .estate  x>r  interest  in  the  manors,  lands,  and 
hereditaments,  in  question,  of  which  Lord  Wenman,  the 
testator,  was  seised  in  fee-simple  at  the  time  of  making 
his  Will,  and  which  were  thereby  given  to  his  son 
Philip,  afterwards  Lord  Wenman,  lor  life#  or  any  of 
them. 


The  cause  came  on  for  farther  directions* 

Mr.  Richards,  Sir  Samuel  RomUly,  Mr.  Fonblanquef 
and  Mr.  Bell,  for  the  Plaintiff, 
-  Upon  these  conflicting  certificates  of  two  Courts  of 
Law  this  case  comes  back  for  decision  in  this  Court 
The  Plaintiff,  to  whom  the  certificate  of  the  Court  of 
K^ig's  Bench  opposes*  considerable  difficulty,  conceived  it 
to  be  apparent  from  the  instruments,  that  the  second  Lotd 
Wenman,  executing  the  power,  intended  to  give  the  trus- 
tees an  estate  pur  autre,  vie  s  that  though  certainly  an 
estate  passed,  the  authority  to  appoint  a  larger  estate  than 
that  is  doubtful.  A  mode,  by  which  it  is  admitted  the 
object  might  have  been  executed,  and  which  would  have 
been  more  convenient,  was  not  attempted :  but  the  ques- 
tion must  depend  upon  what  the  parties  have  done.  The 
intention  to  create  fees  upon  fees,  so  as  to  exclude  the 
estates  of  those  parties,  who  were  to  give  jointures  ai 
succession,  would  be  so  improper  in  many  cases,  that  it 
cannot  be  supposed;  and  it  is  difficult  to  conceive  the 
principle,  upon  which  the  Court  of  Common  Pleas  held, 
that  no*  estate  whatsoever  passed :  a  conclusion*  that  can 
•     •  arise 


(20)   Wykhamy.Wykham,3T<naU.a\Q. 
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•rile  only  from  the  supposition*  that  this  was  the  limita- 
tion of  a  use,  not  the  execution  of  a  power ;  as  to  which, 
if  the  intention  to  execute  appears,  what  words  are  used 
is  immaterial.  The  words  are  applied  to  what  the  Court 
had  the  capacity  to  do ;  and  in  the  construction  of  in- 
struments executing  powers  there  is  no  essential  differ- 
ence between  one  instrument  and  another :  the  intention 
alone  is  regarded.  The  intention  of  Lord  Weunum  to 
execute  his  power,  and  give  a  legal  estate  to  the  trustees, 
cannot  be  the  subject  of  doubt.  They  are  to  enter,  and 
take  the  rents,  &c.  The  Plaintiff  says,  that  it  is  inw 
possible  to  maintain,  that  by  this  execution  of  the  poweri 
no  estate  passed  to  the  trustees;  that  the  intention  to 
pass  the  legal  estate  is  clear ;  but  upon  a  fair  riew  of  the 
documents  it  must  be  confined  to  an  estate  pur  outre 
vie.  The  word  "  heirs"  is  not  alone  sufficient  to  shew 
the  intention  to  give  a  fee.  Taking  the  power  to  ex* 
tend  only  to  give  an  estate  for  the  life  of  his  wife,  thai 
word  was  essential,  to  guard  against  the  possible  event 
of  the  death  of  both  the  trustees  during  the  life  of  the 
Cestui  que  vie* 


*M. 


WrtHAiii 
Wyilham. 


_  Fof  the  execution  of  a  power  no  particular  form  of 
words  being  necessary,  the  covenant,  that  the  trustee* 
shall  quietly  hold  and  enjoy  during  the  natural  life  only 
of  Lady  Eleanor,  would  alone  be  a  sufficient  execution; 
under  which  the  trustees  would  take  only  an  estate  pur 
autre  vie :  then  can  the  intention,  appearing  in  the  for* 
ner  part  of  the  Will,  to  go  farther,  and  to  give  a  fee, 
which  he  bad  no  power  to  give,  invalidate  that,  whifch 
otherwise  would  be  a  good  execution* 


Another  view  of  the  case  is,  that  this  is  a  good  exe- 
cution, if  not  at  Law,  in  Equity ;  good,  as  far  as  the  party, 
bad  power,  and  void  only  for  the  excess :  good,  therefore, 
as  to  the  equitable  estate ;  and  then  the  recovery  would 
be  void  certainly ;  as  the  person,  having  the  equitable 

C  C  2  estate 
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estate'  fot  life,  ought  to  joii>  in  the  recovery :  bnt 
the  answer  is,  that,  being  the  grant  of  an  estate  flaring 
the  life  .of  Lady  Wenman,  it  is  a  good  execution  at 
Law.  * 


.  The  argument,  that  a  chattel  interest  only  was  given, 
is  founded  on  CordalFs  Que  (87),  and  others,  that  fol- 
lowed it;  which  have  no  application:  that  being  an  in- 
definite devise  to  executors,  until  debts  should  be  paid  r 
this  an  estate  expressly  to  trustees  and  their  heirs.  To 
bring  this  within  those  authorities,  the  latter  words  must 
be  rejected.  It  is  difficult  to  give  the  executors  an  estate 
in  opposition  to  those  words.  It  is  also  difficult  to  main- 
tain, that  this  is  a  power  to  appoint  a  fee.  The  usual 
mode  of  jointuring  in  practice  is  to  limit  a  rent-char g&  to 
the  wife,  creating  a  term  of  ninety-nine  years  in  trustees 
to  -secure  it;  but  the  power  under  this  instrument,  to 
grant  or  appoint  all  or  any  part  of  the  manors,  &c.  to 
trustees,  upon  trust  by  the  rents  and  profits  to  raise  and 
pay  a  rent-charge,  clear  of  all  outgoings  and  reprises, 
could  not  be  executed  in  that  mode.  Those  term*  can- 
not apply  to  a  rent-charge;  which  must  be  subject  to  the 
land-tak  add  other  outgoings,  "with  aU  the  variations  in- 
cident to  them. 


■» 


:  The  mode  of  execution,  therefore,  must  be  a  convey- 
ance of  some  species  to  trustees,  upon  trust  to  rase  an 
annual  sum.  I&  as  the  Plaintiff  contends,  a  fee  couW 
not  be  appointed,  there  are  only  two  modes  of  executing 
tfm  power:  the  creation  pf  a  term  for  yean,  or  a  freehold 
estate  determinable  with  the  life  of  the  lady,  Whom  the 
devisee  should  marry,  upon  trust  to  raise  a  rent-charge; 
and  the  latter  is  the  interest,  which  the  Plaintiff  ife- 
presento  as  the  true  result  of  what  Lord  Wenman  ha* 

done. 


(27)  CVo.JBiw.ai8, 
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done.    If  the  true  construction  is,  that  the  estate  it  to  1811. 

determine  with  the  life  of  Lady  Wenman,  the  possibility  jfs^jj[AM 

pf  arrears  existing  at  her  decease  does  not  afford  an  *. 

argument  against  it.  Wykhah# 

The  Court  will  be  anxious  to  give  effect  to  the  in- 
tention, thus  particularly  declared,  to  execute'  the 
power.  It  is  perfectly  clear,  that  he  did  not  mean'  to 
give  a  term  of  years.  The  grammatical  construction 
of  the  trust,  as  it  is  expressed,  is  to  raise  the  charge 
during  the  life  of  Lady  Wenman;  and  the  strong  in- 
ference from  that  expression  is  fortified  by  the  covenant, 
that  follows* 

■ 

In  ¥  enable*  v.  Morris  (88)  Lord  Kent/on  observes 
upon  Coryton  v.  Helyar  (29),  not  w^  disapprobation, 
that  Lord  Hardwicke  supplied  the  words,-"  if  he  so  lon$ 
"  live  "  in  the  bequest  of  a  term  of  ninety-nine  years,  as 
pecessary  to  effectuate  the  intention.  The  case  of  Doe 
on  the  Demise  of  Compere  v.  Hicks  (80)  was  also  upon 
a  Will ;  but  in  Curtis  v.  Price  (31 )  a  remainder  in  fee 
to  trustees  in  a  settlement  was  upon  the  manifest  in* 
tention  limited  to  the  life  of  the  tenant  for  life.  In  the 
construction  of  every  instrument,  deriving  its  effect  -from 
the  Statute  of  Uses  (  82 ),  a  Court  of  Equity  leans  as 
much  as  possible  in  favour  of  the  intention.  The  ar- 
gument i)f  Peere  Williams  upon  the  case  of  TomUnson  v. 
Dighton  ( 33 ),  is  a  very  able  exposition  of  the  view,  which 
the  Law  takes  of  an  instrument  executing  a  power.  The 
whole  of  this  deed  shews  clearly,  that  it  never  was  intend- 
ed to  operate  as  an  unqualified  conveyance  of  the  fee- 
simple  ;  but,  admitting  it  to  have  that  effect,  a  decision, 
that  the  covenant  for  quiet  enjoyment  is  not  a  good  exe- 
cution 

(28)  7  Term  Rep.  342;  see  (31)  Ante,  Vol.  XII,  89. 
347.  (32)  Stat.  27  Hen.  VIII, 

(29)  Since  reported,  2 Car,      c.  10. 

340.    Cited  2  Ve$.  195.  (33)  1  P.  Wifl.  149. 

(30)  7  Term  Rep.  433, 
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©ution  of  the  power*  would  shake  the  foundation  of  the 
law  of  real  property,  settled  for  two  hundred  year** 
That  covenant  is  at  least  as  strong  as  die  covenant  to 
stand  seised  to  uses ;  which  is  one  of  the  cases  referred 
to  ( 34 )  in  Tomtinson  v.  Dighton.  The  conclusion  from 
all  the  authorities  is,  that  no  particular  words  are  neces- 
sary for  the  execution  of  a  general  power  of  appoiptment; 
In  Commons  v.  Marshall (35)  the  case  is  put  by  Counsel 
of  *  man,  reciting  his  power  to  lease  for  twenty  years* 
and  granting  a  lease  to  hold  for  forty  years,  as  void  only 
for  the  excessu  That  case,  which  is  distinguished  from 
Campbell  v.  Leach  (86)  by  that  express  recital  of  the 
power,  has  never  been  contradicted  by  any  decision.  In 
the  Earl  Darlington  v.  PuUeney  Lord  Mansfield  says  (37), 
where  a  power  has  been  exceeded,  a  Court  of  Law  may 
interfere,  and  qualify  it,  upon  the  intention,  clearly  ex* 
pressed,  to  execute  the  power. 


Sir  Arthur  Piggoti,  Mr.  Leach,  and  Mr.  Shadwell, 
for  the  Defendant. 
The  authority  of  both  the  Courts  of  Law  is  opposed 
to  the  Plaintiff's  proposition,  that  in  effect,  though  not 
in  terms,  an  estate  was  created  for  the  life  of  Lady  Wem* 
man  :  but  the  Defendant  contends,  that  the  latter  certi- 
ficate is  right ;  that  here  is  no  execution  of  tins  power* 
The  power,  given  to  the  tenant  for  life,  is  not  more  ex* 
tensive  than  the  immediate  purpose  of  die  devisor  in  this 
proviso  requires ;  and,  if  any  mode  can  be  pointed  out, 
that  will  answer  that  special,  limited,  purpose,  consistent 
with  the  main  leading  objects  of  the  Will*  not  defeating 

any 


(34)  1  P.  Will  166. 

(35)  In  the  House  of  Lords, 
94th  Feb.  1774.  6  Bro.  P.  C. 
bjr  Toml.  168. 


(36)  Amb.  740. 

(37)  Cowp.  267. 
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any  estate  of  freehold,  or  oohvertmg  any  legal  estate  into 
an  equitable  interest,  that  upon  every  principle,  ,par& 
cularly  those,  which  apply  to  Wills,  must  determine  the 
construction  9  and  any  other  construction,  the  effect  of 
which  must  be  displacing  estates  of  freehold,  converting 
estates  of  one  description  to  another,,  thereby  introducing 
confusion,  and  entirely  defeating  what  may  be  considered 
rather  a  family  settlement  than  a  Will,  would,  if  not  the 
effect  of  strict  necessity,  be  a  violation  both  of  principle 
and  authority.  The  principle,  uniformly  regulating  these 
cases,  is  what  is  necessary  to  make  the  Will  effectual. 
Upon  that  principle  the  limitation  to  a  man  and  his  heirs 
has  been  held  to  pass  the  fee,  or  limited  to  an  estate 
for  life  only,  as  the  intention  would  be  best  carried  into 
effect. 


Jtavt. 

Wykuam 
Wykhaw. 


Applying  that  principle,  can  this  devisor  be  considered 
as  intending  by  giving  these  powers  to  abridge  the 
estates  devised  ;  to  take  the  freehold,  legal  or  equitable, 
from  those,  who  would  have  had  it  aB  tenants  for  life  ? 
Is  not  the  necessary  inference  rather,  that  nothing  more 
was  intended  than  a  chattel  interest ;  by  which  the  ob- 
ject would  be  even  more  completely  effected ;  and  which 
would  be  perfectly  consistent  with  every  limitation  in 
the  Will,  instead  of  displacing  estates,  and  defeating  many 
of  the  powers  given;  a  construction  not  to  be  implied  from 
$mj  of  these  provisoes,  and  least  of  all  from  that  for  raising 
a  jointure?  The  office  of  a  proviso  is,  not  to  defeat  what 
has  been  done  by  the  instrument,  in  which  it  is  contained; 
but  to  modify  it  by  introducing  something  not  inconsist- 
ent with  the  preceding  part  The  language-  is  plain,  as 
the  intention  is  natural,  that  the  persons,  to  exercise  these 
powers  successively,  shall  be  in  possession  of  the  estates. 
The  powers  are  given  equally  to  all ;  and  the  acts  are  to 
be  done,  when  and  as  they  shall  be  respectively  seised  awl 

possessed. 
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possessed.  Is  the  power  to  charge  portions  for  daughters; 
however  necessary,  to  he  suspended,  when  ~  the  proviso 
does  not  contain  a  word  importing  any  thing  beyond  a 
chattel  interest?    This  devisor,   who  appears  perfectly 
competent  to  limit  legal  estates,  aware  of  the  distinctions 
as  to  contingent  remainders;  &fc»  could  not  have  been  at 
a  loss  to  express  an  estate  pur  attire  vie,  or  in  fee  simple; 
where  he  intended    either.    In  such  a  Will  why  is  the 
Court  to  supply  words  of  inheritance  without  any  neces* 
sity,  and  with  the  effect  of  defeating  legal  and  equitable 
estates?  All,  that  is  required  for  the  trust  expressed,  to 
raise  a  jointure  by  the  rents  and  profits,  is  a  chattel  in^ 
terest  determinable  upon  the  death  of  the  wife  and  pay- 
ment of  all  arrears:    Thus  by  creating  a  legal  estate  for 
a  term  of  years  the  words  are  precisely  followed;   a- 
right  to  the  possession  is  given  for  this  purpose ;  the  end 
is  completely  answered,  without  giving  or  displacing,  Any 
estate  of  freehold ;  and  all  the  inconveniences,  that  have 
been  mentioned,  are  obviated.    The  power,  which  is  not 
limited  to  one  jointure,  for  one  wife,  might  thus  be  eaor- 
cised  again,  subject  to  the  existing  term;  according* to 
the  clear  intention,  that  each  of  his  sons,  tenant  for  life 
or  in  tail,  should  on  coming  into  possession  of  a  legal  or 
equitable  estate  have  these  powers;  that  the  disposition 
under  them  should  go  no  farther  than  the  purpose  of 
paying  the  jointure,  &c. ;  and  should  cease,  when  that 
object  was  completed.    Upon  the  other  construction  any 
farther  exercise  of  these  powers  would  be  impracticable; 
The  party  to  exercise  them  could  not  be  seised  and  pos- 
sessed. The  terms,  in  which  the  power  is  created,  amount 
to  demonstration  of  the  object,  that  it  shall  be  so  exer- 
cised as  not  to  disturb  the  future  rights  of  that,  or  any 
other  son,  tenant  for  life  or  in  tail.    There  is  a  direction 
to  renew  college  leases ;  affording  additional  evidence  of 
the  intention,  that  none  of  these  estates  shall  be  disturbed, 

or 
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or  the  nature  of  them  altered,  by  the  execution  of  this 
power.  A  mere  chattel  interest  will  without  producing 
that  effect  sufficiently  secure  the  end ;  while  a  freehold 
estate  must  without  any  necessity  defeat  many  of  the  lead- 
ing objects  of  this  Will;  That,  as  the  root  of  the  power, 
must  determine  the  construction ;  not  the  instrument  exe* 
cuting  it;  which  instrument,  however,  does  not  neces- 
sarily import  an  estate  pur  autre  vie ;  on  the  contrary, 
the  purpose  would  not  be  answered,  unless  the  trustees 
have  an  interest  extending  beyond  the  life  of  Lady  JVen- 
man.  .The  trustees  could  not  under  the  covenant  eqter 
after  her  death  for  the  arrears  then  due. 


«U9 


1811. 


Wykhak 

v. 
Wykoa*. 


The  intention  is  to  be  collected,  not  from  the  particular 
purpose  merely,  but  from  the  whole  instrument,  dearly 
shewing,  that  the  general  estate  of  the  trustees  had  nrf 
object  beyond  that  special  purpose;  as  in  Curtis  ▼• 
Price  (38).  The  proposition,  that  a  lease  for  forty  yean 
under  a  power  to  lease  for  twenty  is  good,  as  against  th£ 
remainder,  for  twenty  years,  rests  only  upon  the  statement 
of  Counsel  in  the  case  before  the  House  of  Lords*  Thi 
Court  gives  to  a  general  limitation  such  effect  as  will  ad6 
complish  the  purpose ;  but,  if  that  can  be  accomplished  ifl 
more  ways  than  one,  takes  care,  that  it  shall  have  effect 
in  that  way,  which  will  be  consistent  with  the  intention 
declared  in  other  respects.  That,  which  is  the  rule  as  to 
an  instrument  executed,  must  prevail,  where  it  is  merely 
executory. '  Which  mode  will  be  most  consistent  with  the 
declared  intention  and  the  other  objects  of  this  Will  ?  A 
conveyance  to  the  trustees  in  fee  would  displace  estates 
and  defeat  powers,  expressly  given.  An  estate  pur  autre 
pie  would  equally  interfere  with  the  declared  purpose;  in* 
(errupting  the  legal  term  of  the  second  tenant  for  life, 

and 


(38)  Ante,  Vol.  XII,  G9. 
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and  abridging  the  power  to  suffer  a  recorery.  A  chattel 
interest9  the  most  familiar  mode  in  use,  answer*  the  pur- 
pose ;  and  leaves  all  beyond  it  untouched. 

Aa  to  the  equitable  estates*  those  limited  to  the  trus- 
tees for  sale,  and  those  in  mortgage,  the  same  reasoning 
applies. 


JkcQtk. 


i  *412  ] 


The  Lord  Chancellor.  . 
This  case  came  before  me  for  the  purpose  of  having 
directions  given,  the  nature  of  which  would  depend  alto- 
gether upon  the  validity  of  the  recoveries  suffered  of  dif- 
ferent estates,  of  which  Philip  Lord  Wenman  was  pre- 
viously to  the  4th  oi  May%  1758,  seised  in  law  or  in 
equity;   and   the  estates,  with  reference  to  which  the 
question  arises,  may  be  divided  into  two  classes :  estates, 
of  which  he  was  seised  of  the  equity  of  redemption  in 
fee,  subject,  as  I  understand  the  facts  of  the  case,  to 
mortgages  in  fee ;  and  estates,  of  which  he  had  the  legal 
estate  in  fee,    subject  to  no  incumbrance  whatsoever. 
These  two  classes  of  estates  may  farther  be  subdivided : 
some  of  those,  of  which  he  was  seised  of  the  equity  of 
redemption,    being    devised  upon  certain  trusts  in  his. 
Will ;  and  some  also,  of  which  he  was  legally  seised  in 
fee,  being  devised  upon  certain  trusts  in  his  Will.    He 
had  therefore  after  the  execution  of  his  Will,  if  I  may  so 
express  it,  four  species  of  estates :  equitable  estates,  de- 
vised by  him  for  the  payment  of  debts  and  legacies ;  equit- 
able estates  in  other  lands,  devised,  not  for  that  purpose^ 
but  to  the  other  uses  and  limitations  of  his  Will ;  estates, 
of  which  he  wap  legally  seised  in  fee,  which  he  had  devised 
for  the  payment  of  debts  and  legacies ;  and  estates,  ot 
which  also  be  was  legally  seised  in  fee,  devised,  not  for 
♦the  payment  of  .debts  and  legacies,  but  for  the  other 
uses  and  purposes  of  his  Will. 

When 


CASES  IN  CHANCERY! 


4tt 


When  this  case  was  originally  beard,  it  seemed  to  me} 
as  I  then  apprehended  with  the  concurrence  of  the  Bar/ 
not  to  be  inexpedient  to  state  a  case  to  a  Court  of  Law  a* 
to  the  effect  of  thex  recovery  suffered  of  those  estates,  of. 
which  the  devisor  waa  legally  seised  in  fee  j  and  I  take  it 
to  be  dear,  as  put  by  Sir  Arthur  Piggott,  that,  if  this 
instrument,  according  to  the  opinion  of  the  Court  of 
King's  Bench,  conveyed  an  estate  in  fee,  or  according  to 
the  opinion  of  the  Court  of  Common  Pleas,  no  estate 
whatever,  these  recoveries  must  be  good.  If  it  conveyed 
an  estate  in  fee,  the  recovery  is  good  upon  the  principle, 
that  all  the  beneficial  interests  are  equitable  estates.  If 
it  conveyed  no  estate  whatever,  no  estate  was  interposed 
with  respect  to  the  document  creating  a  tenant  to  ther 
Precipe,  or  any  other  document,  that  could  be  of  any 
force  or  effect  in  the  decision  of  this  question. 


1811. 


It  became  necessary,  therefore,  for  those,  who  were  to 
contend,  that  these  recoveries  did  not  bar  the  estate  tail 
and  remainders  in  all  or  some  of  these  estates,  to  insist,  • 
that  the  opinion  of  the  Court  of  King's  Bench,  which 
maintained,  that  this  instrument  created  an  estate  in  fee, 
waa  wrong ;  and  also,  that  the  opinion  of  the  Court  of 
Common  Pleas,  that  it  conveyed  no  estate,  was  erroneous; 
that  according  to  the  true  construction  of  the  instrument  • 
it  did  create  an  estate,  which  stood  in  the  way  of  the  va- 
lidity of  the  recovery ;  and  that,  it  was  contended,  must " 
be  by  creating  either  a  rent-charge,  with  a  chattel  interest  • 
in  the  trustees,  to  be  raised  by  implication,  in  order  to ' 
secure  that  rent-charge,  or  an  estate  for  the  life  of  Lady* 
Wenman,  upon  looking  at  the  whole  of  the  instrument, 
considering  its  nature,  and  attending  to  every  part  of  its        [ 
•text;  admitting  it,  ask  must  be  admitted,  to  be,  not      [  *413  ] 
a  Will,  but  a  Deed. 


A  feet,    stated  upon  each  of  the  cases  sent  to  the 
Courts  of  Law,  is,  that  the  debts  are  not  paid;  and  ii* 

the 
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1811.  the  Will  itself  there  is  a  peculiarity,  not  noticed  in  the 

cases,  of  this  sort ;  that  after  this  devise  to  the  trustees 
upon  these  trusts  the  devisor  proceeds  to  direct,  that  such 
WtkhabI.     part  of  the  messuages*  &c.  so  given  to  the  trustees,  as 

shall  be  unsold  for  the  purposes  therein  mentioned  at  the 
time  his  eldest  son  shall  attain  the  age  of  twenty-one,  .shall 
not  be  sold  or  disposed  of  without  his  consent  or  appro- 
bation. That  clause  does  not  take  the  estate  out  of  the 
trustees ;  merely  restraining  their  power  of  sale  without 
his  consent ;  but  still  the  estate  would  remain  in  them. 
There  is  a  subsequent  clause,  with  respect  to  the  estate 
of  Caswell,  which  in  a  codicil  he  expresses  a  great 
afcxiety  to  preserve  in  the  family.  He  gives  to  his  son  a 
power  to  sell  and  dispose  of  that  estate ;  and,  as  I  think 
the  estate,  vested  in  the  trustees!  is  not  destroyed  by  the 
check  upon  their  power  of  sale,  requiring  the  approbation 
of  the  son  after  his  age  of  twenty-one,  so  the  concurrent 
power,  given  to  the  son,  of  selling  the  Caswell  estate 
does  not  appear  to  me  to  destroy  the  estate  devised  to 
the  trustee* 


I  *414  ] 


.The  effect  of  the  , devise  of  such  parts  of  the  estates, 
devised  to  the  trustees,  as  should  remain  after  the  trusts 
should  be  performed,  and  all  other  his  estates,  &c  to  his 
eldest  son  for  life,  without  impeachment  of  waste,  is,  as 
it  appears  to  me,  looking  back  to  the  case  of  Lord  BatA, 
which,  though  it  certainly  never  received  judicial  deci- 
sion, was  the  subject  of  great  consideration  among  some 
very  eminent  men  and  judges,  now  deceased,  that,  as  with 
respect  to  the  estates,  which  were  in  mortgage,  forming 
part  of  the  subject  of  this  devise,  of  course  the  late  Lord 
*Wenman  could  only  be  equitable  tenant  for  life  of  them, 
bq  with  respect  to  those  estates,  of  which  his  father  was 
seised  in  fee,  and  which  are  thus  devised  to  the  trustees, 
the  effect  would  be  to  vest  the  legal  estate  in  them,  and 
an  immediately  commencing,  concurrent,  equitable  estate 
in  the  tenant  for  life,  with  equitable  .remainders  over, 

subject 


V. 
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Subject  to  the  charges!  which  the  trustees  by  the  appfi*         1811* 
cation  of  the  legal  estate  were  to  work  off  from  the  equit-      «&"***  jl. 
able  interest. 

• 

I  observe,  that  under  the  words  "  divers  remainders,* 
stated  in  the  cases  sent  to  the  Courts  of  Law,  is  included, 
after  limitations  to  the  daughters  of  his  sons  and  daugh- 
ter, and  to  his  brother  and  his  children,  a  particular  de- 
vise of  all  his  estates  to  his  wife  for  her  life,  with  re- 
mainder to  her  first  and  other  sons* 

.  The  Will  is  very  inartificially  drawn.  From  one  part  of 
the  argument!  concluded,  that  some  terms  for  years  had 
been  created ;  but  I  can  find  none.  Adverting  to  the  cir* 
cumstance,  that  he  had  made  his  sons  tenants  for  life,  and 
inserted  a  limitation  to  his  own  after-born  sons  in  tail, 
the  devisor  provides  leasing  powers  for  the  tenants  for 
life  and  those  possible  tenants  in  tail ;  and,  contemplating 
what  might  be  convenient  with  a  view  to  ;a  provision  for 
the  wives  and  children  of  his  sons,  inserts  these  provisoes ; 
having  in  certain  events  by  his  own  Will  provided  per- 
sonal fortunes  for  the  daughters  of  his  sons  in  posses- 
sion, not  by  way  of  creating  an  estate,  but,  as  in  this 
proviso,  by  way  of  charge:  in  the  one  case  actually 
charging,  in  the  other  giving  the  power  of  charging,  I 
am  not  surprized,  that  any  one  attempting  to  execute  this 
power,  should  have  considerable  difficulty  how  to  doit. 
He  could  not  get  far  wrong  in  equity ;  as,  being  for  me- 
ritorious consideration,  it  would  do  in  equity  in  almost  • 
♦any  form,  in  which  that  intention  was  clearly  expressed.  [  +415  ] 
I  say,  it  would  do  in  Equity ;  as,  although  the  phrase  is 
frequently  met  with  in  the  Common  Law  Reports,  that 
what  is  not  a  good  execution  of  a  power  at  law  cannot 
be  a  good  execution  in  equity,  if  by  that  is  meant,  that 
what  cannot  be  sustained  as  a  good  execution  of  a  power 
at  law,  cannot  be  sustained  in  equity,  I  do  not  agree 
with  that  interpretation.    Though  not  a  good  execution 

of 
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1611.         of  a  power  any  where*  it  may  be  that,  which  a  Court  of 

^^  Equity  will  take  care    to  have  executed*     I  therefore 

„.  agree  with  Lord  Redesdale,  with  the  same  deference  ex- 

IF teh  am.     pressed  in  his  observations  ( 39 )  upon  Lord  Mansfield's 

language  in  Burrow's  Reports;  not  admitting  as  doc- 
trine to  be  maintained,  that  what  a  Cotiirt  of  Equity  will 
substantially  support,  as  a  good  execution  of  a  power  in 
equity,  is  therefore  a  good  execution  at  law}  notwith- 
standing h  is  confidently  there  stated,  that  there  can  be 
no  difference  in  the  execution  of  a  power  at  law  and  in 
equity.  If  it  is  to  be  understood  a  strict  literal  execu- 
tion, via-,  that  it  was  duly  executed,  that  must  be  the 
same  both  in  Courts  of  Law  and  Equity :  but  that  a 
Court  of  Equity  will  enforce  the  substantial  intention  of 
tiie  person  executing,  where  a  Court  of  Law  cannot  deal 
with  H,  is,  I  apprehend,  extremely  clear* 

'  This  power  is  to  grant,  convey,  Kmit,  and  appoint  to 
trustees,  without  saying  to  them  and  their  heirs  or  their 
executors;  leaving  the  nature  and  quantity  of  the  estate 
they  were  to  take  open  to  the  construction  of  the  person, 
who  was  to  execute  the  power.  There  was  nothing,  which 
could  determine,  what  he  was  to  do,  except  by  reference 
to  the  instrument,  out  of  which  the  power  arose,  the 
estates  contained  in  that  instrument,  and  the  purposes,  tor 
[  *416  ]      +  which  the  power  was  given.  With  respect  to  tbe  instru- 
Nonconformi-   ment,  out  of  which  the  power  arose,  if  the   noncon- 
tyofthena-       formity  of  the  nature  of  the  estates,  raised  by  die  eie- 
ure  o  estates,  ^^  ^  tjje  poWer   to  the  estates  expressed  in  the  in- 
raised  bjthe     ^        A   .        , .  ,    A,  •       .  .       -  .     m 
execution  of  a  8trumtent»  "v  *"1C"  *«e  power  is  given,  is  of  itself  a 

Power  to  those  Sroun(^  *°  ^y*  t^at  ^e  person,  executing  the  power,  has 
in  the  iostru-  not  attempted  to  give  a  larger  estate,  and  ought  to  cut 
ment  creating  down 

**i  D°ffi  ^  lU      (8i>)  Sce  to*d  ReiudaUn  Bradstreet,   upon    Z<ntck  v. 

,         .       observations,    1   Sch.    Sr  Le  JVoolslon,  2  Burr.  1136.  Post, 
to  reduce  tbe                                         ^     . 

■      i    ff    t   f    *^V»  68  to  71,  in  Shannon  v.  Vol.  XIX,  13,  22. 

the  latter  instrument  by  reference  to  the  former. 
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4oWn  the  legal  effect  of  the  instrument  and  mike  it  what        1SU< 

it  ought  to  be  according  to  the  intention  and  the  nature  iyWv-*' 
of  the  instrument,  out  of  which  the  power  arises,  how  are  „ 

we  to  account  for  many  cases,  where  the  execution  waa  WYKEAHfc 
capable  of  being  so  corrected  by  reference  to  the  instru* 
ment,  but. was  not  so  corrected? 

With  respect  to  the  purposes,  they  were  capable  of 
being  executed  in  different  ways.    The  estate  of  Lord 
Wentnan  was  a  present  estate  for  life.    The  estate  of  the 
trustees  to  preserve  contingent  remainders,  if  it  came  into 
existence  by  forfeiture  or  other  determination  of  his  es* 
tate  in  his  life-time,  was  an  estate  in  remainder,  as  to 
Ha  duration  concurrent  with  his   estate  for  life.    The 
purpose,  therefore,  was  one,  which  did  not  require  a 
grant  of  an  estate  immediately -to  take  effect  in  possessions 
nor  did  any  doctrine  of  law  require  that  with  reference 
to  the  purpose ;  as,  the  execution  of  the  power  being  the    Execution  of 
limitation  of  a  use,  an  immediately  preceding  estate  of  aPowcralimi- 
freehold  was  not  necessary  to  such  a  grant;  and  the  tationof  aUsct 
Strong  inclination  of  my  mind  is,  that  the  mode  of  exe*  no .  W'^/? 
eating  this  power,  which,  if  the  devisee  had  merely  en-  Dteoeduui  6-. 
tered  into  a  covenant,  this  Court  would  have  decreed,  is  t*te  of  free- 
by  limiting  a  rent  charge  to  her  by  way  of  jointure;  hold, 
which  are  the  very  words  of  the  power;  securing  that 
rent  charge,  if  not  by  the  ordinary  power  of  entry  and 
distress,  by  a  term,  vested  in  trustees  for  ninety-nine 
yeans  if  she  ao  long  live ;  or  rather  not  expressly  if  she  so 
•  long  five,  but  with  a  proviso  for  cesser  of  the  term  on      (  *417  J 
payment  of  500/.  per  annum  during  her  life  jand  all  the 

arrears  due  to  her  at  her  death;  and  that  would  not 

*  f 

have  gone  to  disturb  any  of  the  uses  after  mentioned. 

The  mode,  however,  in  which  this  power  has  been 
executed,  is  by  the  deed  of  the  28th  of  June,  1766, 
creating  a  jointure  for  the  lady,  whom  the  eldest  son 
married,  and  the  subsequent  instruments  increasing  that 

jointure* 
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jointure.  In  the  first  deed  he  covenants,  that  he  had  a 
right  to  make  such  grant ;  and  that  the  trustees  should 
be  at  liberty  during  her  life  to  enter,  and  take  as  much 
of  the  profits  as  would  be  sufficient  to  answer  the  join- 
ture; but  I  do  not  perceive,  that  there  is  any  covenant 
with  respect  to  the  right  to  charge  the  portions. 


«.  ■ 


The  question  then  is,  whether  under  these  circum- 
stances this  recovery  is  good  in  law  as  to  aD,  or  any,  and 
which  of  the  estates,  comprehended  under  the  different 
.descriptions  I  have  stated,  which  the  testator  had  in  the 
year  1758;  as  to  those  estates,  of  which  Lord  Wen- 
man,  the  son,  was  under  the  settlement  tenant  for  life  in 
Equity,  comprehending  the  estates  in  mortgage,  either 
comprised,  or  not,  in  the  devise  to  the  trustees  for  the 
payment  of  .debts;  and  with  respect  to  the  estates,  of 
which  hoxdWenman$  the  devisor,  was  seised  legally  in 
fee,  his  son,  I  apprehend,  was  .only  equitable  tenant 
for  life  of  such  of  those  estates  as  were  comprehended 
in  that,  devise  to  the  trustees;  and  the  consequence 
of  that  appears  to  me  to  be,  that  Lord  Wenman,  the 
son,  and  all  persons,  who  were  to  take  after  him-tm? 
der  the  effect  of  the  Will,  or  of  any  instrument  dealing 
with  the  estates  they  take  under  .the  Will,  were,  .as  -to 
such  classes  of  estates,  only  equitable  tenants  for  life  or 
in  tail. 


[  418  ]  I  take  it  to  be  now  clearly  settled,  that  equitable  estates 

Equitable  cs-   j^H  be  barred  by  an  equitable  recovery,  if  there  is  an 

tates  birred  by  ^a^  u^ant  to  fa  Precipe.    In  the  case  of  Boieler 

f0^600  *+^Ui*gtou  (.40)  I  well,  remember  a  subject  of  conaider- 

is  an  equitable  A^e  (*oa*>t>  wnere  tne  *»*  estate  waa. a  legal  estate  #> 

tenant  to  the 
Precipe. 
Equitable  es- 
tate in  remain- 
der, though 

united  with  the  legal  fee  iu  trust  to  secure  the  limitations,  barred  by 
an  equitable  rec6?©rj. 


fee  in  a  person*  having  also  an  equitable  estate  in  >  re- 
mainder under  the  limitations,  to  be  secured  by  that  legal 


(40)  1  Bro.  C.  C.  72. 
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.state,  whether'  the  owner  of  a  prior  equitable  estate  tail 
could  bar  that  equitable  remainder ;  as  it  was  supposed 
to  knit  itself  to,  and  be  merged  in,  the  legal  estate  vested 
in  the  same  person:  but  in  the  case  of  Brydges  v. 
Brydges  (41 )  Lord  Ahanley  gives  a  very  able  judgment 
upon  that  point;  reasoning  it  extremely  well.  Lord  Ken- 
yon  says  in  one  of  the  cases  cited  (42),  that  Boteler  v. 
AlUngton  was  an  amicable  suit :  but,  whether  it  is  so  to 
be  considered,  or  not,  and  admitting  that  Lord  Ahanley 
has  reasoned  well,  and  comes  to  the  right  conclusion  upon 
that  point,  I  can  take  upon  myself  to  say,  that  both  the 
Bar  and  the  Bench  were  a  good  deal  perplexed  with 
that  case. 


1811. 


Wykhax 
Wykhajs. 


If  this  is  so,  it  does  not  appear  to  me,  that  any  objec- 
tion can  be  maintained  against  these  recoveries,  as  far  as 
they  apply  to  the  estates,  of  which  Lord  Wenman  was  so 
tenant  in  equity,  in  any  way  of  considering  the  effect  of 
the  execution  of  this  power.  If  it  created  an  estate  in 
equity  in  fee,  it  could  only  create  such  an  estate,  giving 
the  beneficial  interest  to  Lady  Wenman,  as  far  as  she  was 
entitled  to  the  rent  charge ;  leaving  all  the  rest  of  the 
beneficial  interest  just  as  it  was.  li,  according  to  the  Court 
of  Common  Pleas,  it  created  no  estate  whatever,  it  would 
interpose  no  objections  to  the  recovery.  If  it  created  onjy 
a  chattel  interest,  there  is  no  objection  to  the  recovery; 
•  as  then  it  did  not  deal  with  the  freehold.  If,  on  the  other 
hand,  it  created  an  equitable  estate  for  life  in  the  trus- 
tees. 


£  #419  ] 


(41)  Ante,  Vol.  Ill,  120; 
•ee  126.  Upon  the  distinc- 
tion, here  alluded  to,  that,  to 
produce  merger,  the  legal  and 
equitable  estates  must  be  co- 
extensive and  commensurate, 
Lord  Ahanley  decided,  the 


case  of  Williams  v.  Owens, 
ante,  Vol.  II,  595 ;  upon 
which  decision,  see  the  note, 
606. 

(42)  7  Term  Rep.  487,  Doe 
on  the  demise  of  Complete  v. 
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Wykham 

V.' 

Wykham. 
Equitable  Re- 
covery, when 
nothing  but 
equitable  inte- 
rests inter- 
posed between 
the  legal  estate 
and  the  ulte- 
rior equitable 
interest. 


tees,  still  it  would  be  an  equitable  estate  for  life,  which, 
being  clothed  with  a  trust  to  pay  the  annuity,  and  the 
ulterior  trust  in  Equity  being  for  those,  who  were  after-* 
wards  to  take  Tested  estates,  it  is,  I  apprehend,  in  the 
power  of  those,  who  have  the  substantial  equitable  inte* 
rest  where  there  is  nothing  but  equitable  interests  inter- 
posed  between  the  legal  estate  and  the  ulterior  equitable 
interest,  to  suffer  an  equitable  recovery.  In  the  groat 
case,  upon  the  estate  of  Mr.  Bowes  that  was  much  dis- 
cussed; and  I  think  that  the  true  doctrine  with  reaped 
to  equitable  recoveries. 

Then  as  to  those,  that  are  legal  estates,  I  repeat,  that 
if  this  creates  an  estate  in  fee,  it  forms  no  objection  to 
the  recovery.  If  it  gives  no  estate,  there  is  no  objection 
to  the  recovery.  It  may  operate  differently  at  Law  tod 
in  Equity;  that  is,  if,  according  to  the  opinion  of  the 
Court  of  Common  Pleas,  it  gives  no  estate  at  Law,  it 
does  not  follow,  that  it  would  not  raise,  I  do  not  say  an 
estate  in  Equity,  but  a  right  to  have  an  estate  created  in 
Equity*  If,  on  the  other  hand,  it  gives  at  Law  an  estate 
for  life  in  the  legal  estates,  it  is  then  said  the  objection 
is  formidable.  I  therefore  come  now  to  consider  that 
part  of  the  case. 


First,  the  conveyance    purports  to  be  an  immfdiatt 

conveyance;  but  where  an  instrument  is  intended  to  be 

Construction     an  execution  of  a  power,  I  should  struggta  extremely  Jo 

•f  an  instru-    get  out  of  the  effect  of  immediate  words  of  grant,  and 

moot,  intended  mate  tfje  instrument  operate  to  create  an  estate,  which  I 

[♦420]  *  could  put  in  its  proper  place;  that  is,   in.  remainder; 
^n  exo-  . ,  ^ 

cution  of  a       considering  it  as  operating  to  create  an  estate  by  way  of 

Power,  with  ■■  *  *W* 

reference  to  the  instrument  creating.it,  as  operating  to  create  an  estate   .   ,;i 
by  way  of  Use,  to  be  put  in  its  proper  place;  in  reminder  for  in- 
stance,  the  words  importing  an   immediate   conveyance;    but  the 
eicess  at  law,  the  legal  effect  of  words  in  a  deed,  bejfond  the  occasion 
and  purpose,  not  corrected. 
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fese.  This  instrument  is  to  be  considered  in  two  ways; 
with  reference  to  itself,  and  to  the  instrument  giving  the 
power,  which  the  other  purports  to  execute :  but,  if  an 
instrument,  which  purports  to  be  the  execution  of  a 
power,  does  convey  in  language,  the  legal  effect  of  which 
goes  beyond  the  power,  I  cannot  find,  that  you  look  to 
-the  instrument,  in  which  the  power  is  given,  in  order  to 
correct  the  excess  at  Law,  If  you  look  to  the  executing 
instrument  itself,  it  purports  to  be  a  grant  in  fee ;  and  it 
is  a  deed.  It  purports  to  be  a  grant  in  fee  for  purposes 
certainly  not  requiring  a  fee :  but  still  it  purports  to  be 
a  grant  in  fee:  and  it  is,  I  think,  difficult  to  maintain, 
that,  if  a  man  does  more  by  using  words,  which  have  a 
legal  effect,  than  is  necessary  to  execute  the  purpose  he 
professes  to  execute,  the  circumstance,  that  he  uses  those 
words  of  larger  legal  effect  than  is  required*  and  his 
.purpose,  shall  cut  down  the  legal  effect  of  the  words  in 
.a  deed. 


1811. 


Wykhak 

v. 

WXKHAM* 


Another  circumstance  has  been  relied  upon,  and  fairly 
•relied  upon ;  that  is  the  covenant :  but  where  a  person* 
executing  a  power,  has  infinite  difficulty,  considering  the 
language,  in  which  the  power  is  given,  to  know  in  what 
-way  to  create  the  estates,  which  are  to  be  created,  it  is 
going  much  too  far  to  say,  that  having  in  fact  given  a 
larger  estate  than  was  necessary,  as  they  covenant  for 
quiet  enjoyment  only  during  the  time  necessary  to  an- 
swer the  beneficial  interest,  that  covenant  shall  cut  down 
the  legal  effect  of  the  grant  That,  I  apprehend, 
cannot  be  made  out;  nor  is  it  made  out  by  any uf  the 
cases  referred  to. 


In  Cotyton  v.  Helyar  (43)  Lord  H&rdwicke  thought 
himself  authorised  to  construe  the  limitation  to  the  tes- 
tator's 
(43)  2  Cox,  340.  Mr.  Cox's     the  decision  of  Wykham  v. 
Repbrt  was  published  sigce      Wykkam. 
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V. 

Wykham. 
Term  for  90 
years  in  a  Will 
restrained  to  a 
life  by  impli- 
cation from  a 


after  die  end 
of  the  term, 
but  after  the 
failure  of  that 
life. 


Ifftf.  tatbr'*  *bft  of  a  term  for  ninety-nine  years,  as  if  it  has) 
been  for  ninety-nine  years  if  he  should  so  long  live.  I 
notice. that  case,  observing,  that  in  Jones  v.  Morgan 
Mansfield  lays  great  stress  upon  it:  declaring  in  the 
most  explicit  language,  that  there  was  no  necessity  in  that 
instance  for  implying  those  words  *r  and  Lord  Kenyan 
says  (  44  j  in  V enable*  v.  Morris,  that  there  was  an  abso- 
lute necessity  for  that  implication.  The  reason,  given  by 
subsequent  li-  ^i0T^  Hardmeke  for  that  implication,  in  a  subsequent  case, 
fetation,  not    where  Coryton  v.  Helyar,  was  cited  ( 46  ),  is,  that  it  was 

a  trust  estate.  In  a  note  I  have  seen  of  bis  judgment 
his  Lordship  says,  there  is  no  absolute,  but  there  is  a  pro- 
bable, necessity  for  it ;  and  (  see  how  sensibly  he  reasons 
it)  that  there  was  from  all  the  rest  of  the  Will  an  impli- 
cation so  probable,  that  the  mind  could  not  resist  it ;  and 
he  inferred,  that  the  term  was  to  endure  only  during  the 
life  of  the  son ;  as  the  subsequent  estate  was  limited  ex- 
pressly, not  after  the  end  of  the  term,  but  after  the  de- 
cease of  the  son.  Then  he  says,  that,  if  the  term  in  the 
first  part  of  the  Will  was  absolute,  it  is  cut  down  by  the 
subsequent  limitation,  which  is  to  commence  immedi- 
ately upon  the  decease  of  the  son ;  destroying  so  much  of 
Of  two  ineon-  the  absolute  limitation  as  is  inconsistent  with  that  Lord 
•istent  limits-  jjarjwiej[e  therefore  puts  it  upon  the  doctrine,  prevaflmg 
ons  in  a     i    ^  ay  ^mes  M  to  Wills,  that,  where  there  is  a  subsequent 

limitation,  inconsistent  with  a  former  one,  and  an  estate 
created  afterwards,  that  does  by  necessary  implication  in 
that  sense  cut  down  the  effect  of  the  former  limitation. 
.•  The  case  of  Coryton  v.  Helyar  therefore  does  not  affect 
this 


the  latter  pre- 
vails. 


[•4«2] 


I  observe  in  Venables  v.  Morris  (46  )  Lord  Kenyan  had 
a  good  deal  of  difficulty  to  say,  that  those  words  "  to  tros- 
"  tees  and  their  heirs  "  would  not  create  a  foe;  an4 ac- 
count 


(44)  7  Term  Rep.  497. 
(46)  2  Yes.  106. 


(46)  7  Term  Rssu  tatt. 
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counts  for  it  in  a  subsequent  case  (4-7),  not  by  expressing         MTU. 
an  opinion,  that  the  estate  could  not  be  abridged  even  in      w^"^AM 
a  deed,  but  thus.;  that  in  that  case  he  thought  it  neces-  Vt 

sary,  as  the  Master  of  the  Rolls  in  a  subsequent  case  (48)     .WtxhaiL 
fceems  to  consider  it,  that  the  trustees  to  preserve'  con- 
tingent remainders  should  have  an  estate  in  fee  on  account 
-of  the  Power  of  Appointment  the  wife  had.      If  that 
observation  is  duly  applied  to    that  case,  the .  qoestion    As  to  extend- 
tecomes  very  material,  whether  on  account  of  such  a  mgtotwdueing 
fwwer  a  limitation  in  a  deed  is  to  be  construed  to  import  ^  v*?**^*  *** 
less  than  it  expresses ;  a  question,  which  I  cannot  repre-  ™  .  .     ,m  * 
«ent  as  quite  settled.  «*L£3* 

If  the  ground,  upon  which  it  is  there  represented  to 
be  necessary  to  consider  the  estate  as  an  estate  in  fee, 
can  be  supported  upon  looking  to  the  cases,  which 
perhaps  is  not  quite  to  be  admitted;  considering,  that 
there  was,  prior  to  that  power,  an  estate  tail  actually  vested 
in  the  wife  herself,  subsequent  to  the  limitation  to  those 
trustees,  by  virtue  of  which  estate  she  would  fcave  been 
.entitled  to  call  for  a  conveyance  from  the  trustees,  it  ap- 
pears to  me  very  difficult  to  maintain  the  point,  that  in  a 
deed  this  doctrine  of  implication  is  to  be  so  applied. 
Without,  however,  presuming  to  say,  that  it  is  not,  is  it 
to  be  applied  to  a  deed  Containing  no  other  grounds  for 
'4be  implication  than  are  to  be  fbond  in  this  deed?  Where 
that  implication  was  made  in  judgment,  there  were  many 
'estates  limited,  subsequent  to  that  estate  to  the  trustees 
♦and  their  heirs;  estates  to  the  trustees  themselves  dur-  [  *4£3  ] 
ing  the  lives  of  other  persons.  There  is  nothing  of  that 
kind  in  this  case ;  and,  unless  I  can  infer,  that  the  estate, 
given  in  this  instrument  to  trustees  and  their  heirs,  is  not 
a  fee,  as  it  is  not  necessary  to  give  a  fee  for  the  purpose, 

■ 

tot  Which  the  instrument  is  executed,  and  as  there  is  a 
Covenant  for  quiet  enjoyment  only  during  the  life  of  the 
•rife,  and  as  it  may  disturb  the  estates,  winch  are  sub- 

sequently 

(47)  7  Term  Rep.  437. 

(48)  Curti*  v.  Price,  ante,  Vol.  XII,  89. 
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Wykham 

V. 

Wykham. 


Instrument, 
thoagh  roid  at 
Law,  may  be 
natained  in 
Equity. 


sequently  given  in  the  instrument  creating  the  power  to 
give  this  estate,  I  cannot  cut  down  the  legal  effect  of  this 
limitation  to  the  trustees  and  their  heirs. 

I  do  not  consider,  whether  the  execution  of  this  power 
is  void  at  law.  My  opinion  is,  that  Lady  Wertman  would 
have  been  clearly  entitled  to  her  jointure  in  equity :  but 
it  does  not  follow,  that  she  would  therefore  be  entitled 
at  law;  as  I  do  not  agree,  that  an  instrument  is  to  be 
taken  to  be  void  in  equity,  because  it  is  void  at  law,  and 
that,  as  it  can  have  no  effect  at  law,  therefore  it  can 
have  no  effect  in  equity ;  and  upon  this  very  case,  as- 
cording  to  the  judgment  I  have  no  difficulty  in  pronoun- 
cing, supposing  that  this  is  good  for  nothing  at  law,  ac- 
cording to  the  opinion  of  the  Court  of  Common  Pleas, 
that  the  instrument  conveyed  no  estate  whatsoever, 
much  as  I  respect  the  general  dicta  of  Lord  Mansfield,  I 
think  it  so  far  substantially  good  in  equity,  that,  if  Lady 
Wenman  was  alive,  they  must  make  good  to  her  an 
estate,  that  would  secure  her  jointure.  My  opinion 
therefore,  upon  the  whole  case  is,  that  these  recoveries 
are  good. 

The  Bill  was  dismissed. 


An  application  for  the  Plaintiff's  costs  out  of  the 
estate,  on  account  of  the  difficulty  and  novelty  of  the 
case,  was  refused ;  Sir  Arthur  Piggott  observing,  that  it 
was  impossible  to  give  costs  to  the  Plaintiff,  whose  Bill 
was  dismissed  ( 49 ). 


(49)  See  an  instance,  Cranch 
t.  Brisset,  mentioned  ante, 
Vol.  V,  398,  where,  as  a  Bill 
was  necessarily  to  be  filed 
by  some  person,  Sir  Thomas 
Sewell  ordered  the  Costs  to 
be  paid  out  of  the  Fond; 
though  be  felt  himself  obliged 
to  dismiss  the  Bill,    lewis  r. 


Loxhatn,  3  Met.  429,  and  the 
note,  430:  Beames  an  Costs, 
231*  No  Costs  to  Relator, 
the  Information-  being  dis- 
missed :  Attorney-General  v. 
Og  lander,  ante.  Vol.  I,  24* 
As  to  Costs  of  Heir,  De- 
fendant, failing,  see  ante, 
Vol  I,  206,  and  the  note. 
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RANDALL  v.  MUMFORD(50).  1811. 

Dec.  6th. 
*T*HE  usual  Motion  was  made  to  dismiss  the  Bill,  which    By  the  bank- 
was  for  an  account  for  want  of  prosecution.     The  roptcy  of  the 

Plaintiff  had  become  bankrupt.  Plaintiff  the 

suit  becomes 

Mr.  Agar,  in  support  of  the  Motion.  ,     '.  , 

There  is  no  distinction  between  abatement  by  the  bank-  anaioffv  ^  ]aw 

rnptcy  of  the  Plaintiff  and  that  of  the  Defendant,  as  in  The  Assignees 

Monteithv.  Taylor  (51).     The  objection  to  this  Motion  ordered  to  be 

is,  that  the  Plaintiff  is   become  bankrupt ;  who  insists,  made  parties  in 

that  therefore  his  Bill  cannot  be  dismissed.     In  Ex  parte  a  limited  time, 

Berry  ( 52  )  the  Plaintiff  bad  become  bankrupt ;  and,  the  £  JjjJ^ 

usual  Order  being  obtained  to  dismiss  the  Bill  with  costs     .   Ai         . .  * 

,  whether  with 

for  want  of  prosecution,  the  bankrupt's  Petition  to  be  re-  cogtg  QU4Bre^ 

lieved  from  the  costs  was  dismissed.  The  reason,  given 
by  Lord  Thurlow  in  Sellers  v.  Dawson  (53),  upon  refusing 
to  discharge  the  Order  to  dismiss  the  Bill  is,  that,  being 
obtained  aft?r  abatement  by  the  Plaintiff's  bankruptcy,  it 
was  a  nullity.  In  Davison  v.  Butler  (54)  also  the  Plain- 
tiff was  the  bankrupt ;  and  Baron  Thompson  stated  the 
constant  practice  to  be,  that  the  assignees  of  a  bankrupt, 
in  order  to  take  advantage  of  a  suit  commenced  by  himf 
filed  a  Supplemental  Bill,  and  not  a  Bill  of  Revivor :  but,  if 
the  suit  abated,  it  would  be  necessary  to  revive ;  and  that, 
if  they  think  the  suit  beneficial,  they  may  take  it  out  of 
his  hands :  if  they  decline  that,  there  is  no  reason,  why  the 
Defendant  should  not  have  his  costs.    In  French  v.  Bar- 

ton 

(50)  1  Rose't  Bank.  Cases,  (53)  2  Dick.  738.    2  Aust. 
196*  458,  tt. 

(51)  Ante,  Vol.  IX,  615.  (54)  2  Anstr.  460,  a*  1  C*. 

(52)  1  Dick.  81.  Bankrupt  Law,  8th  edit,  by 

Mr.  Roots,  546. 
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Kawnaix 
Mewroao. 


Urn  {55)  the  Older  was,  that  die  assignees  should  file 
Supplemental  Bill,  or  the  Bffl  should  be  dismissed. 


Mr.  Heald,  for  the  Plaintiff. 
The  bankruptcy  being  an  abatement,  according  to 
Setters  r.  Dawson,  this  motion  cannot  be  made.  In  Half 
r.  Chapman  (56)  Sir  Thomas  Clarke  thought  the  Order 
to  dismiss  irregular.  In  Momtritk  v.  Taylor  die  bankrupt* 
being  the  Defendant,  had  not,  as  this  bankrupt  has,  to 
support  the  BilL  The  distinctions,  stated  by  Lord  Redes- 
dale  {SI)  between  suits  become  abated,  and  those  merely 

defective, 


(55)  French  v.  Burton,  6th 
June,  1781.  Mr.  Aimge,  for 
the  two  Defendants,  alleging, 
that  the  Plaintiff,  baring  re- 
plied to  the  Answers,  became 
bankrupt,  and  that  the  assig- 
nees had  not  stirred  in  the 
cause,  moved,  that  the  Bill 
may  stand  dismissed  with 
costs  for  want  of  prosecution. 

Upon  bearing  Mr.  Mitford, 
for  the  Plaintiff,  the  Order 
was,  that  the  assignees  do 
file  a  Supplemental  Bill  on  or 
before  the  first  day  of  next 
Term ;  or  in  default  thereof, 
that  the  Plaintiff's  Bill  do 
stand  dismissed  as  against 
the  Defendants,  the  Bartons, 
without  Costs. 

(56)  1  Dick.  348. 

(57)  Treat,  on  Plead.  54, 
Sec.  In  page  02,  bankruptcy 
is  put  as  an  instance  of  a  sole 
Plaintiff,   suing  in  bis  own 


night,  deprived  of  his  whole 
interest   in    the    matters  is 
question  by  an  event  subset 
qaent  to  the  iastitntion  of  the 
suit ;  requiring,  therefore,  an 
original  Bill  in  the  nature  of 
a  Supplemental  Bill.    In  the 
next  page  bankruptcy  is  pat 
as  an  instance  of  the  interest 
of  a  Defendant  t  not  deter- 
mined,   bat    only   becoming 
vested  in  another;  a  defect 
capable  of  being  supplied  by 
Supplemental  Bill.    Jn  page 
67,  treating  of .  an  original 
Bill  in  nature  of  a  Supple- 
mental Bill,    as    necessary, 
when  the  interest  of  a  Plain- 
tiff or  Defendant  wholly  de- 
termines, and  the  suit  there-* 
foro  cannot  be  continued  by 
Bill  of  Revivor,  nor  its  de- 
fects be  supplied  by  Supple- 
mental Bill,  the  case  of  bank- 
ruptcy is  not  noticed. 
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defective,  and  between  Bills  of  Revivor  and  in  the  nature 
of  Bills  of  Revivor,  and  the  reasons  of  those  distinctions* 
are  very  nice.  If,  however,  it  can  be  doubted,  whether 
the  bankruptcy  of  the  Plaintiff  is  an  abatement,  there  is 
at  least  a  defect.  If,  according  to  French  v.  Barton,  the 
assignees  are  to  be  compelled  to  file  a  Supplemental  Bill 
within  a  given  time  by  an  Order,  that  otherwise  the  Bill 
shall  be  dismissed,  it  must  be  without  costs ;  as  the  Order 
was  in  that  instance. 
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1811. 


RANPAI4 
MUMJTORD* 


Mr.  Agar,  in  Reply,  said,  that,  as  the  bankrupt  De* 
fendant  would  obtain  costs,  so  the  bankrupt  Plaintiff  must 
pay  them. 


The  Lord  Chancellor. 
So  many  motions  have  occurred  before  me  with  re? 
ference  to  the  bankruptcy  both  of  Plaintiffs  and  Defend* 
ants,  that  I  did  not  expect,  the  general  proposition  I  laid 
down  would  have  been  applied  to  a  case,  to  which  I  have 
continually  endeavoured  to  prove  it  has  no  application. 
It  is  clear,  that  bankruptcy  is  no  abatement  at  law :  but 
Courts  of  Law  have  modes  of  sq  regulating  the  matter, 
that  finally  no  great  injustice  is  felt.  The  Court  of  Ex* 
chequer  adapts  a  different  rule  of  practice  from  that, 
which  prevails  here ;  and  each  Court  must  be  governed 
by  its  own  settled  practice.  Not  meaning  therefore  to 
consider,  which  is  the  wiser  rule,  I  am  not  to  be  under- 
stood as  bearing  upon  the  decision  of  the  Court  of  Ex- 
chequer in  the  observations  I  shall  make,  Baron  Thomp- 
son certainly  has  great  knowledge  of  th$  practice  of  this 
Court:  but  this  difficulty  occurs  upon  the  rule  of  the  Court 
of  Exchequer,  Though  they  held  the  bankruptcy  not  an 
abatement  in  equity  by  analogy  to  law,  they  would  not 
eyen  let  Jiim  speed  the  cause.  If  the  bankruptcy  was  not 
an  abatement,  what  right  had  they  to  dismiss  the  Bill  ? 
•  Why  not  let  the  Plaintiff  speed  his  cause, .  and  go  on  ? 
I  do  not  know  their  practice  upon  injupctfon  bills  :  here 

PR 


Practice  of 
the  Court  of 
Exchequer, 
holding  the 
bankruptcy  of 
the  Plaintiff 
no  abatement 
and  therefore 
dismissing  the 
bill  with  cost* 
for  want  of 
proiecutionv 


[•«7] 
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J  Blli  on  the  bankruptcy  of  the  Plaintiff  the  practice  is  not  to 

>~"*'  dissolve  the  injunction:  but  the  motion  is,  that  the  as- 

0  sagnees  shall  come  in,  or  the  injunction  be  dissolved  (58); 

MtfMFORih  which  shews,  that  this  Court  takes  notice  of  the  Bank- 

Upon  the  ru£tcy.    There  must  have  been  some  particular  circum- 

bankrnptoy  of  Atances  jn  t^t  cage.    The  Order  could  not  have  been 

the  Plaintiff  in        ,  <*   A  i  * 

_  .       £        made  upon  that  mere  analogy. 
an  Injunction 

Bill  the  Assig- 
nees to  be  'n  ^s  ^ourt  Aere    are  several  decisions,    not  very 

made  parties,  Gfwily  to  be  reconciled.  In  Sellers  v.  Dawson  Lord  Thwr- 
ot  the  Injono-  hw  seems  to  have  got  this  length ;  that  the  Order  to  dis- 
tion  dissolved*  miss  was  a  nullity,  and  therefore  not  to  be  discharged  $ 

that  the  bankruptcy,  if  not  an  abatement,  was  in  the 
nature  of  an  abatement ;  and  he  undoubtedly  held,  that 
the  Court  has  never  permitted  itself  to  be  embarrassed  by 
the  difficulty  of  giving  notice  to  the  assignees.  Suppose 
the  case  of  the  Plaintiff  in  a  bill  for  an  injunction  becom- 
ing bankrupt,  that  the  assignees  will  not  adopt  his  suit, 
and  the  difficulty  of  giving  them  notice.  There  are  many 
suits,  that  a  bankrupt  may  maintain;  and,  if  he  shews  a 
clear  case  for  an  injunction,  it  is  difficult  to  justify  an 
Order,  that,  if  the  assignees  are  not  brought  before  the 
Court  in  a  reasonable  time,  the  injunction  shall  be  dis- 
solved, perhaps  before  the  certificate,  and  in  the 
plainest  case  for  upholding  the  injunction  between  those 
parties. 

This  Court,  however,  without  saying,  whether  bank- 
ruptcy is  or  is  not  strictly  an  abatement,  has  said,  that  ac- 
cording to  the  course  of  the  Court  the  suit  is  become  as 
defective,  as  if  it  was  abated ;  and,  as  the  assignees  will 
have  the  benefit  of  the  suit,  and  assuming  in  practice,  that 
he,  who  is  a  bankrupt,  will  continue  so,  the  course,  which  the 
Court  has  taken,  is  to  require  him  to  bring  his  assignees  be- 
fore 

(68)  This  is  said  in  the  Re-  "  after  notice  to  his  Clerk  ia 

glister's  Office  to  be  a  Motion  "  Court  bring  the  assignee* 

of  course,  "  uuless  the  Plain-  "  before  the  Court." 
"  tifT  shall,  within  a  fortnight 
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fore  it  by  bill  of  revivor  or  supplemental  bill  in  the  na-         1811. 
ture  of  a  bill  of  revivor,  or  by  whatever  name  it  is  called ;      jlT^ai» 
and  the  Court  supposing,  that  the  bankrupt  will  find  the  v. 

means  of  giving  the  assignees  notice,  and  not  troubling     Mumford. 
itself  with  that  difficulty,  dissolves  the  injunction,  fire-    Whether  A* 
quently  with  great  injustice*  -if  they  do  not  come  here.        8*n!mLu«i*r 

of  Bankrupts/ 
The  proper  Order  in  this  case  therefore  is,  that  the  ^g^  ^ 

assignees  shall  be  brought  before  the  Court  within  a  rea-  Plaintiff  art 

sonable  time,  viz.  the  1st  of  February :  otherwise  the  made  partita 

bill  to  be  dismissed ;  but  not  with  costs,  unless  that  can  by  Bill  of  R* 

be  justified  upon  an  inquiry  into  those  cases,  where  an  v*?op  or  Sup- 

injunction  has  been  dissolved,  if  the  assignees  of  the  ?**mmWauk 

Plaintiff  would  not  come  in*    If  the  Court  in  that  in-  „     ^  ^ 

«c.  QucBrCm 
stance  does  not,  acting  by  the  analogies  of  law,  compel 

him,  though  a  bankrupt,  to  proceed  with  the  suit,  if  the 

assignees  will  not  take  it  up,  dissolving  the  injunction 

without  Considering,  whether  it  is  reasonable  or  not,  it 

would  be  hard  upon  him  to  dismiss  his  bill,  and  make 

him   pay  the    costs,  though  he  may  have  a  right  to 

go  on  ( 59  ). 

The  case  of  the  bankrupt  Defendant  has  no  analogy. 
In  that  instance  the  Plaintiff  has  only  to  make  the  assig- 
nees parties. 

(69)  In  Wheeler  v.  Matins,  a  supplemental  Bill  within  a 

4Madd.  171,  and  Porter  v4  fortnight.      See  Williams  v. 

Cox,   6  Madd.  80,    the  Bill  Kinder,  ante,  Vol.  IV,  387, 

was  ordered  to  be  dismissed,  and  thenote,andMr.2te«*jieffr 

if  the  assignees  would  not  file  Elcm.  PL  Eq.  286. 
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^1S11#  BRANDON  v.  ROBINSON. 

Declttk. 
Propertjr  miy  HPHE  Bill  stated,  that  Stephen  Goom  by  bis  Will,  dated 
be  limited  to  a  the  1st  ofAttgust,  1808,  devised  and  bequeathed 

man,  to  go       to  the  Defendants  Robinson  and  Denies  all  his  red  and 

over  on  a  personal  estates  upon  trust  to  sell ;  and  to  divide  or 
Uin  event,  as    r  r  „ 

bankraptev:      otherwise  apply  the  produce  to  the  use  of,  all  and  every 

bat,  while  his  his  child  or  children*  living  at  his  decease,  in  equal  pro- 
property,  it  portions ;  deducting  from  the  share  of  Thomas  Goom 
most  be  sub-  the  sum  of  50Ql^  which  had  been  advanced  to  him; 
ject  to  the  inoi-  m&  £,.oni  the, share  of  William  Goom  what  should  be  due 
dentsofproper-  from  him  ^  ^  te8taU)r  at  j^  ^ece^.  the  said  sums, 

/'  *tn  A  ht  ^  to  he  deducted,  to  be  divided  equally  among  the  other 

*  children ;  and  he  declared  his  Will,  that  the  said  several 

t,    '    . ,  '  '  legacies,  shares,  and  eventual  interests,  of  such  of  the 

from  time  legatees  as  at  the  time  of  his  decease  should  have  attained 

to  time  into  ^e  *ge  °f  twenty-one  should  be  considered  as  vested  in- 

the  proper  terests;  and,  if  there  should  be  but  one  survivor,  upon 

hands  of  a  trust  to  pay  and  transfer  the  same  unto  such  only  sarvi- 

man,  or  on  his  y^  hjg  or  j^  executors,  &c  for  his  or  her  own  use, 

proper  order  8U|>ject  nevertheless  to  such  directions  as  after  mentioned 

'hflrl    \h  '  'm  resP€ct  *°  ^e  shares  or  interests  of  such  of  the  said 

bis  own  hand  legatees  as  were  females,  and  also  in  respect  to  the  share 

that  they  anc^  interest  of  the  said  Thomas  Goom  ;  and  be  directed, 

should  not  that  the  eventual  share  and  interest  of  his  said  son  Thomas 

be  grantable,  Qoom,  of  and  in  his  estate  and  effects,  or  the  produce 

transferable,      thereof,  should  be  laid  out  in  the  public  funds  or  in  go- 

pr  otherwise  "-^m—* 

...  venuneHi 

assignable  by 

way  of  anticipation  of  any  unreceived  payment,  or  any  part  thereof: 

pn  his  decease  the  principal  to  be  paid  to  such  persons  as  in  a  course 

of  administration  would  become  entitled  to  his  personal  estate,  and 

as  if  it  had  been  bis  personal  estate,  and  be  had  died  intestate.    An 

interest  for  life  in  the  dividends,  assignable  under  a  Commission  of 

Bankruptcy :  with  a  limitation  over  of  the  principal  to  those  entitled 

under  the  Statute  of  Distributions. 
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TCriunent  securities  at  interest  by  and  in  the  names  of  his 
said  trustees,  &c.  during  bis  life ;  and  that  the  dividends, 
interest,  and  produce,  thereof,  as  the  same  became  due 
and  payable,  should  be  paid  by  them  from  time  to  time 
into  his  own  proper  bands,  or  on  his  proper  order  and 
receipt,  subscribed  with  his  own  proper  hand,  to  the 
intent  the  same  should  not  be  grantable,  transferable,  or 
otherwise  assignable,  by  way  of  anticipation  of  any  uftre- 
ceived  payment  or  payments  thereof,  or  of  any  part 
thereof;  and  that  upon  his  decease  the  principal  of  such 
share,  together  with  the  dividends  and  interest  and  pro- 
duce thereof,  should  be  paid  and  applied  by  his  trustees 
or  executors,  their  heirs,  executors,  &c,  unto  and 
amongst  such  person  or  persons  as  in  a  oourse  of  ad- 
ministration would  become  entitled  to  any  persona)  es- 
tate of  his  said  son  Thomas  Goorn,  and  as  if  the  same 
had  been  personal  estate  belonging  to  him,  and  he  had 
died  intestate. 


1B11. 


Brando* 

©. 
Robimon. 


The  Bill  farther  stated,  that  after  the  death  of  the 
testator  his  son  Thomas  Goom,  having  attained  the  age 
of  twenty-one,  became  a  bankrupt  the  Plaintiff  was  the 
surviving  assignee  under  the  Commission ;  and  the  Bill 
prayed  an  execution  of  the  trusts  of  the  Will  and  an 
account,  that  the  estates  may  be  sold,  and  the  clear 
residue  ascertained ;  and  that  the  Plaintiff  may  receive 
the  benefit  of  such  part  or  share  thereof,  or  of  the  in- 
terest therein,  as  he  shall  be  entitled  to  as  assignee  under 
the  Commission. 

.   To  this  Bill  the  Defendants,    the  trustees,  put  in  a 
general  demurrer. 


Mr.  Hart  and  Mr.  Horne,  in  support  of  the  de- 
murrer. 
The  Ptaintifft  claim  the  right,  as  standing  in  the  place 
of  the  bankrupt,  to  an  immediate  account,  and  to  re* 

ceive 
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eeive  all  his  share  in  this  property ;  and  the  questions 
are,  1st,  whether  the  testator,  giving  his  property  to 
trustees  in  the  confidence,  that  they  should  under  certain 
restrictions  pay  this  proportion  of  it  to  his  son,  had  a 
right  to  impose  such  restrictions  as  would  protect  the 
property  against  the  assignees  under  a  Commission  of 
Bankruptcy  against  him ;  2dly,  Whether,  if  the  testator 
had  that  right,  he  has  sufficiently  exerted  it  by  this 
Will. 


The  proposition,  that  a  testator  may  limit  a  personal 
benefit  strictly,  excluding  any  assignee  either  by  actual 
assignment  or  by  operation  of  Law,  cannot  now  be  dis- 
puted. He  might  limit  the  eqjoyment  to  continue  up 
to  a  particular  period  or  event,  at  that  period  or  on 
that  event  to  be  forfeited,  or  transferred  to  some  other 
person.  The  validity  of  such  a  restriction  wag  ftrst 
decided  in  the  case  of  Dommett  v.  Bedford (60),  esta* 
Wishing,  that  an  alienation  in  this  way  is  a  forfeiture  as 
much  as  actual  alienation,  That  case  Was  followed  by 
the  decision  in  Shee  v.  Hale  ( 61 ),  that  a  condition  not 
to  sell,  assign,  charge  or  dispose  of,  or  empower  any 
person  to  receive,  was  broken  by  taking  the  benefit  of 
an  Insolvent  Act.  The  reasons  of  the  Matter  qf  ike 
Rolls  for  that  judgment,  though  representing  the  case 
as  stronger  than  that  of  the  bankrupt,  have  a  close  ap» 
plication:  viz.  the  testator's  intention  to  make  the  an- 
nuity personal  to  bis  son;  and  that  he  was  not  to  have 
it  as  a  fund  of  credit. 


If  the  testator  has   a  right  so  to  limit,  he  may  di- 
rect  the  trustees,  who  are  to  take  the  absolute  legal 
interest,  to  dispose  of  it  from  time  to  time  in  a  parti- 
cular 


(60)  Ante,  Vol.  Ill,  140.     note,  ante,  VoL  III,  1*0. 
6  Term  Rep.  684  ;    see  the         (61)  Ante,  VoL  XIII,  404. 
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cular  manner,  to  pay  into  the  bands  of  die  legatee  per- 
sonally from  time  to  time,  and  to  no  other*  Such  a  dis- 
position is  not  opposed  by  any  principle  of  Law  or  public 
policy.  The  son  acquires  nothing,  until-  each  payment 
becomes  due.  When  he  actually  receives,  and  then 
only,  the  trust  is  executed  ;  and  the  effect  of  a  decision, 
that  the  payment  is  to  be  made,  Dot  to  him  personally^ 
but  to  others,  who  by  representation  are  become  at  Law* 
entitled  to  his  rights,  will  be  making  another  Will  for 
the  testator.  The  trustees  can  only  be  called  upon  to 
execute  the  trust  in  the  terms  in  which  the  testator  has 
declared  it ;  viz.  to  pay  into  his  hands,  from  time  to  time, 
upon  his  receipt  alone.  He  has  no  right  of  property 
whatever,  except  in  what  has  so  got  into  his  hands ; 
but  this  Plaintiff,  not  content  with  an  annuity  for  life* 
which  is  all  the  bankrupt  was  intended  to  erfjoy,  seeks 
an  immediate  and  absolute  payment  of  the  ftmd  itself; 
which  i£  'disposed  of  upon  his  death  as  completely 
and  absolutely,  as  if  it  had  been  expressly  given  to  his 
widow  and  children,  or,  if  he  should  leave  none,  to  his 
next  of  kin. 


IBM; 


Brando* 

v. 
Robins**!. 


The  Lord  Chancellor. 
There  is  an  obvious  distinction  between  a  disposition 
to  a  man,  until  he  becomes  bahkrupt,  and  then  over,  and 
an  attempt  to  give  him  property,  and  to  prevent  his  cre- 
ditors from  obtaining  any  interest  in  it,  though  it  is  his. 
Cart  it  be  contended,  that,  if  the  bankrupt  during  hi* 
whole  life  never  signed  a  receipt,  the  interest  daring  hit 
life  would  be  undisposed  of,  and  would  fell  into  the 
residue'? 


.  <.  Jfa.  LfatA  and  Mr.  Mottpttt,  for  the  Plaintiff,  gave 
up  the  claim  to  the  principal. 
If  the  Plaintiff  has  any  interest,  this  Demurrer  cannot 
be  supported ;  and  upon  that  the  question  put  by  the 

Court, 
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Court*  is  decisive.  Can  it  be  contended,  that  the  money 
received  as  his  share  before  his  certificate  is  not  the  pro- 
perty of  his  creditors?  That  alone  disposes  of  the  De- 
murrer. Certainly  a  gift  may  be  conditional  until  a  par- 
ticular event ;  as  until  the  party  becomes  bankrupt:  but 
this  testator  has  not  so  limited  the  terms  of  his  disposi- 
tion: those  cases  have  therefore  no  application.  This 
is  a  general  bequest  for  the  life  of  the  son!  with  a  de- 
claration, that  he  shall  not  have  the  power  of  assign- 
ment ;  and  the  question  is,  whether  that  restraint  pre- 
vents assignment  by  the  operation  of  the  Bankrupt  Laws. 
How  can  this  be  distinguished  from  the  case  of  a  lease 
with  a  proviso  not  to  assign  without  licence;  which 
lease,  though  the  lessee  could  not  assign,  would  pass  by 
the  assignment  under  a  Commission  of  Bankruptcy  against 
him:  Goring  v.  Warner  (62):  as  it  might  be  sold  by 
the  Sheriff  under  an  execution.  The  voluntary  act  is 
restrained ;  but  not  the  act  of  Law  in  invitum.  There 
is  but  one  exception  to  the  general  effect  of  the  assign- 
ment in  bankruptcy.  That  is  the  case  of  half-pay;  which 
is  excepted,  as  being  a  purchase  by  the  public  of  the 
public  duty  of  an  officer. 


[•484] 


The  Lord  Chancellor. 
There  is  no  doubt,  that  property  may  be  given  to  a 
man,  until  he  shall  become  bankrupt.  It  is  equally  dear, 
generally  speaking,  that  if  property  is  given  to  a  man  for 
his  life,  the  donor  cannot  take  away  the  incidents  to  a 
fife  estate;  and,  as  I  have  observed,  a  disposition  to  a 
man,  until  he  shall  become  bankrupt,  and  after  his  bank- 
ruptcy over,  is  quite  different  from  an  attempt  to  give  to 
him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or 
•  alien  it.  If  that  condition  is  so  expressed  as  to  amount 
to  a  limitation,  reducing  the  interest  short  of  a  life  estate, 

neither 


(02)  7  Vin.  85. 


GASES  IN  CHANCERY.  «ft4 

neither  the  man  nor  his  assignees  can  have  it  beyond         1811. 
the  period  limited.  .'....  BrT*fdow 

In  the  case  tf  Foley  v.  Burnett  (63.)  this  question  af-     RobHwx*. 
forded  much  argument    A  great  variety  of  clauses. and 
means  was  adopted  by  Lord  Foley  with  the  view  of  de- 
priving the  creditors  of  his  sons  of  any  resort  to  their 
property :  but  it  was  argued  here,  and,  as  I  thought,  ad-  " 
mitted,  that,  if  the  property  was-  given  to  the,  sona^it 
must  remain  subject  to  the  incidents  of  property ;  and  it  . 
could  not  be  preserved  from  the  creditors, .  unless  given 
to  some  one  else.. 

•  ■ 
>   So  the  old  way  of  expressing  a  trust  for  a  married    Right  of  a 
woman  was,  that  the  trustees  should  pay  into  her. pro-  married  wo- 
per  hands,   and  upon  her  own   receipt  only :   yet  this  man  to  dispose 
Courtalways  said,  she  might  dispose  of  that  interest(64),  of  P^Pyty 
and  her  assignee  would  take  it;  as,  if  there  was  a  con-  -     . 
tract,    entitling   the    assignee, *  this  Court  would    com-  rate  U9e   to  ^ 
pel  her  to  give  her  own  receipt,  if  that  was  necessary  pjjj  jnto  ^er 
to  enable  him  to  receive  it.     It  was  not  before  Miss  WaU  hands,  on  her 
sons  case  that  these  words,  "not  to  be  paid  by  anti-  receipt,  Ac. ; 
"  cipation,"    &c.     were    introduced.      I    believe    these  unless  re- 
were   Lord   TAurlow's   own  words;  with  whom  I  had  8trained  t0 

TT  payment  not 

much,  conversation  upon  it.     He  dig  not    attempt  to  *  * 

r  .        -*•  r  by  anticipa- 

take  away  any  power  the  Law  gave  her,  *s  incident  tioiK 
to  property,  which)  being  a  creature  of  Equity,  she 
£Ould  not  have  at  Law:  but,  as  under  the  words  of 
the  settlement  it  would  have  been  her's  absolutely,  so 
thpt,  sh^  co^ld  alien,  -Lord  Thurlow  endeavoured .  to 
prevent  that  by  imposing  upon  the  trustees  the  neces- 
sity of  paying  to  her  from  time  to  time,  and  not  by 

anttci- 


*>  .    »        *  ** 


(63)  1  Bro.  C.  C.  274.  340.      See  the  notes,  ante, 

(64)  Pybus  v.  Smith,  ante,  Vol.  I,  194.    V,  17. 
Vol.  I,  189.    3  Bro.  C.  C. 

Vol.  XVIII.  E  E 
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anticipation;  reasoning  thus;  that  Equity,  making  het 
the  owner  of  it,  and  enabling  her,  as  a  married  womafi, 
to  alien,  might  limit  her  power  over  it :  but  the  case  of  a 
disposition  to  a  man,  who,  if  he  has  the  property,  has 
the  power  of  aliening,  is  quite  different 

This  is  a  singular  trust.  If  upon  these  words  it  6*2* 
be  established,  that  he  had  no  interest,  until  he  tenders 
himself  personally  to  the  trustees  to  give  a  receipt,  theft 
it  was  not  his  property  until  then :  but  if  personal  receipt 
is  in  th6  construction  of  this  Court  a  necessary  act,  it 
is  very  difficult  to  maintain,  that,  if  the  bahkrupt  would 
not  give  a  receipt  during  his  life,  and  an  arrear  of  inte- 
rest accrued  during  his  whole  life,  it  would  not  he  assets 
for  his  debts.    It  clearly  would  be  so. 

Next>  is  there  in  this  Will  enough  to  shew,  that,  al 
this  interest  is  not  assignable  by  way  of  anticipation  of 
any  unreceived  payment,  therefore  it  cannot  be  assigned 
and  transferred  under  the  Commission  of  Bankruptcy  t 
To  prevent  that  it  must  be  given  to  some  one  eke  $  and 
unless  it  can  be  established,  that  this  by  implication 
Amounts  to  a  limitation,  giving  this  interest  to  the  re- 
siduary legatee,  it  is  ah  equitable  interest  capable  of 
being  parted  with.  The  principal  at  the  death  of  the 
bankrupt  will  be  under  quite  different  circumstances. 
The  testator'had  a  right  to  limit  his  interest  to  his  life  t 
giving  the  principal  to  such  person  as  may  be  his  next  of 
kin  at  his  death,  to  take  it  as  the  personal  estate,  not  of 
the  son,  but  of  him  the  testator ;  as  if  it  was  the  son's 
personal  estate,  but  as  the  gift  of  the  testator. 


The  Demurrer  must,  upon  the  whole,  be  over-ruled. 
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HOLDEN,  Ex  parte.  18u. 

December. 
A   PETITION  was  presented  by  the  Secretary  to  the    Order  for 

Commissioners,  for  $n  issue  of  Exchequer  Bilk  for  payment  out 
the  relief  of  commercial  credit  under  the  late  Act  of  Par-  of  a  Bankrupt's 

liament  (65),  declaring,  that  every  obligation  or  other  A        '  *     ,m~ 

•*•        /     a  •  *    i  -a  terest  to  iho 

security,  entered  uito  by  any  person  or  persons,  either  as  ^         -    * 

principal  or  surety,  who  shall  become  bankrupt,   shall  mentt  m  pre. 
from  the  time  of  such  bankruptcy  be  forfeited ;  and  that  ference  to  all 
all  the  estate   of  the  bankrupt  shall  be  liable  to  and  other  credi- 
chargeable  with  the  payment  of  the  principal  and  interest  tora,with  cosU, 
due  upon  such  obligation  or  other  security,  and  all  the  under  Btat# 
costs  attending  the  recovery  of  the  same;  and  that  the  *       * 

claims  of  the  said  Commissioners  shall  be  first  paid  and  for  aQ  |ssae 
satisfied  out  of  the  estate  and  effects  of  such  bankrupt  or  0f  Exchequer 
bankrupts,  and  in  preference  to  the  claim  of  any  other  bills  to  relieve 
creditor  or  creditors ;  and  it  shall  be  lawful  to   the  said  commercial 
Commissioners  in  the  name  of  their  secretary  to  apply  crod& 
by  petition  to   the   proper  Courts  of  England,  having 
jurisdiction  of  the  matters  of  such  Commission  of  Bank- 
ruptcy, to  make  due    Order   accordingly;   which    such 
Courts  respectively  are  hereby  authorized  and  required 
to  make. 

The  Order  declared  the  estate  of  the  bankrupt  charge- 
able with  the  principal  sum  of  £5,000/.,  and  interest  up 
to  the  time  of  payment  of  the  principal ;  and  directed, 
•that  the  said  sum,  with  interest  up  to  the  payment,  be 
paid  out  of  the  estate  of  the  bankrupt,  in  preference  to 
the  claim  of  any  other  creditor,  to  the  cashier  of  the 
Bank  of  England,  according  to  the  directions  of  the  Act; 

and 

(05)  Stat.  51  Geo.  III.  c.  15.  j.  48, 

EE2 
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1811.         and  the  costs  of  the  application,   ancT  all  the  costs  at- 
****         tending  the  recovery  of  the  said  25,000/.,  and  interest  to 

Ex     rt  '      k6  Pa^  ^y  *^e  ass^gnees  out  °f  *^e  bankrupt's  estate  to 

the  petitioners. 


1812.  .  MORRIS  v.  COLMAN. 

Jan.  14th. 
Jurisdiction  in  T^ARIOUS  disputes  having    arisen    among  the  pro- 
the  case  of  a  prietors  of  the  Theatre  in  the  Haymarket,  a  Bill  was 

Theatre  con-    fjie(j.   praying  an  execution  of  the  Articles   of  Agree- 
si  ere    as  a     men^  an  Injunction  to'  restrain  Mr.  Cotman  from  acting 

as  manager,  and  a  reference  to  the  Master  for  the  ap- 
pointment of  a  manager. 

Contract  with  (66)  An  Injunction  was  granted:  and  a  reference  di- 
the  proprietors  rected  to  the  Master  to  inquire,  whether  the  Defendant 
of  a  Theatre  jjr#  Qolman  had  performed  the  duties  of  manager,  and 
.  what  he  was  doing  and  could  do  in  the  discharge  of  those 

pieces  for  an v  duties.  Upon  a  motion  to  dissolve  the  Injunction  a 
other  legal  *  question  arose  upon  the  validity  of  a  clause  in  the  articles, 
as  a  similar  restraining  Mr.  Colman  from  writing  dramatic  pieces 
restraint  of  for  any  other  Theatre,  or,  as  the  construction  was  repre- 
a  performer  sented  for  the  Plaintiff,  giving  the  Haytnarket  Theatre 
would  be;  not  a  rfg^  0f  preemption, 
resembling  a 

...     A   \        Mr.  Hart  and  Mr.  ShadwelL  for  the  Defendant  Coiman, 
straining  trade  .  .  .  —~i 

generally.  m  suPPort  °*  l"e  motion,  compared  this  provision  to 

covenants 

*  ■  « 

(66)  As  to  the  jurisdiction  10.  Ex  parte  Ford,  VII,  617. 

upon  this  subject,  considered  Ex  parte  O'Reilly,    I,   112, 

as  a  partnership,   sec    ante,  and  the  note,  130. 
Waters  v.  Taylor,  Vol.   XV, 
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covenants    in.  restraint   of  trade:   which  are  void    on         1812. 
principles  of  public  policy.  J^ 

.   .  MORRIS 

Sir  Samuel  RomiUy  and  Mr.  Bell,  for  the  Plaintiff,      Colman. 
contended,  that  this  provision  was  no  more  against  public 
policy  than  a  stipulation,  that  Mr.  Garnet  should  hot 
perform  at  any  other  Theatre  than  that,  at  which  he  was 
engaged,  would  have  been. 

The  Lord  Chancellor.  ■         ■* 

I  cannot  perceive  any  violation  of  public  policy  in  this 
provision.      The  case  of  trade,   to  which  it  has  been 
compared,  is  perfectly  distinct.      It  is  well  settled  upon 
that  principle,  that  notwithstanding  such  a  covenant,  re- 
straining trade  in  general,  a  man  shall  be  at  liberty  to 
engage  in  commerce:  but  that  has  been  broken  in  upon  to 
the  extent  of  giving  effect  to  covenants  restraining  trade 
within  particular  limits ;  and  in  partnership  engagements    Covenant,  re- 
a  covenant,  that  the  partners  shall  not  carry  on  for  their  straining  trade 
private  benefit  that    particular  commercial  concern,   in  within  particu- 
whieh  they  are  jointly  engaged,  is  hot  only  permitted^    ar   Im    1°T 

but  is  the  constant  course  (67).  **     „:.„.-.- «t 

v     '  carrying  on  tbe 

same  trade  for 
If  that  is  so  with  regard  to  trade,  it  is  impossible   to  their  private 

maintain,  that  theatrical  performers,  who  act  only  under  beneBt,  legal. 

a  licence,  and  are  treated  as  vagrants,  if  not  licenced,    Theatrical 

may  not  enter  into  such  engagements.    The  contract  i.  %*££  "* 

not  unreasonable  upon  either  construction;  whether  it  is,  ..   ^  * 

.  license;  and 
that  Mr.  Colman  shall  not  write  for  any  other  Theatre  are  ^.gg^j  ag 

without  the  licence  of  the  proprietors  of  the  HaymarJcet  vagrants,  if 
Theatre;  or  whether  it  gives  to  those  proprietors  merely  not  licensed, 
a  right  of  pre-emption.     If  Mr.  Garrick  was  now  living,- 
would  it  be  unreasonable,  that  he   should  contract  with 
Mr.  Colman  to  perform  only  at  the  Haymarket  Theatre; 
and  Mr.  Colman  with  him  to  write  for  the  Theatre  alone  ? 

Why 
(07)  Shackle  v.  Baker,  ante,  Vol.  XIV,  468,  and  the  re- 
ferences. * 
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Why  should,  they  not  thus  engage  for  the  talents  of  each 
other?  The  ground  might  be  supposed*  that  nothing 
could  be  made  of  the  Theatre  without  exhibiting  the 
talents  of  such  a  man;  and  in  this  instance  that  he 
may  get  more  to  himself  and  the  other  proprietors  by 
this  contract  than  he  could  by  hard  bargains  at  other 
Theatres. 


I  cannot  therefore  see  any  thing  unreasonable  in  this : 
on  the  contrary,  it  is  a  contract,  which  all  parties  may 
consider  as  affording  the  most  eligible,  if  not  the  only, 
means  of  making  this  Theatre  profitable  to  them  all,  a* 
proprietors,  authors,  or  in  any  other  character,  which 
they  are  by  the  contract  to  hold. 


1811. 

Nov.  13M. 

Dec.lMh. 
A  Petition  in 
Bankruptcy, 
praying  dis- 
tinct Orders 
under  several 
Commissions, 
requires  seve- 
ral stamps. 


*  WILSON,  Ex  parte. 

rT^HE  petitioners  in  Hilary  Term  obtained  a  verdict  at 
joint  creditors  of  Graves,  Wheatly,  and  Potto*.  A 
separate  Commission  of  Bankruptcy  had  previously  issued 
against  Graves :  in  May  a  separate  Commission  issued 
against  Wheatly  ,•  and  another  in  July  against  Pattont 
and  they  were  all  declared  bankrupts. 

The  petition  prayed  liberty  to  prove  under  the  se- 
parate Commissions,  or  any  of  them,  and  to  vote  in 
the  choice  of  assignees  under  the  Commission  against 
Patton;  that  distinct  accounts  may  be  kept  of  the 
joint  and  separate  estates,  &c. ;  and  that  the  petitioners 
may  be  at  liberty  to  assent  to,  or  dissent  from,  the  cer- 
tificates. 


The  petition  came  on  for  an  explanation  of  the  mi- 
nute, which  was  taken  in  August  last  shortly,  as  for  "  the 


Cf 


common 


CASES  IN  CHANCERY.  440 

."pommon  order."  WheatlyhdA  obtained  bis  certificate;  .1911. 
*nd  the  others!  were  befpre  the  Lord  Chancellor  for  at-  wVr^h/ 
Jowance.  4  Esparto. 

The  Lord  Chancellor  suggested  a  doubt,  with  refer- 
jejice  to  the  stamp  laws,  whether  the  Order  prayed  could 
b?  made. 

Mr*  Richards,  in  support  of  the  Pptitiorj. 
,  These  petitioners,  who  are  found  by  verdict  to  be 
joint  creditors  of  these  three  persons,  tys  partners,  miis,t 
come  with  one  petition,  applying  to  them  all.  fhrqe  pe- 
titions would  have  been  open  to  objection,  as  not  ea*- 
bracing  their  joint,  as  well  as  separate,  estates,  fhe  as- 
signees under  Graves's  Commission  have  joinf  effects,  to 
the  hen?fi6  of  which  the  petitioners  ace  entitled,  but  cai}r 
pctf  r^cb  them  without  a  petition,  comprehending  th$ 
ihreie;  who  are  thus  united  on  the  same  subject;  an4 
jnust  therefore  be  considered  apd  treated  jointly. 

<Sir  Samuel  Romilly,  for  the  Assignees  under  th$ 
Commission  against  Patton. 
These  creditors  are  entitled  to  have  the  account  taken 
.under  Grate's  Commission  alone;  and  though  generally 
joint  creditors  are  entitled  to  prove  under  each  separate 
Commission  for  the  purpose  of  assenting  to,  or  dissent- 
ing from,  the  certificate,  and  receiving  a  dividend  from 
thp  surplus  beyond  the  separate  debts,  no  such  Order 
pan  be  made  under  one  petition  in  three  bankruptcies,  per- 
fectly unconnected.  The  object,  sought  under  each  Com* 
pus^ion,  is  quite  distinct :  imdqr  fatton's  merely  the  com- 
ipon  Order  as  to  the  certificate,  &c. ;  lender  Graves'* 
and  Wheatfofz,  the  Or4er  fpr  distinct  accounts  and  for  9. 
dividend.  It  is  true,  that  one  Order  has  sometimes  been 
*  made  in  several  matters :  but  that  is  only  where  they  [  +441  ] 
are  so  connected,  that  a  distinction  is  impracticable :  an 
Order, -for  instance,  in  two  causes  to  have  a  sum  of  money 

transh 
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•  1811.  transferred  from  the  one  to  the  other;  and  so  in  bank- 

w^/*/  -        ruptcy,  where  it  is  impossible  to  have  distinct  Orders,  the 

WILSON,  _.  •**••  a.  a. 

Ex  parte.       ru*e  gives  way  to  necessity:   but  this  is  an  attempt  to 

procure  one  Order,  on  one  petition,  in  distinct  matters; 
and  against  that  the  last  Stamp  Act  (68 ),  is  decisive ; 
imposing  the  duty  upon  the  petition  "  in  any  matter  of 
"  bankruptcy,"  not  in  several  matters.  The  only  matter 
therefore,  in  which  this  can  be  noticed,  is  that  of  Graves* 
In  the  others  from  the  want  of  a  stamp,  it  is  not  legally 
present;  and  the  duty  is  satisfied  by  the  Order  in 
Graves's  bankruptcy.  Could  it  be  contended,  that  if 
two  or  three  indorsers  of  a  bill  became  bankrupt,  the 
holder,  as  he  had  one  debt,  might  apply  by  one  petition 
(to  prove  under  all  the  separate  Commissions?  Your 
•Lordship  can  neither  pronounce  separate  Orders  under 
one  petition,  nor  one  Order  in  these  several  Commis- 
sions, in  no  way  connected,  not  depending  on  each  other, 
and  having  nothing  in  common.  The  Order,  sought 
under  Graves'*  "Commission,  to  have  distinct  accounts* 
would  be  for  the  benefit  of  all  the  joint  creditors :  that 
under  Pattern's,  for  liberty  to  assent  to,  or  dissent  from* 
the  certificate,  would  be  confined  to  the  individuals  ap- 
plying; and,  as  far  as  that  is  the  object,  operating  to 
deprive  a  man  of  his  liberty  and  the  power  of  acquiring 
property,  the  greatest  strictness  is  required. 

The  Lord  Chancellor. 
Separate  Exe-  These  petitioners,  having  a  joint  judgment,  though  a 
ration  under  Commission  issued  before  any  separate  execution,  still 
join  u  g-  *  continued  joint  creditors ;  and  as  such  are  entitled  to  an 
T  +442  1  account  an^  application  of  the  joint  effects,  but  only 
Right  of  ioint  un^er  one  °^  tnese  Commissions ;  and  under  all  the  three 
creditors  un-  Commissions  any  surplus  would  go  to  the  joint  creditors, 
der  a ■'  separate  but 

Commission  of  (68)  Stat.  48  Geo.  III.  c.  140. 

Bankruptcy  to 

an  account  and  application  of  joint  effects ;  limited  as  to  the  separate 
estate  to  the  surplus,  not  voting  in  the  choice  of  assignees. 
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but  according  to  the  practice  under  the  common  Order,  1811. 

not  to  vote  in  the  choice  of  assignees.  Laying  aside  for  toTT^ 
the  present  the,  objection  upon  the- Stamp  Act,  upon  a  Export*. 
petition  under  Potion's  Commission,  I  must  have  ordered 
the  proof  for  the  surplus  in  that  way:  but  it  does  not 
follow,  that  I  should  give  you  leave  to  assent  to,  or 
dissent  from,  the  certificate ;  which  has  been  lying  before 
me  for  allowance;  and  am  I  to  send  it  back  without 
knowing,  whether  your  proof  would  make  a  difference? 
The  petitioners,  while  they  have  been  insisting,  that  the 
effect  of  the  joint  judgment,  without  a  separate  execution, 
made  them  separate,  and  not  joint,  creditors,  have  lost 
their  opportunity,  when  one  of  the  bankrupts  has  during 
that  contention  obtained  his  certificate,  and  the  others 
are  lying  before  me.  The  petitioners  aimed  at  being 
considered  separate  creditors  to  the  extent,  of  voting  in 
the  choice  of  assignees ;  and  when  they  cannot  succeed 
upon  the  principle  of  the  petition  to  affect  the  creditors, 
seek,  as  far  as  relates  to  the  bankrupt,  to  have  the  cer- 
tificate sent  back. 


The  Lord  Chancellor  said,  the  Stamp  Office  were      Dec.lltk, 
decidedly  of  opinion,  that  this  petition  required  three 

stamps. 


.  ♦ 
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1812.  WALKER  p.  WJNGFIELJX 

Jan.  V7th. 

As  to  admit-  FJPON  a  question  of  pedigree,  arising  out  of  *  ilaim 

ting  in  evi-  ^  Dext  Qf  j^  0£  an  iutestate,  the  Lord  Cfancelhr 

ence  a    ans  jnade  the  following  observations  on  the  evidence  before 

kepf.wordrng  the  M*8^* 

to  the  Canon,  re<t*irieg  weekly  entries  or  a  copy  without  proof,  that 

the  original  is  not  to  be  found,  giurre. 

Parish  Register  admissible  evidence  notwithstanding  the  loss  of  a 
leaf,  not  destroying  the  series  of  entries. 

Declarations  of  relations  evidence  of  pedigree,  hat  inconclusive 
without  shewing  <m  what  occasion,  what  led  to  them,  &c.  Whether 
a  physician  or  servant,  who  attended  the  family,  can  fee  admitted  as 
one  of  the  family,  qu&re. 

The  Lord  Chancellor. 
Object  of  tak-  With  regard  to  the  general  proceedings  of  this  Court, 
ing  evidence  in  g^j  CBXQ  ^  ^ ^  j^  having  all  the  evidence  taken  in  se- 
**  '  cret  not  to  permit  an  examination,  that  goes  to  supporting 
tosnnoort  de-  defective  evidence  already  given.  All  our  rules  as  to 
fective  evi-  publication  go  to  that.  The  Court  however,  where  it  ob- 
dence  already  serves,  that  farther  inquiry  is  necessary,  never  refuses  it, 
given  :bnt  far-  either  by /a  Fefepefice  back  to  the  Master,  m  befpue  a 
ther  inquiry,  foxy;  where  in  Ahe&e  case*  of  pedigree  it  would  perhaps 
^!D  neLces"     have  been  as  well  if  the  Court  had  said  the  inquiry,aUQnl4 

originate. 


aary,  not  re- 
fused. 


Attending,  as  I  must,  to  the  nature  of  the  evidence 
before  the  Master,  the  question  as  to  the    manner,   in 
which  Registry  Books  ought  to  be  kept,  and  whether  that 
is  to  rest  upon  the  law,  as  it  is  understood  to  stand  at  pre- 
sent, is  a  question  certainly  of  great  public  importance. 
The  Canon  ( 69 )  provides  the  mode,  in  which  the  regis- 
ters 
(69)  Canon,  70:  directing      parish  for  registering  every 
a  book  to  be  kept  in  every      christening,  wedding,  and  bo- 
rial, 
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jterg  iife  to  be  kept ;  and,  attending  to  the  sort  of  regis* 
ters,  that  are  received,  it  is  difficult  to  say,  why  the  Fleet 
Registers  are  rejected.  It  is  difficult  to  say,  upon  what 
principle  a  copy  is  received,  except  that  the  register  can* 
hot  conveniently  be  spared  from  the  place,  where  it  is  sup- 
posed to  be  deposited ;  and,  should  the  principle  be  ap- 
plied to  registers  with  the  same  strictness  as  to  other 
documents,  there  is  not  one  in  one  hundred  kept  ac- 
cording to  the  Canons.  Lord  Rosslyn  once  proposed  to 
move  the  House  of  Lords  to  reject  all  registers :  but  on 
•account  of  the  inconvenience  I  prevailed  with  his  Lord- 
ship to  relinquish  that  intention;  and  we  are  now  in  the 
habit  of  administering  registers,  and  copies  of  registers, 
though  not  kept  according  to  the  Canon,  that  is,  accord- 
ing to  law.  Whether  this  is  to  continue,  is  a  question 
of  very  great  importance. 


IftttL 

Walker 

a 

WlNGPiELH, 


Another  material  circumstance  is  the  extreme  danger 
attending  the  rule,  which  is  constantly  acted  .on,  that  a 
copy  of  ft  register  shall  be  received  without  more  than 

merely 


rial,  to  be  kept  in  a  coffer 
with  three  keys;  one  to  be 
with  the  minister,  the  others 
-with  the  church-wardens, 
severally;  and  that  upon 
every  Sabbath  day,  immedi- 
ately after  morning  or  even- 
ing prayers,  the  minister  and 
church-wardens  shall  take 
the  said  parchment  out  of 
the  said  coffer ;  and  the  mi- 
nister in  the  presence  of  the 
church-wardens  shall  write 
and  record  in  the  said  book 
the  names  of  all  persons 
christened,  together  with  the 


names  and  surnames  of  their 
parents,  and  also  the  names 
of  all  persons  married  and 
baried  in  that  parish,  in  the 
week  before,  and  the  day 
and  year  of  every  such  chris- 
tening, marriage,  and  burial ; 
and,  that  done,  they  shall 
lay  up  that  book  in  the  cof- 
fer, -as  before;  and  the  mi- 
nister and  church- wardens 
unto  every  page  of  that  book, 
when  it  shall  be  filled  with 
such  inscriptions,  shall  sub- 
scribe their  names. 
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1812.         merely  proving  it  to  be  a  copy  of  the  register.    I  know, 


w  that  instances  have  occurred  of  an  estate  recovered  by 

Vm  producing  '  the  copy  of  a  register,  when  no  credit  was 

Wingfibld.    due  to  the  original;   and  am  satisfied,  that  the  security 

of  title  is  more  preserved  by  requiring  the  production  of 
the  original  register,  and  not  admitting  a  copy,  than  by 
any  other  rule  guarding  the  inheritance. 

.  The  case  now  before  me  has  this  singular  circum- 
stance. The  book  produced  I  take  to  be  down  to  the 
year  1660  nothing  but  a  copy.  I  do  not  say,  consider- 
ing the  laxity,  into  which  we  have  fallen,  that  it  may 
not  be  evidence :  but  at  Nisi  Prius  I  would  not  have 
permitted  it  to  be  read  without  proof,  that  the  original 
was  not  to  be  found.  This  is  not  that  book,  kept' accord- 
ing  to  the  Canon,  in  which  the  entries  ought  to  be  made 
every  week.  This  book  must  have  been  compiled,  if 
not  at  a  subsequent  period,  since  that  year  1668,  by 
copying  at  once  the  transactions  of  four  or  five  years; 
The  Master  therefore  has  not  had  before  him  that  specie* 
of  evidence,  which  must  be  produced,  before  the  Court 
will  part  with  this  fund.  Looking  at  this  book,  and 
taking  it  to  be  a  copy  down  to  a  certain  period,  and 
a  collection  in  subsequent  periods,  I  do  not  doubt  its 
integrity.  A  leaf  is  cut  out,  that  would  be  most  materia?, 
since  1654 :  but  by  taking  away  that  leaf  the  series  of 
entries  about  that  time  is  not  destroyed.  That  series 
still  appears  regular;  and,  being  correct,  it  is  too  much 
to  say,  the  loss  of  a  leaf  is  to  destroy  the  character  of 
the  book. 

That  evidence  of  relationship  is  very  easily  lost  among 
families  in  the  lower  order  of  life  is  notorious.  Iq 
cases  of  this  sort  we  rest  with  great  satisfaction  on  docu- 
mentary evidence,  having  nothing  suspicious  in  its  na- 
[  #446  ]  *  ture,  and  connected  with  very  early  periods  in  the  history 
of  the  descent  of  both  the  lines,  which  this  case  attempts 

to 
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to  bring  forward.    The  Wills  produced  are  a  recognition         1812. 

of  relationship,,  not  ascertaining  the  degree;   that  the      w^^TT^n 

daughters  of  Joseph  Curtis  by  some  wife  were  the  kins-  v. 

women  of  William  Walker :  but,  when  by  old  documents    Wingfibld. 

you  get  evidence,  that  cannot  mislead,  to  the  fact,  that 

relationship  existed,  you  are  led  to  shew,  what  degree  of 

relationship.    On  the  one  hand  there  is  no  attempt  to 

shew,  what  the  relationship  was :  on  the  other  there  is  an 

attempt,  which  can  be  made  out  only  by  documentary 

evidence,  or  evidence  of  reputation.    Without  entering 

into  all  the  nicety,   with  which   that  has  been  recently 

discussed,  I  do  not  apprehend,  that  what  Lord  Kenyan 

and  Mr.  Justice  Bullet  have  said  has  been  displaced  by 

later  decisions.    The  question,  whether  a  physician,  or 

a  servant,  who  has  attended  the  family,  can  be  admitted, 

as  one  of  the  family,  has  not,  I  conceive,  been  decided. 

Making  out  the  relationship  aliunde,  you  may  clearly  give 

the  declaration  of  a  relation  in  evidence  (70):  but  the 

miserable  trash,  contained  in  these  declarations,  cannot 

be  estimated  without  putting  many  other  questions ;  upon 

what  occasion  the  declaration  was  made;  what  led  to 

it,  &c.     Has  it  ever  happened  in  ordinary  conversation, 

that  you  heard  a  declaration  made  without  something 

leading  to  it,  as  that  natural  effect  of  the  knowledge  of 

the  relation  making  the  declaration,  that  would  in  truth 

be  a  sort  of  parol  pedigree  ? 

The  fact  of  relationship  however  being  actually  proved, 
but  neither  case  shewing,  what  it  was,  except  by  de- 
clarations of  more  or  less  weight,  and  some  evidence, 
that  the  Master  was  not  at  liberty  to  receive,  is  it  pos- 
sible to  say,  this  case  is  proved,  so  as  to  preclude  farther 
inquiry,  either  by  a  reference  back  to  the  Master  to  re- 
view 

(70)  Ante  tVowles  v.  Young,     XIII,  140, 611;  see  .the  note, 
Whiteiocke    v.  Baker,    Vol.      147. 
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1812.  view  his  opinion,  or  by  an  issue ;  and,  according  to  thfc 
observations  I  have  made  upon  evidence,  the  book  must 
be  produced* 


Walker 


v. 

Wing  field. 


An  Issue  was  directed. 


1812.  ANDERSON  v.  DARCY. 

Jan.  2  iff. 
Service  upon    f)N  a  Motion  for  dissolving  an  Injunction,  against  pro- 

the  Attorney,  ceeding  upon  an   award,   establishing  a  debt  .of 

the  Defendant  g700/#  against  the  Plaintiff,  as  being  jointly  concerned  in 
being  abroad,  a  carg(^  0bject;ons  were  tafcen,  first,  that,  the  debtor 
on  y  o  compe  ^^g  abroad,  service  upon  the  attorney  could  not  be 
t  f  the'  g°°d  service  for  this  purpose:  secondly,  that,  a  letter 
purpose  of  a  being  mislaid,  while  the  arbitration  was  proceeding,  evi- 
special  Injunc-  dence  of  the  contents  was  given,  but  was  disregarded  by 
lion  in  the  first  the  arbitrators ;  and  after  the  award,  the  letter,  being 
instance.  found,    was  produced  to   one  of  the  arbitrators;   who 

Declaration  of  said,  if  he  had  seen   that  letter,  he  would  have  acted 
one  of  the  Ar-  otherwise, 
bitrators,  that, 

a      e  seen  a  g-r  Samuel  RomiUy  and  Mr.  Wikon,  in   support  of 

which,  being  the  Motion' 

mislaid  at  the      The  course  both  of  this  Court  and  the  Court  of  Ex- 

time,  the  con-  chequer,  is  uniform;    that,  where  an  action    has  been 

tents  were        brought  by  a  person  abroad,  service  upon  the  attorney 

proved,  he        b\is31  be  good  service;  and,  if  an  appearance  is  not  entered 

would  have       ^  tjme^  tbe  common  Injunction  goes :  but  the  Plaintiff 
acted  other-  . . 

*     at  cannot 

wise,  not  suffi- 
cient against  an  Award  on  the  ground  of  mistake  admitted  by  the  Ar- 
bitrators ;  of  which  there  ought  to  be  clear,  distinct*  evidence,  and 
an  affidavit  by  the  Arbitrators,  to  induce  a  Court  of  Equity  to  set 
aside  the  Award,  or  a  Court  of  Law  to  refuse  to  make  it  a  role  of 
Court, 
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fcfttttot  thus  at  mice  obtain  a  special  Injunction  t  the  only 
object  of  substituting  service  upon  the  attorney  at  law 
being  to  point  out,  where  the  process  is  to  begin.  Ste- 
phen v.  Cini (71)  and  Futtart an  V.  Lady  Wallace  shew 
the  caution,  with  which  the  Court  guards  against  this 
species  of  surprise.  As  to  the  merits,  the  whole  of  the 
Plaintiff's  case  is,  that  he  had  mislaid  a  letter,  and  the 
arbitrators  disregarded  the  evidence  of  his  clerk  to  its 
contents.  Even  the  subsequent  discovery  of  evidence  k 
not  a  ground  for  setting  aside  an  award ;  as  it  would  not 
Ibe  for  reversing  a  judgment. 

■  ■ 

Mr.  Hart  and  Mr.  Gtirratt,  fbt  the  Plaintiff,  contended, 
that  mistake,  admitted  by  the  arbitrator,  was  a  clear 
ground  for  setting  aside  the  award  (72). 

The  Lord  Chancellor. 
Upon  the  point  of  practice,  if  the  rule  has  "been  set- 
tled by  decision,  in  which  ever  w&y  appears  of  so  lifctte 
consequence,  that  I  should  not  think  of  disturbing  it.  If 
it  is  now  to  be  settled,  as  a  new  point,  my  opinion  is, 
that  the  Plaintiff  otoght  to  have  no  more  assistance  against 
a  party,  who  is  abroad,  than  just  enough  to  bring  him  in> 
or  to  put  him  in  default  for  not  coming  in ;  and  when  the 
Court  goes  the  length  of  saying,  that  service  upon  the  at- 
torney shall  be  good  service  tmt3  default  of  appearance1, 
the  Plaintiff  requires  no  farther  assistance.  I  say,  it  is  t>f 
little  consequence  which  way  the  role  is  settled,  as  ft  can 
hardly  happen,  that  a  Defendant,  who  is  abroad,  can  <rom£ 
Within  the  jurisdiction  in  time  to  save  the  ordinary  ap- 
plication for  an  Injunction.    All,  therefore,  that  ought  to 

be 
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161*. 


ANDERftO* 

Darc*» 


(71)  Ante,  Vol.  IV,  359,     ther,  Vol.  II,  15 ;    see    the 
and  the  note,  360.  note,  22.  Knox  v.  SymmoucUy 

(72)  Ante,  Morgan  v.  Ma-     I,  309,  and  the  note,  370. 
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Anderson 

v. 

Darcy. 
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be  done  in  the  first  instance,  is  to  order,  that  service  upon 
the  attorney  shall  be  good  service  upon  the  party  (73). 
Stephen  v.  Cini  and  the  case  there  referred  to  seem  to 
me  according  to  the  rational  course. 

The  substantial  ground  of  objection  is,  that  at  the  time 
this  was  before  the  arbitrators,  a  letter  being  mislaid, 
evidence  was  offered  of  the  contents  of  the  postscript ; 
which  was  material   from  the   expression  "  my  coffee." 

The  arbitrators  received  that  evidence.  .  It  is  said,  they 

•  «      ■ 

disregarded  it:  that  is  the  expression.  It  is  farther 
stated,  that  after  the  award  the  letter  was  found ;  and 
one  of  the  parties  went  to  one  of  the  arbitrators ;  who 
said,  that,  if  he  had  seen  that  letter,  he  would  have 
acted  otherwise.  It  is  not  stated,  that  any  representation 
was  made  to  the  other  arbitrators. 

.  Both  in  law  and  equity,  if  the  arbitrators  refused  to 
hear  evidence  of  the  contents  of  a  letter,  proved  to  be 
lost,  that  would  be  a  good  objection  to  an  application  to 
carry  the  award  into  execution :  but  what  is  intended 
by  saying,  they  disregarded  it  ?  They  received  the  evi- 
dence. 

The  rule,  as  to  mistake,  is,  that  where  there  is  clear 
and  distinct  evidence  of  mistake,  the  nature  of  it,  and 
that  it  was  made  out  to  the  satisfaction  of  the  arbitrators, 
as  to  which  Lord  Thurlow  insisted  on  having  their  affi- 
davit, Courts  both  of  Law  and  Equity  will  interpose;  the 
one  by  setting  aside  the  award,  the  other  by  refusing  to 
make  it  a  rule  of  Court :  but  this  expression,  used  by  * 
single  arbitrator,  does  not  fall  within  the  reach  of  that 
rule,  that  the  Court  will  disturb  an  award  upon  mistake 
admitted. 


This  Injunction  must  therefore  be  dissolved. 

(73)  Post,  White  v.  Ktevert ,      Lane  v.  Williams,  ante,  Vol. 
James  v.  Downes,  471,  522.      VI,  708. 
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BUCK  v.  LODGE.  1812. 

Jan.  20th. 
The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

BYan  agreement  iti  writing,  dated- the  2d  of  January,    Order  on  a 
1810,'  the  Defendant  contracted  to  purchase  all  the  purchaser,  be- 
coal  under  the  Plaintiff's   estate  in  Denholme,  with  li-  fore  c°n*ey- 
berty  to  use  the  water,  and  get  stones  for  what  pits  and  f nc€'  to  W 
erections  might  be  necessary  for  working  the  colliery,  at    .  .  , 

the  price  of  5000/.,  to  be  paid  with  interest  in  the  fol-  ^  interest 
lowing  manner :  the  first  instalment,  10002.,  at  the  end  according  to 
of  two  years  from  the  date,  with  interest  upon  that  sum  the  contract, 
and  the  remainder  of  the  purchase-money ;  the  second,  the  subject  be- 
-the  like  sum  of  1000/.,  with  interest  in  like  manner  at  the  in&  a  coal- 
end  of  three  years;  and  similar  payments  at  the  end  of  mine»  an«  the 
four,  five,  and  six  years ;  Lodge  to  pay  all  damages  to  p  m 

the  tenants:  a  conveyance . to  be  made  with  all  proper  ^J^Sgit. 
and  usual  covenants,  stipulations,.,  and  agreements,  on 
behalf  of  both  parties ;  the  interest  upon  the  above  sums 
to  be  paid  half-yearly,  and  to  commence  this  day;  and 
the  payment  of  the  purchase-money  and  interest  to  be 
secured  upon  the  coals  and  by  bond ;  and  sufficient  pil- 
lars to  be  left  according  to  the  custom  of  the  country. 

The  Bill  prayed  a  specific  performance.  The  Answer 
admitted,  that  immediately  after  the  agreement  the  De- 
fendant entered,  erected  the  necessary  works,  and  has 
continued  to  work  the  colliery ;  that  he  has  paid  to  the 
Plaintiff  one  half-year's  interest,  due  on  the  2d  of  July, 
and  is  ready  and  willing  to  pay  the  second  half-year ;  and 
would  have  paid  it,  if  no  objection  had  been  made  by  the 
Plaintiff  to  performing  the  agreement ;  but  the  Plaintiff 

Vol.  XVIII.  F  F  has 
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has  objected  to  perform  his  part  according  to  the  true 
intention ;  denying,  that  the  Plaintiff  has  offered  to  per- 
form and  make  applications  to  the  Defendant,  and  that 
he  has  refused  to  pay  the  farther  interest,  or  execute 
the  security,  &c. ;  and  insisting,  that  he  was  always  ready 
to  perform. 

A  Motion  was  made  by  the  Plaintiff,  for  an  Order 
upon  the  Defendant  to  pay  into  Court  the  sum  of  10QQL, 
being  the  first  instalment,  due  on  the  3d  of  January, 
1812,  and  to  pay  to  the  Plaintiff  375/.,  being  the  interest 
upon  the  purchase-money,  due  on  the  3d  of  January 
and  the  3d  of  July.  18H,  and  the  3d  of  January,  181$, 
respectively. 

<74)  Sir  Samuel  Ronutty  and  Mr.  Thompson,  for  the 
Plaintiff,  in  support  of  the  motion,  relied  upon  the 
nature  of  the  subject,  and  the  admissions,  that  the  De- 
fendant has  been  in  possession,  and  was  working  the 
colliery,  and  had  paid  one-half-year's  interest;  but  Us 
answer  making  so  objection  te  the  title ;  and  submitting 
to  perform  the  contract. 

Mr.  Heaidy  for  the  Defendant,  said,  there  was  up 
precedent  for  this  application;  and  the  Plaintiff  might 
protract  the  suit,  and  thus  obtain  the  payment  of  all  the 
instalments,  before  he  executes  the  conveyance;  which 
is  inconsistent  with  the  clear  effect  of  the  contract. 


The  Master  qf  the  Rolls  said,,  he  thought  the  appli- 
cation reasonable ;  as  the  Defendant  was  in  possession, 
and  making  a  benefit  by  working  die  mines. 

The  Older  was  made  for  payment  of  the  monej  in  a 
month. 

(74)  Ex  Behtume. 
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WAY  v.  FQY.  1811 

*TPHE  Defendant  having  appealed    to  the  House    of    Decree  not 

Lords  from  a  Decree  pronounced  by  the  ]Lprd  Chan-  suspended  by 
cellor,  against  him,  as  executor,  f<?r  payment  of  a  legacy,  an  Appeal 
the  Plaintiff  moved,  that  the  sijm  of  1970/.  18*.  Id.  paid  ^^ut  a  spe- 
into  Court  under  an  Order  on  account  of  the  legacy,  *?a   S^1111"' 
should  be  paid  out  on  giving  security  to  refynd,  if  the  m^^J       a 
Decree  should  be  reversed.      '  lcgacy  ^eTtm 

fore  paid  out 

Sir  Samuel  RomiUy,  Mr.  Hart,  Mr.  Leach,  and  Mr.  °f  tygrt  ijpoa 

Cboke,  in  support  of  the  motion,   contended,  thai  the  W*rjj£  iu>tr 

resistance  to  this  Decree  w*s  pbstinate.    The  rule,  that  wWwajng 

.an  Appeal* 
an  Appeal  does  not  stay  proceedings,  under  a  Pecree  rr 

without  &  special  groynd,  fe  established  by  the  cases  of 
WiUaji  v.  WiUm  (75  )  *nd  Waldo  v,  Calet,  (76) :  in  the 
latter  case  the  Court  {jiving  so  much  credit  to  the  Decree 
as  to  let  the  jnoney  be  distributed  in  a  way,  th&t  did  not 
admit  of  its  beiqg  recalled.  At  Law,  there  is  a  certain 
rule  upon  this  subject;  )>jit  here  and  in  the  House  of 
Lords  it  rests  in  discretion,  limited  only  by  the  late  de- 
cisions. The  Plaintiff  to  whose  title  no  objection  can  be 
Suggested,  has  a  right  therefore  to  haye  this  legacy  paid 
even  without  security ;  but  is  conteqted  Jo  take  it  in  this 
way.  The  strict  rule  is,  that  the  Decree  shall  be  exe- 
cuted;  pnd  in  case  of  a  reversal  the  Defendant  piyst 
get  the  money  back,  as  be  cpn.  Upon  Appeals  to  the 
House  of  Lords  the  signature  of  Counsel  is  not  re? 
quired,  as  upon  Appeals  to  this  Court ;  thought  such  an 
extension  of  that  rule  would  be  yery  usefyl;  as  tjie  Cer- 
tificate 

(75)  A*te,  Voi  XV.  226.  (76)  Ante,  Vol.  XVI,  900, 

Huguenin  v.  Baseley,  and  the  See  The  Warden  and  Minor 

Order  the  House  of  Lords,  Canons  of  St  Paul's  r.  Morris, 

180,  184.  IX,  316,  and  the  note. 

FF8 
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1812.  tificate  of  Counsel  could  not  have  been  obtained  to  many 

JT^  of  the  Appeals,  which,  having   been  put  in  merely  for 

r#  delay,  were  under  the  late  regulation  of  the  House  with- 

Foy.  drawn  at  the  commencement  of  the  last  Session* 

Mr.  Richards  and  Mr.  He  aid,  for  the  Defendant  in- 
sisted, that  a  sum  of  money  could  not  be  paid  over 
pending  an  Appeal :  at  least  ample  security,  to  be  ap- 
proved by  the  Master,  must  be  substituted  for  the  se- 
curity of  the  Court. 

The  Lord  Chancellor. 
Object  and  ef-  The  Committee  of  the  House  of  Lords  in  making  the 
Owl  f  th  k**  Order,  requiring  the  parties  to  print  their  Cases, 
Hotfse  of  went  upon  a  ground,  which  has  been  so  much  mis- 
Lords,  requir-  understood,  that  those  parties  whose  Cases  stood  very 
ing  the  parties  low,  conceived,  as  they  could  not  be  immediately  heard, 
to  Appeals  to  there  was  no  necessity  to  print  them.  The  meaning  of 
print  their  the  Committee,  which  was  adopted  by  the  House,  was, 
Cases  forth-  tjja^  as  there  was  great  reason  for  suspecting,  that  the 
'  11  i  object  of  many  Appeals  was  merely  delay  and  vexation, 
all  Appeals  lt  was  "S^t,  ^at  means  should  be  provided  to  enable 
to  check  the  the  House  <4o  ascertain  the  merits  of  each  case,  and, 
abuse  of  ap-  considering  the  point  and  nature  of  each,  to  make  some 
pealing  merely  arrangement  for    hearing  those,  which   the  parties   hv 

for  delay  and    tended  to  have  heard, 
vexation. 

Signature  of  ft  fc  true,  there  is  not  the  formal  Certificate  of  Coun- 

Counse    on  ge|  UpQn  an  Appeal  to  the  House  of  Lords :  but  the 

uPP        -  signature  of  Counsel    is    always   understood   to  import 

Lords  eqoiva-  *at ;  an(*  lt  l8  sufficient  to  observe,  that  probably  there 

lent  to  the  wiU  *n  future  be  no  misunderstanding  upon  this ;  as  I 

Certi6cate  on  know  it  is  intended  to  propose  a  regulation,    that  the 

Appeal  to  the  engagement  shall  be  in  expression  what  it  is  understood 

Lord  Chancel-  to  be  in  effect, 
frr. 

The 
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The  consequence  of  requiring  the  cases  to  be  printed  1812. 

has  been,  that  of  forty  cases  the  parties  admitted  there  ^^ 
was  so  little  in  them,  that  they  prayed  leave  to  withdraw  „. 

rather  than  incur  that  expence.    In  many  other  instances  Foy. 
they  averred  openly,  that  Writs  of  Error  were  brought 
merely  for  delay;  and,  that  delay  being  obtained,  with- 

* 

out  any  intention  of  prosecuting  the  Writ  of  Error,  until 
the  Appellant  became  bankrupt,  the  Respondent  then 
proved  a  debt  under  the  Commission  without  any  objec- 
tion. Thus  the  accumulation  of  Appeals  was  consider- 
ably reduced  by  the  effect  of  that  investigation. 

The  result  is,  that  it  is  absolutely  necessary,  that  the 
House  should  take  some  temperate  measures  to  secure 
that  jurisdiction  from  the  scandalous  abuse,  that  is 
practised ;  admitting,  that  any  interference  with  the 
right  of  Appeal  is  a  delicate  subject,  and  to  be  applied 
with  jealousy. 

This  is  a  decision  of  my  own:  which  upon  reflec- 
tion I  cannot  think  wrong ;  and,  this  being  in  the  discre- 
tion of  the  Court,  I  shall  certainly  let  the  money  go  out 
upon  sufficient  security  being  given  to  the  Master  to  re- 
turn it,  if  the  Decree  shall  be  reversed.    * 
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Jan,  wtk.  HANSARD  v.  HARDY. 

Fcb.Sd. 

Redemption  AFTER  the  Decree,   pronounced  in  the  cause    of 

decreed  Hardy  v.  Reeves  (77),  declaring,  that  Fryer  was  at 

against  the  ^  time  of  Wg  death  ^^^  OTiy  to  a  redeemable  into- 

Heir  o    mo  refit  ^  ^e  COpyj10i(j  premises,  this  suit  was  instituted,  in 

urchaser  with  *^^  ty  ^e  heirs  °^  ^e  original  mortgagors  for  a  re- 
notice  upon  demption ;  insisting  upon  the  acts  of  the  mortgagees  by 
acknowledge  the  deeds  of  1773  and  1786,  treating  the  estate  as  re- 
ment  of  the  deemable.  The  amouflt  due  to  Fox  had  been  ascertained 
mortgage  with-  by  the  Master's  Report.     The  deed  between  him  and 

in  twenty  years  fe^es  expressly  referred  to  the  admittance  of  Pryer 
before  the  bill  ^  ^^       ^ 

in  transactions  '  ° 

with  other  per-  *  .    .*• 

not  with  •  Leach  and  Mr.  Daniell,  for  the  Plaintiff. 

the  heirs  of  the      The  Decree,  pronounced  by  Lord  Alvanley  in  1799, 
mortgagor.        having  decided  only,  that  this  was  in  the  year  1766  a  re- 
deemable interest,  some  act  of  Mary  Usher  since  that 
period  must  be  shewn,  the  effect  of  which  is  to  cofctihtte 
to  the  mortgagor  the  right  of  redemption*    'That  efiedt 
is  produced,  if  the  mortgagee  has  within  twenty  y&ufe 
dealt  with  a  third  person,  in  that  transaction  treating  the 
property  as  in  mortgage ;  assigning  it,  for  instance,  as  a 
mortgage,  expressly  subject  to  the  equity  of  redemption: 
could  the  assignee,  taking  it  as  a  mortgage,  say,  tha^  as 
the  mortgagor   is    not  a    party  to  the  transaction,  his 
equity  of  redemption  is  gone  ?     That  is  equally  incon- 
[  +456  ]      #8istent  with  principle  and  authority.  Smart  v.  Hunt  (78) 
is  precisely  that  case :   the  mortgagor  had  been  out  of 
possession    forty-one    years:    but  within   twenty   yean 

there 

(77)  Ante,  Vol.  IV,  466.  V,  426. 

(78)  Ante,  Vol.  IV,  478,  n. 


CASES  IN  CHANCERY. 


466 


there  was  an  assignment  of  it  as  a  mortgage.  The  ease 
before  Lord  Kenya*  of  a  party  declaring  within  twenty 
years,  that  it  was  a  mortgage  title,  but  proceeding  to 
say  he  held  it  irredeemable,  was  not  an  admission,  that  it 
was  then  a  redeemable  mortgage,  bat  that  commencing 
in  mortgage  it  had  become  irredeemable.  The  clear  con- 
clusion is,  that  any  dealing,  whether  with  the  mortgagor 
himself,  or  in  a  transfer  to  a  third  person,  as  upon  a 
mortgage  interest,  will  maintain  and  continue  that  into* 
rest*  The  deeds  of  1786  therefore,  treating  this  as  a 
mortgage  security,  are  decisive  against  all  claiming  under 
Mary  Usher. 


1812. 

Hansard 

v. 

Hardy. 


Sir  Arthur  Piggott  and  Mr.  Johmson,  for  the  De- 
fendants  the  Hardys.     Mr.  Hart  for  the  Mur- 
gatroyds  and    purchasers   under  their  marriage 
settlement. 
In  this  case  there  is   no  trace  of  any  aecqunt:   no 
communication,  receipt  of  interest,  &c. :  no  transaction 
whatsoever  with  the  mortgagor :  no  circumstance,  except 
a  settlement,  in  1773,  upon  the  marriage  of  the  residu- 
ary legatee,  and  a  deed  in  1786,  in  which  it  is  said  this 
was  treated  as  a  mortgaged  estate ;  and  no  step  taken 
until  this  Bill  filed  in  1802,  after  a  period  of  thirty-four 
years  from  1768;  when  the  Decree  in  the  other  cause 
declares  it  redeemable.    These  parties  are  now  therefore 
too  late  for  redemption ;  shewing  merely,  that  at  certain 
periods,  when  unquestionably  the  right  to  redeem  was 
not  determined,   being  within  twenty  years,    this   was 
named  as  an  estate  in  mortgage.     There  is  no  evidence, 
that  it  was  so  treated  since  1788;  when  the  twenty  years 
*  expired ;  and  fourteen  years  more  have  elapsed.    As  to 
the  effect  of  the  two  deeds  relied  on,  they  were  merely 
family  transactions,   in    no    respect    referrable   to    the 
inortgagor.    The  fact  of  accounts  kept,  or  an  acknow- 
ledgment, that  the  estate  was  in  mortgage,  within  twenty 

years, 
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1319.         years,  is  not  sufficient,  where  it  occurs  in: the  famUy  of 
„**"**  those  entitled;  nor  will, such  an.  acknowledgment  of*  a 

0.  mortgage  title  do,  if  accompanied  with. a.  protestation, 

Ha&dt.       that  there  is  no  right  to  redeem..  If  .however  <  they  eve 
permitted,  to  redeem,  what  are  to  be  -  the .  terms i?    How 
can  any  inquiry  now  ascertain .  the  expenditure ;  which,  is 
not  .the  common  expenditure  of  a  mortgagee,  but  im*  - 
provement  by  re-rbuilding,  draining,  &c  t    The  effect  of  • 
allowing  redemption  at  this  distance  of  time,  afters  the 
death  of  aU  the  parties,  if  given  as  in  the.  ordinary  case, 
must,  be  considered.   .  The  account .  must  -.therefore  lie 
taken  from  the  shortest  date.    The  Court  is  compelled  ' 
by  the  strict  rule  to  give  relief;  and  no  case  can  be  less 
entitled. to  favourable  consideration, 

•  * 

Mr.  Richards   and  Mr.,  ^ar,   for  the  Defendants 
Fox  and  Barnes* 
Whether  the  -Plaintiff,  or  the  other  Defendant,  suc- 
ceeds as  to  the  equity  of  redemption,  the  claim  of  this 
Defendant  under  the  surrender  to  him  on. the  3d  of  April  . 
1789,  by  which  he  is  in  possession  of  the  legal  estate^ 
must  be  established.     All  the  time  must  be  accounted 
against  a  mortgagor,   guilty  of  such,  laches,    suffering 
an.  adverse  possession,  first  by  Fryer9   then  by  those,  . 
who  represented  him,  and  lastly  by  Fox.     The  ac{*  of 
the  residuary  legatee  in  her  own  family  cannot  affect 
the.  legal  estate  vested  in  this  mortgagee;  of  which  he 
cannot  be  deprived  until  all,  that  is  due  to  Jiim  has  been  - 
paid. 

[  458  ]  Mr,  Leach,  in  Reply, 

The  distinction  attempted  in .  favour  of  the  Defendant 
Fox,  that  he  must  be  indemnified  at  least  for  the  money 
he  advanced,  cannot  be  maintained.  .Lord  Alvanley  con- 
sidered .  him  entitled  upon  the  common  principle,  protect? 
ing  a  purchaser  without  notice.    .The  question  was,  not  • 

whether 
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*h?ther  he  had  notice,  that  this  .was  originally  a  mort- 
gage titk,  but,  *  being  so,  whether  it  descended  to  the 
heir  or  the  personal  representative  of'  the  mortgagee. 
The  notice  by  which  he  was  to  be  affected,  was  notice  of 
Unequitable  title -of -the  personal-representative :  but  the 
question  now  is,  what  is  his  case  against1  the  mortgagor. 
Equitable  notice  is  not  confined  to  mere  knowledge  of  a 
particular  fact ;  but- comprehends'  the  capacity  of  acquir- 
ing knowledge  by  taking  steps,  which  a  cautious  and  pru* 
dent  man  would  take:  if,  therefore,  by  reasonable  dili- 
gence  he  could  acquire  notice,  he  shall  in  Equity  be 
held  to  have  it :  otherwise  a  person,  suspecting  a  defect 
of  title,  would  shut  his  eyes,  in  order  to  avoid  notice. 
Fox  was  therefore  bound  to 'examine  the  Court  Rolls ; 
to  see  by  what  title  his  mortgagors,  or  their  ances- 
tors, were  admitted ;  and  he  would  there  have  found, 
that  Fryer  was  admitted  expressly  to  a  mortgage  title 
under  the  families  of  Hansard  and  Lewis,  It  cannot  be 
represented,  that  the  purchase  of  a  copyhold  title  is  not 
affected  with  notice  of  all,  that  appears  upon  the  Court 
Rolls. 
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As  to  limiting  the  account,  it  cannot  be  maintained, 
that  as  between  mortgagor  and  mortgagee  this  principle 
of  delay  enables  the  latter  to  keep  all  the  rents  and  pro- 
fits, that  he  has  possessed,  and  to  insist  on  being  paid 
again,  as  if  he'had  been  paid  by  receiving  them. 

The  Master  of  the  Rolls. 
Although  I  thought  there  was  very  little  room  for 
doubt  upon  this  question,  I  wished  to  have  an  opportu- 
nity of  inspecting  the  different  deeds.  The  Bill  was  filed 
for  the  redemption  of  a  mortgage,  made  in  1782.  The 
Defendants  allege,,  that  the  redemption  is  barred  by  the 
length  of  time.  It  is  admitted,  that  the  mortgagee  had 
been  in  possession  for  more  than  twenty  years  before  the 

bill 


[  ,«»■  I 


«» 


181* 

HAKSAftD 

Huu>r. 


CASES.  IN  CHANCERY. 

faill  filed.  There  is  no  evidence  of  any  interest  paid,  or 
of  accounts  rendered,  or  kept,  by  the  mortgagee  withia 
that  period:  but  the  Plaintiffs  allege,  that  within  that 
period  the  mortgagee*  have  treated  it  aa  a  subsisting 
mortgage;  and  therefore  cannot  contend,  that  it  bad 
become  irredeemable. 


It  is  admitted  on  all  aides,  that  the  mortgage  must  be 
taken  to  hare  been  redeemable  in  1768,  the  time  of  Ro- 
bert Fryer  t  death.  Then  the  Plaintiffs  say,  that  by 
deeds  executed  in  1773  and  1786  the  mortgagee  treated 
it  aa  a  subsisting  mortgage;  and  that  within  twenty 
years  after  the  latter  period,  vis.  in  1802,  the  Bill  for  a 
Tedemption  was  filed;  and  therefore  the  Plaintiff*  come 
in  sufficient  time.  Those  deeds  certainly  do  in  the 
plainest  and  most  explicit  terms  treat  this  as  a  mortgage 
interest.  It  is  the  money  due  upon  the  mortgage^ 
that  is  the  subject  of  the  settlement,  made  by  the 
first  of  them,  and  of  the  security,  created  by  the  se- 
cond. The  mortgaged  premises  are  assigned  by  each; 
but  it  is  the  money  due  thereon,  that  is  the  direct  sub- 
ject of  both. 


[*460] 


It  is  however  said  for  the  Defendants,  that  these 
knowledgments,  made  in  dealings  with  third  parties, 
are  totally  foreign  to  the  mortgagor;  and  that  the  to- 
knowledgment,  which  is  to  operate  so  as  to  bar  the  objec- 
tion from  length  of  time,  should  be  an  acknowledge 
*  ment  arising  out  of  some  transaction  directly  between 
mortgagor  and  mortgagee.  How  far  that  would  be  the 
more  reasonable  rule,  I  shall  not  now  examine :  but  eer* 
tainly  it  is  not  the  established  one.  In  the  case  of  Smart 
v.  Hunt  (  79  )  it  was  in  an  assignment  to  u  third  person 
that  the  mortgagor  found  the  evidence  of  acknowledg- 
ment, 


(79)  Ante,  Vol.  IV,  478. 
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fltent,  upon  which  lie  was  rtjKered.  In  thievery  ease  of 
Hardy  v.  Recpe*{90)  it  wu  upon  the  term  of  the  as- 
signment from  Erri+gton  to  Fnpr  that  Lord  Ahanley 
mainly  relied*  at  the  ground  for  holding  the  mortgage  to 
fee  then  redeemable*  To  that  assignment  die  mortgage* 
was  a  stranger*  In  Ord  v.  Smith  (81 ),  though  the 
main  ground  of  the  decision  was  frauds  the  Court  ex* 
pressed  an  opinion,  that  "the  testator's  saying  in  the 
Will,  that,  if  the  mortgage  should  he  redeemed*  the 
faoney  should  go,  &c  would  have  been  sufficient  to  pre* 
dude  the  objection  from  length  bf  time;  as  that  decla* 
ration  was  made  within  the  twenty  years.  Upon  the  es- 
tablished doctrine  of  the  Court  therefore  the  recognition 
fa  the  deed  of  1786  of  this,  as  a  subsisting  mortgage, 
Is  sufficient  to  prevent  the  mortgagee  from  now  setting 
lip  the  length  of  time  against  the  right  of  redetnp* 
tk>n(82). 


161* 


Han  saw 

HABBTt 


An  attempt  was  made  to  argue,  that  the  discission  of 
a  Bill,  formerly  filed  by  the  mortgage  for  redemption, 
would  Operate  as  a  foreclosure:  but  that  Bill  was  dis- 
missed for  want  of  prosecution k,  and  it  is  impossible  to 
contend,  that  the  effect  of  such  a  dismissal  is  the  same 
as  a  Decree  of  dismissal  for  non-payment  of  the  mortgage 
taoney  at  the  day  appointed,  A  dismission  for  want  of 
prosecution  does  not  prevent  the  filing  of  another  Bill 
for  the  same  matter  (88  )* 


Dismission  of 
a  Bill  for  re- 
demption for 
want  of  prose* 
cation  has  not 
the  effect  of 
Foreclosure; 
not  preventing 
another  Bill. 


Another  question  is,  whether  as  against  the  present 
Plaintiff  the  mortgage  to  Fo*  can  fee  set  up  as  a  lien 

upon 


1*61] 


(60)  Ante,  Vol.  IV,  466. 

(81)  Sel.  Cos.  in  Chan.  9. 
2  Eq.  Ca.  Ab.  600. 

(82)  See  post,  Barron  v. 
Martin,  Vol.  XIX,  327,  and 
the  note,  331. 


(83)  See  Borne*  EL  PL 
Eq.  210,  11.  Dismission  of 
Bill  of  Redemption  on  de- 
fault of  payment  under  the 
Decree  operates  as  a  Fore- 
closure :  ante,  Vol*  XI,  100. 
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HANSAlllt 

Hardy. 


upon  these  premises.    The  *  Decree  in  1 799  cannot  affect   ■ 
that  question.     The  mortgagor  was  not  a  party  to  that 
cabse ;  and  therefore  was  not  directly  bound  by  the  De- 
cree :>  but  the  principle  of- that  decision  is  not  applicable 
to  the  present  case.     It  was  4he  personal  conduct  of 
thfe  Hardys,   that  precluded  them  in   Lord  Ahanleyn  • 
opinion  from  questioning  a  security  made  during  the  time 
Reeves  was  permitted  to   act  as  the   ostensible   owner.  - 
The  Hardys,  having  a  questionable  title,  suffered  them- 
selves  to  be  turned  out  of  possession,  and  acquiesced 
during  several  years  in  the  possession  obtained  by  Reeves. 
This  was  considered    an  acquiescence    in  the  claim  of 
ownership  by  Reeves ;  as  he  had  nothing  to    do  with 
the  estate,  unless  he  was  owner:  but  a  mortgagee  may 
have  possession  without  possessing  as   owner;   and  the 
submission  of  -  the  mortgagor  to  be  turned  out  of  posses* 
sion,  and  his  acquiescence  in  continuing  out  of  posses* 
sion,  are  no  recognition,  that  the  possession  obtained  and 
kept  is  that  of  the  equitable  owner. 


Against  the  present  Plaintiff  therefore  the  case  ot  Fox 
is  of  a  totally  different  nature  from  that,  which  he  had 
to  make  against  Hardy  and  his  wife.  Their  personal  con- 
duct  excluded  them  from  disputing  his  security:  but  as 
to  the  other  there  is  nothing  of  conduct,  but  the  mere 
circumstance,  that  the  mortgagor  is  out  of  possession. 
It  was  necessary  for  Lord  Alvanley  to  determine  the 
question  as  between  the  parties  then  before  the  Court 
It  was  not  then' certain,  whether  the- heirs  of  the  mort- 
gagor would  come  to  redeem.  It  was  'not-  therefore  le- 
gatory to  decide  in  favour  of  Fox  as  against  the  Hardy*; 
although  another  party  might  comfe  in,  and  deprive  him 
of  the  estate;  as  the  heir  might  never  have  thought  it 
worth  his  while  to  redeem. 


[  462  ]  The  question  between  Fox  and  this  Plaintiff  is  merely, 

whether  Fox  is  to  be  considered  a  purchaser  without  no- 


tice, 
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tice,  and  without  entering- into  the  question,  wbfch  Was  1812. 

made  at  the  Bar,  how  far  a  person,  purchasing  a  copy-    .jx/rtTLD 
hold  estate,  must  be  presumed  to  have  notice  of  every  v, 

thing  on  the  Court  Rolls  relative  to  it  (84),  it  is  sufficient       Hardy. 
to  say,  that  in  the  deed  of  1788,  between  Reeves  and  Fox>    Whether  pur- 
there  is.  an  express  reference  to  the  admittance  of  Fryer  f  **ero  c®py* 

hold  must  be 
under  jthe.  surrender  by  Errington.  There  is  direct  notice  Drcgumej  to 

of  that  admittance ;  and  consequently  of  the  surrender,  have  notico  of 
upon  which  it  proceeds,  and  to  which  it  referred.  The  every  thing  on 
surrender  to  Fryer  was  made  subject  to  such  equity  of  the  Court 
redemption  as  the  heir  of  Hansard  had;  and  Fryer  was  Rolls,  quote. 
admitted  to  hold  to  him  and  his  heirs,  according  to  the 
custom  of  the  manor,  and  subject  to  such  equity  of  re- 
demption. >  If  it  were  material,  it  might  be  contended, 
that  not  only  Fox  had  notice,  that  this  was  a  mortgage 
title,  but  that  it  was  at  least  doubtful,  whether  at  the  time 
of  Fryer's  purchase  it  was  not  a  redeemable  title.  He 
cannot  say,  he  took  it  as  clearly  irredeemable ;  as  the  ut- 
most that  can  be  represented  with  reference  to  the  man- 
ner of  the  surrender,  is,  that  it  was  treated  as  a  subject  of 
doubt,  whether  there  was  a  right  to  redeem  or  not :  but 
the  material  question  is,  whether  there  was  notice,  that  it 
was  a  mortgage  title ;  as  whoever  takes  such  a  title  must 
run  the  risk,  whether  it  is  redeemable,  or  not  It  is  not 
sufficient  for  him  to  say,  he  thought  it  irredeemable.  If 
he  is  wrong  in  that,  his  erroneous  judgment  will  not  avail 
him,  and  supply  the  place  of  title.  What  he  has  no- 
tice of  is,  that  an  equity  of  redemption  was  reserved; 
which  is  the  Plaintiff's  title,  upon  which  he  now  seeks  to 
redeem;  and  therefore,  if  the  purchaser  has  notice  of 
that,  and  the  Court  thinks  the  equity  of  redemption  still 
subsists,  he  has  notice  of  the  Plaintiff's  title.  All  he 
says  is,  it  is  true,  he  had  notice  of  the  title ;  but  he  did 
not  know,  that  the  Plaintiff  could  at   this  distance  of 

time 

(84)  See  3  Jftutt  168. 
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IftW.         tine  avail  himself  of  it    Fox  Oereibre  cannot  against 
Hansakp     ***"  ^"ain^  ****  advanteg e  of  hk  mortgage. 


v. 


Habdt.  Being  of  opinion  that  the  right  of  redemption  fa  not 

barred  by  the  length  of  time,  and  that  the  equity  of 
redemption  j*  not  clogged  by  Fox's  mortgage,  the 
demption  muat  take  plane  upon  the  ordinary  terms. 


Rolls. 
1812.  PAGE  v.  I^EAPINGWELI* 

Feb.  18th. 
Devise  intrust  J*ENJAMIN  PUGH  by  his  Will,   dated  the  JOth 
to  sell,  but  not  -*-*  <&  December,  1797,  gave,  devised,  end  bequeathed, 
for  less  than    to  gir  Tli0mag  fjyde  page  mi  two  otner  trustees,  their 

to  pav  several  ^r8»  executors,  &c.  his  bouse,  called  Mitfori  Castle, 
sums,  amount-  wit^  its  appurtenances,  and  all  the  furniture,  goods  and 
ing  to  7800/.  chattels,  on  or  about  the  same,  and  all  other  his  mes- 
and  the  over-  suages,  lands,  &c.  in  the  parish  of  South  Stoke,  upon 
plus  monies  ^st  that  they  shall,  as  soon  as  conveniently  may  be  after 
arising  from  j^  decease,  ^\  a^j  dispose  of  by  auction  or  otherwise 
A  A  1  "  the  8a^  messuages,  lands,  hereditaments,  furniture, 
cy  of  10  000/.  goods  and  chattels,  for  the  best  price  and  prices  that 
and  the  sale  can  or  may  be  had  for  the  same ;  but  the  same  is  not  to 
producing  less,  be  sold  for  less  than  the  sum  of  10,000/, ;  directing,  that 
A.  and  the  until  the  sale  bis  wife  Anne  Pngb  should  enjoy  the  said 
others  to  abate:  ^^  furniture,  &c.  for  her  own  use;  and  from  and  after 
if^109  A  h  *^e  sa^e'  **e  Erected  his  trustees  put  of  the  monies  arising 
tb  St*t  to  ky  such  sale,  as  aforesaid,  in  the  first  place  to  lay  out  the 
9  Geo.  II.  c.  36  sum  of  3000/.  in  the  purchase  of  a  benefice  oreccJesjas* 
fell  into  the  ge-  tical  living  for  bis  godapjn  the  JReverend  G&orge  Leap*, 
neral  residue*  imgweU, 

Indefinite  be- 
quest of  the  dividends'  gives  the  abso}*te  property  of  jsjeck. 
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Pagp 


WW*. 


iagwell,  to  the  use  of  hit*  and  the  feeve  male  of  bii  body,         WW. 

with  limitations  over  in  default  of  such  heirs  male;  and 

he  directed,  that  his  trustees  by  apd  out  of  the  monies, 

arising  by  such  sale  as  aforesaid,   shall  lay  out  the  sum     L&Apimxv 

of  4000/.  in  the  purchase  of  finch,  lands  in  the  county 

of  Essex  as  his   nephew   Thomas  Skuker   shall  make 

choice  of;  and  he  directed  likewise,  that  his  said  trustees 

by  and  out  of  the  monies   arising  from   such    sale   as 

aforesaid  do  place  out  the  sum  of  000/.  in  their  names 

in  the  public  funds ;  and  pay  the  interest  and  dividends 

arising  from  the  same  to  Mrs.  Sarah  Ostler  for  her  life* 

and  on  her  death  do  pay  die  said  sum  of  500/.  equally 

amongst  the  five  children  of  Sir  Thomas  Page,  or  such  of 

them  as  shall  be  fiving  at  her  death.    The  Will  then, 

after  giving  to  his  wife  Anne  Pmgh   1002.  in  trust  for 

Anne  Perry,  and  two  sums  of  100/.  each  for  the  poor  of 

two  parishes,  all  to  be  paid  out  of  the  monies  arising  from 

such  sale  aforesaid,  proceeded  thus :  "  And  after  pay* 

"  ment  of  the  legacies  above  mentioned  I  hereby  ordet 

"  and  direct  my  said  trustees  to  lay  out  and  invest  all  the 

u  overplus  monies  arising  from  ike  sale  of  the  said  mes- 

u  suages  lands  and  tenements  in  the  public  funds,  an! 

"  do  and  shall  pay  and  apply  the  interest  and  dividends 

"  arising  from  the  same  to  my  said  wife  Anne  Pugh  and 

"  the  said  Sir  Thomas  Hyde  Page  equally  between  them, 

u  as  tenants  in  common.** 

After  a  specific  disposition  of  some  leasehold  premise^ 
and  some  annuities  and  legacies,  came  the  following  ve* 
tiduary  clause :  "  All  the  rest,  residue  and  remainder 
m  tf  my  estate  and  effects  both  real  and  personal  what- 
soever and  wheresoever,  not  hereinbefore  by  me  dfe- 
"  posed  of  {after  payment  of  my  debts,  faneral  cx~ 
m  pences,  and  tfce  expence  of  proving  Mns  my  Will,  an- 
**  imtties  and  legacies)  I  give,  devise,  and  bequeath  unto 
u  the  said  George  Leapingwell  and  Thomas  Shuker,  their 

f#  heirs. 
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1012.         "  heirs,    executors,  administrators  .  atod  *  assigns;  *  to  -be 
p2£l        "  equally  divided  •  between  them  share  and  share  litems 


Lrapihg- 


"  tenants  in  common." 


<V  :■    *       >»»     <•  ' 


*au*         ,  Th«  testator  dipd. in  1798 ;  and  hi*  widow  in.  1«  11.   ..«» 

The  bill  was  filed  by  the  trustees ;  pray ing  the  esta** 

blishment  of  the.WUl^  and  directions  foe  .carrying  4  the 

trusts,  into  execution;  and)  .the  produce  of.  the  sale  xrf 

the.  estates,  &c.  wjiich  was.  directed,  iby.a  Decree,  ,beiqg 

less,  than  7000/.,  the  principal  questions,  when  the.  cause 

came  on  for  farther  directions,  arose  upon  the  disposition 

.  of  the  "  overplus  monies  arising  from  the. sale : '!  first,  as 

to  the  subject  of.  that  disposition;  secondly*. as  to  the 

,  interest,  that,  passed  by.it..  Another  questipn,  whether 

.  Shuker  took  any,  and  what,  interest  in.tl^e  lands,  directed 

to  be  purchased  with .  the  sum  of  400Q/.,  was  settled  by 

compromise;  Shuker  taking  three-fourths  of  .that  sum, 

and  Leapingwett  one-fourth.  .    . 

* 

Sir  Samuel  RomiUy  for  the  Plaintiff,  Sir  Thomas  Hyde 
Page:  Mr.  Richards  %  M r.  Hart,  Mr,  Leach,  Mr.Hfll, 
and  Mr.  Belt,  for  the  several  Defendants* 

• 

The  Master  of  the  Rolls. 
I  think  the  same  construction  does,  not  ajpply, to, this 
disposition  of  10,000/.  as  would  be  applicable  to  a  general 
residuary  clause.  ,  The  question  is,  whether  the  testator 
did  not  assume,  that  he  had  10,000/.  to  distribute;  apd 
made  his  distribution  upon  that  supposition ;  just  as  if  he 
had  said,  the  remaining  2000/.  should  be  laid  out  upon 
trust  for  one  for  life,  with  remainder, .  &c.  If  that  is  ^0, 
the  consequence  is  clear.  As  to  the,  mandatory  clause, 
I  refer  to  it  only  as  shewing  the  intention ;  and  that  he 
made  his  Will  upon  the  clear  supposition,  that  he  had  at 

.  least 
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bast  lOflOQL  to  portion  out  in  this  mariner.    He  thought'        W*«: 

there  might  be  more;  and  ih  that  event  he  meant  to  give        Pag* 

these  parties  the  surplus,  whatever  it  might  be.  .  Lord  t>, 

Cowper  went  much   farther  in  the  casd    of  Dyose  v.      LBAPjw«rt 

Dyose  (85)  \  where  without  any  intention  disclosed  upon 

the  Will  he  collected  it  from  the  state  of  the  property ; 

as  the  testator  must  have  known  at  the  time  of  making 

his  Will  of  what  his  property  consisted ;  and  meant  to 

give  the  surplus  as  a  legacy  to  his  eldest  son,  and  not  to 

let  him  alone  run  the  risk  of  any  subsequent  dimlnutiort 

of  the  estate. 

It  is  true,  that  has  been  disapproved,  and  justly,  by    Will  not  to 

Lord  Thurlow  in  Fotmereau  y.  Poyntz  (  86 ) ;  as  constru-  bo  construed 

ing  a  Will  by  something  dehors :  but  I  am  not  doing  bJ  «<M»etb»* 

that:  but,  collecting  the  intention  from  the  Will  itself  dfMn*  **** 

•  _  •   <■  *  •  «       i       the  state  of 

I  say,  the  testator  meant,  not  an  indefinite  surplus,  but  ^  proportyf 

a  precise  legacy  to  a  certain  extent,  with  a  chance  of  where  no  latent 
something  more.     It  is  no  new  thing  to  put  a  different  ambiguity, 
construction  upon  the  word  "  surplus, "  from  that,  which    Different  con- 
it  commonly  bears.     In  the  case  of  The  Attorney-General  struction  of  the 
y.  Johnstone  ( 87 )  Lord  Camden  put  a  restrictive  con-  *°  „  "  iur" 
struction  upon  the  words  "  remainder  of  my  personal  j,  ... 

"  estate ; n  a  large  sum  having  lapsed :  but  it  was  qu,ite  ^  e^mmon\r 
evident  he  meant  to  give  a  very  small  surplus.    Why  may  bears  inferred 
not  I  infer  from  the  expressions  in  this  Will,   that  the  from  the  ex* 
testator  did  not  mean,  what  the  word  "  overplus"  usually  pression  of 
imports,  viz.  whatever  shall  turn  out  to  be  the  overplus ;  t"6  ™  ill. 
but  that  hewas  contemplating  a  certain  overplus;  and 

was  making  his  disposition  accordingly  ? 

... 

•  • 

I  conceive  the  true  intention  to  have*  been,  that  these 

« 

persons  should  take  as  specific    legatees  ;    and  there- 
fore 

....... 

(85)  1  P.  Will.  305.  (87)  Amb.  577. 

(86)  1  Bro.  C.  C.  472 ;  see  478. 
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1*12.         fore  they  must  abate  among  themselves.     As  to   the 

^TTL         200/.  bequeathed  as  charitable  legacies,  the  disposition 

v.  i  void.    Upon  the  same  ground,  on  which  the  Plan** 

Lajtt>f*G~     ^  Page  and  the  executors  of  the  widow  succeed  as  Id 

the  rest,  they  must  fail  in  that ;  which  must  therefor* 
lapse. 

As  to  the  question,  whether  the  absolute  interest 
is  giveti  in  the  Stock,  or  an  interest  for  life  only, 
I  think  it  is  dearly  the  absolute  interest.  An  indefi- 
nite gift  of  the  dividends  gives  the  absolute  property  of 
stock  (  88). 


The  Decree  declared,  that,  the  Midford  Castle  estates 
having  been  sold  for  less  than  10,000/.,  the  several  le- 
gacies, payable  out  of  the  monies  to  arise  by  such  sale, 
via.  3000/.,  4000/.,  500/.,  100/.  100/.,  and  100/.,  making 
together  the  sum  of  7800/.,  and  the  sum  of  2200/.,  being 
the  residue  of  the  said  sum  of  10,000/.  bequeathed  to 
Ihe  Plaintiff  Si*  Tkoma,  Hyde  Page  and  the  late  Jm* 
Pugh,  ought  to  abate  ptoportionably ;  and  that  the  two 
charitable  legacies  of  100/.  each  are  void  by  the  Sta- 
tute (89 ) ;  and  sink  into  the  general  residue,  not  spe- 
cifically bequeathed ;  and  it  was  directed,  that  what  the 
Master  shall  certify  to  be  due  in  respect  of  one  moiety 
of  the  sum  of  2200/.,  the  residue  of  the  said  sum  rf 
10,000/.  charged  upon  the  money  to  arise  by  the  safe, 
after  such  apportionment  and  contribution  as  aforesaid, 
shall  be  paid  to  the  Plaintiff  Sir  Thomas  Hyde  Page ; 
and  the  other  moiety  to  the  Defendants,  the  executors 
of  AtmePugh. 

£88)  Feerne(  But ler't  edit)     berlaine,    Vol.  IV,  61,  sal 
405.    Ante,  Philips  v.  Cham-     the  note,  page  69. 

(89)  Stat  9'Ow.  tl,  c.  91 
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CODNER  t.  HERSEY.  MlAj 

*fe&.  aw/,  nth. 

A    MOTION  was  made  by  the  Plaintiff,  as  of  course,     Order  on 
that  the  Defendant  may  be  allowed  to  put  in  his  Plaintiff's  Mo- 
answer  without  oath  or  signature.  tlon»  *h**  De- 
fendant shall 

Mr.  Wakefield,  in  support  of  the  Motion  said,  that  .    m.rJ 

before  Lord  Hardwic&e's  Order  answers  were  generally  gWer  iriihoat 
put  in  without  signature  (  90) ;  referring  to  the  .cases  of  oa^ifor  ftigna- 
General  Lake  and  Sir  Henry  Gwillim  (  91 )  and  Harding  turef  qfwprte, 

V.  Harding  {92)-  Jfffcfotfw(* 

in  ^n>  £<*»-, 

The  Lord  Chancblumi  said,  strictly  the  Defendant  JjW-ftdwwt 
should  consent ;    and  directed  the  Order  to  be,  that  ^^^WW*,W" 
upon  the  Motion  of  the  Plaintiff  the  Defendant  should 
be  at  liberty  to  put  in  his  answer  without  oath  or  sig- 
nature. 


The  Register  still  requiring  a  consent,  mid  having  Feb**mh. 
considerable  doubt  of  the  propriety  of  thus  relaxing  the 
practice,  merely  for  convenience,  the  Defendant  being 
in  this  Country,  and  under  no  special  circumstances,  it 
was  mentioned  again;  when  the  Counsel  said,  it  was  re- 
quiring a  consent  for  a  man  to  do  what  he  might  do,  if 
he  pleased. 

The 

(90)  This  most  be  con6ned  Pleas.  The  Order  is  .printed 

to  Answers  taken  byCommis-  2  Atk.  290,  and  in  the  Gc- 

sion  in  the  Country ;  the  Or-  nerdl  Orders  in  Chancery,  by 

der  stating  the  constant  prac-  Mr.  Beames,  451 ;  who  has 

lice     for    Defendants,    who  collected  the  authorities, 
swear  their  Answers  or  Pleas         (91)  Ante,  Vol.  VI,  171, 

before  a  Master  of  this  Court,  285;  see  the  note,  172. 
lb  sign  the  Same  at  the  time         (92)  Ante,  Vol.  XII,  149. 
of  taking  snob  Answers  or  • 

662  \ 


..> 
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1812.  The  Lard  Chancellor  confirmed  the  Order,  as  it 

was  pronounced ;  observing,  that  it  secured  the  consent 
of  the  Defendant,   being  in  this  Country ;   but,  where 
Hbbsby.      the  Defendant  is  abroad,  the  Court  requires  some  au- 
thority to  shew,  that  he  is  willing. 


Codnbr 


1812. 
Kb.  %4HL  GILPIN  t>.  Laoy  SOUTHAMPTON. 

jsMufcn  T  »a. 
Effect  of  a  Do-  HHHE  usual  Decree  having  been  obtained  at  die  Belli 
cree  against  by  consent  upon  the  Bill  of  a  creditor  against  the 

[^f^^9  Defendant,  as  administratrix  of  Lord  Southampton,  a 
-        I  I  Motion  was  made  for  an  Injunction  to  restrain  a  crc- 

tio^gainst  the  ditor'  P"*eeding  at  Law  ( 98  ). 
suit  of  a  cre- 
ditor, qualified      Sir  Samuel  Romilly,  in  support  of  the  Motion,  and 
by  requiring     Sir  Arthur  Piggott  for  the  creditor,  proceeding  at  Law, 
aa  account  of  ^fened  to  the  rule  introduced  by  the  Lard  CkanceL 

ti?  i>§tCth  Ci"  for(9*)»  squiring  the  executor  to  state  by  affidavit,  if 
«  he  has  not  stated   by  answer,  what  assets  are  in   his 

affidavit  hands.     It  was  erroneously  supposed,  that   the   answer 

Peeress    an-     was    ta'cen  without  oath:  but   it  was  filed  in  the  usual 
swering  upon   course,  as  a  Peeress,  upon  honour, 
honour,  in  ex- 
actly the  same  The  Lord  Chancellor. 

situation  as  an-      Ever  since  I  have  known  this  Court  suits  have  been 
o    er      e  en     aliowe(j  against  executors,  in  truth  by  executors  in  the 
.  name  of  a  Creditor  against  themselves ;  and  that  was  al- 

lowed upon  a  principle  of  this  sort ;  that,  as  executors 
have  vast  powers  of  preference  at  Law,  the  Court  has  not 

dis- 

(03)  Janet  v.  Jukes,  ante,  (04)  Pax  ton     v.    Bought, 

Vol.  II,  618,  and  the  note.         ante,  Vol.  VHI,  520. 
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disapproved  of  their  coming  in  the  shape  of  an  applica- 
tion by  a  creditor  to  give  a  judgment  to  all  the  credi- 
tors, and  to  secure  a  distribution  of  the  assets  without 
preference  to  any.  For  that  reason  this  sort  of  suit 
has  been  allowed ;  and,  when  once  the  Decree  was  made, 
it  was  impossible  to  permit  a  creditor  to  go  on  at  Law. 
Considerable  inconvenience,  however,  arose  from  the 
practice,  as  it  prevailed:  the  executor  frequently  ap-. 
plying  for  the  purpose,  not  of  preventing  a  preferences 
but  of  preventing  the  payment  of  any  creditor,  *nd 
keeping  the  assets  himself.  That  struck  me  as  so  imT 
proper,  that  I  introduced  the  rule,  where  the  answer 
does  not  state,  what  the  assets  are,  that  the  executor 
shall  be  called  upon  to  state  them  by  affidavit ;  and  then 
I  granted  the  Injunction,  bringing  the  money  into  Court, 
and  making  such  Order  as  the  state  of  the  assets  re- 
quired. 


1812. 


Gilpin 

v. 
Lady 
South  a  mp- 
ton. 


r. 


When  this  Motion  was  first  made,  it  did  not  oc 
cur,  that  this  might  be  the  answer  upon  honour  of  a. 
Peeress ;  who,  stating  what  the  assets  are,  is  exactly  in 
the  situation  of  any  other  Defendant,  making  that  state- 
ment by  answer;  upon  oath  (  95 )f  I  desire  therefore  to 
see  the  answer;  and  then  will  make  the  Order  accord* 
ingly. 


The  Lord  Chancellor,  observing,  that  the  Answer 
was  very  full  and  comprehensive,  particularly  as  to  the 
personal  estate,  both  receipts  and  payments,  made  the 
Order,  restraining  the  Action  on  payment  of  costs  up  to 
the  time  when,  the  creditor  had  notice,  and  the  costs  of 
tljg  application. 


March  Vh, 


(95)  Dawson  v.  Elli$9  1  Jac.  $  WalL  634, 
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ence  or  De- 
fault. 


1812.  WHITE  v.  KLEVERS. 

Feb.  titk. 

No  Injunction  rpHE  Bill  was  filed  by  consignors  of  goods  to  the 
!?!?  *"***"  Defendant  at  Riga  for  sale;  charging  fraudulent 

accounts  rendered  of  sales  at  lower  prices  than  are  ac- 
tually produced;  and  in  some  instances  sales  by  oeflu- 
sion  at  Riga  at  a  lossy  which  at  Metnel  would  baVe  pro- 
duced a  profit;  praying  a  discovery,  account,  and  art 
Injunction  to  restrain  an  action,  brought  by  the  De- 
fendants for  the  balance  of  their  account* 

Sir  Samuel  Romitty  and  Mr.  Roupett,  for  the  Plaintiffs, 
moved  for  the  Injunction,  before  appearance  of  two  of 
the  Defendants,  residing  abroad,  and  before  answer  of 
the  third,  in  this  Country,  upon  affidavits  of  the  facts 
charged,  and  belief  of  inisrepresentation  aa  to  the  pro- 
duce of  the  sales,  &c.  and  that  the  answer  will  afford 
A  good  defence  to  the  actibn. 

Mr.  Pkittintore,  for  the  Defendant,  in  this  Country, 
saying  his  answer  would  be  ready  iimnediately,  wai 
stopped  by  the  Court. 

The  Lord  Chancellor. 
I  had  occasion  to  consider  this  very  lately  (96) ;  and 
declined  to  grant  an  Injunction,  where  the  Defendants 
were  abroad,  until  appearance  or  default  of  appearance 
This  Defendant  must  have  the  costs. 

(90)  Ante,     Anderson    v.     Vol.  VI,     708.       Jama  f* 
Darcy,  447.  lamr.WiUiam*j     Downes,  post,  632. 
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RICHARDS  v.  JACKSON.  1812 

Feb.  1th. 
^pHE  Bitt  staled,  that  by  Articles  of  Partnership,  dated    Demurrer  to 

the  1st  of  January,  1786,  the  Plaintiff  was  ad-  so  much  of  a 
Knitted  into  partnership  with  William  Money  in  his  pro*  Bill  as  called 
iession  of  attorney  and  solicitor;  which  partnership  was  *>r  a disco7JJjr 

dissolved  in  1794;  that  Massey  mixed  his  own  money  and  .  r        ' 

. ,     ,  / ,    .  , .  .j  Mo**  Coon- 

private  accounts  with  those  of  the  partnership;  received  M|   an<j  ^ 

money  on  the  partnership  account,  which  he   did    not  opinions,  over- 
pjaee  in  the  chest,  where  the  partnership    money  was  ruled,  as  co- 
kept,  nor  pay  to  the  partnership  banker;  and  frequently  vering  facts 
took  out   money,  without    entering  it ;  by  which  con-  *"*terial  to  the 

v^i  ^h  a  wa  wa  ww  ta 

duct  there  are  many  apparent  errors  in  the  books  of  the 
partnership ;  that  on  the  dissolution  of  the  partnership; 
on  the  }st  of  July,  1794,  an  account  was  stated,  settled, 
and  signed,  and  the  Plaintiff  delivered  up  the  accounts 
and  vouchers,  and  received  the  balance;  and  in  July 
1797  all  accounts  were  finally  settled.  Massey  died  on 
the  28th  of  May,  1803;  and  his  executors  filed  a  Bill  for 
an  account  against  the  Plaintiff;  alleging,  that  no  ac- 
counts were  settled ;  or,  if  any,  they  were  erroneous. 

Tl^e  Bill  farther  stated,  that  about  the  time  of  the 
dissolution  the  accounts  were  examined  by,  or  on  behalf 
of,  Massey ;  an  account  of  the  apparent  errors  was  made 
out ;  and  a  proposal  by  him  for  an  arbitration  was  agreed 
to  s  but  he  declined  to  proceed  upon  it ;  and  never  after- 
wards objected  to  the  accounts;  and  he  caused  some  ease 
or  cases  to  be  laid  before  some  Counsel  for  his  or  their 
opinion  as  to  bis  proceeding  against  the  Plaintiff,  touching 
the  said  accounts;  in  which  he  stated  the  several  mistakes, 
which  had  taken  place  between  him  and  Plaintiff,  the 
dealings  and  transactions  between  them,  the  manner,  in 

which 
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Richards 

v. 
Jacksqn. 


which  the  partnership  business  had  been  conducted,  and 
the  pretended  errors  in  said  accounts,  or  many  of  such 
matters;  and  Massey  was  advised,  that  he  could  not 
impeach  said. settled  accounts}  and  therefore  never  at- 
tempted to  do  so:  but  by  his  death  the  Plaintiff  bong 
unable  to  obtain  from  Turn  a.  full  discovery  of  the  said 
pretended  errors,  his  executors  have  filed  such  Bill 
against  the  Plaintiff  as  aforesaid,  and  have  replied  to  Us 
answers  and  proceedings,  &c. ;  charging,  that  there  jtre 
in  their  possession  the  books  and  accounts  of  the'  partner- 
ship, letters,  papers,  &c  relating  to  the  dealings  between 
Massey  and  the  Plaintiff,  particularly  to  the  examination 
of  the  accounts  about  June  or  July  1794,  and  the  sup- 
posed errors  then  pointed  out,  and  lists  or  accounts  of 
such  errors  then  made  out,  or  drafts  or  copies  thereof; 
and  the  case  or  cases  then  laid  before  Counsel  in  respect 
thereof  and  opinions  thereon,  or  drafts,  &c;  and  die 
Plaintiff  cannot  safely  proceed  without  a 


The  Bill,  prayed  a  discovery. 

The  DefencUtnts  demurred  to  so  much  of  the  BQI 
as  seeks  to  discover,  whether  there  are  pot  in  their 
possession,  &c.  the  case  or  cases  in  the  Bill  mentioned, 
iuid  the  opinions  thereon,  or  drafts  or  copies  thereof,  &c 

The  fjQrd  Chancellor  ( 97 ). 
|  am  satisfied,  that  in  my  own  experience  I  have  had 
cases  of  this  kind  laid  before  me  for  consideration ;  and 
the  result  was,  that  the  Defendant  was  advised  to  submit 
to  answer.  I  have  not,  however,  succeeded  in  my  search 
for  such  a  case.  This  question  therefore  must  now  be 
decided  upon  those  authorities,  which  appear  upon  the 
Records  of  the  Court. 

The 


(07)  The  judgment  Ex  Relatione. 
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The  most  material  authority  is  the  case  of  RadcUffe         181). 
v.  Davey  (98),  before  the  House  of  Lords  in  the  year     -,  ***** 
1730 ;  who  affirmed  the  judgment  of  Lord  Chancellor  v. 

King,  overruling  a  demurrer  as  to  the  discovery  of  a      Jackson. 
case  for  the  opinion  of  Counsel,   allowing  it  as  to  the 
opinion;  as  a  Counsel  or  Attorney  cannot  be  called  upon    Counsel  or 
to  reveal  the  advice  giveiito  the  client*    Lord  Hardwicke,  Attorney  can* 
who  had  been  Counsel  in    that  case,  refers  to  it  with 
approbation  in  Sir  William  Stanhope  v.  Roberts  (99),  u^^^:^ 
upon  a  Bill  to  set  aside  an  annuity  against  the  executor,  giT©tt  to  the 
who  was  also  the  Counsel,  who  drew  the  instrument ;  and  Client.   De- 
admitted,  that  he  had  the  draft.     If  that    case  in  the  mnrrer  there* 
House  of  Lords  turned  upon  the  peculiarity,  that  the  *ore  over* 
Defendant  was  trustee  of  the  bonds,  a  similar  specialty  ™e*  *»  to  the 
i,^™,^  i»  the  ,«-«■.    ta-.-  J«  -* 
objection  to  breaking  in  upon- the  confidence  between  the  opinio*. 
Counsel  or  Solicitor  and  Client,  that,  if  it  were  Res  m- 
tegra,  I  should  be  inclined  not  to  indulge  such  an  inquiry  : 
but  I  am  bound  by  authority  to  over-rule  this  demurrer ; 
which  covers  too  much :  the  Bill  having  sufficient  alle* 
gation  of  facts,  contained  in  these  cases  and  opinions, 
material  to  the  Plaintiffs  case,  to  the  discovery  of  which 
he  is  entitled. 

(98)  3  Bro.  P.  C.  538.   Edition  bj  Tomtits,  vol.  it.  514, 

(99)  3  Ath.  214, 
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T8t2. 
Feb.  25/A- 
Bitt  by  hair, 

sweating* 

BOW**,  VS4d> 

fjvatlbr  oha» 
rhy  in  residu- 
ary devisees, 
bit  withewt 
evidence  of  a 
trust  exerees- 
*!,  or  of  mi 

OllgSgettlOOt, 

expressed  or 
tacit,  prevent- 
ing it,  dismiss- 
ed  with  costs ; 
unless  the  heir 
would  take  an 
Issue;  to  which 
be  is  entitled. 

The  circum- 
stance, that 
one  residuary 
derisee  was 
the  attorney, 
who  drew  the 
Will,  not  deci- 
sive evidence 
of  fraud. 


PAINE  *.  HALL. 


against 


devisees,  suggesting  a  secret,  void,  trust  for  cha- 
ritable purpose*.  One  of  the  Defendants  was  the  at- 
torney, who  drew  the  Witt:  but  there,  was  no  evidence 
of  any  fraud,  or  of  the  alleged  trust. 

Sir  Samuel  Romilly  and  Mr.  Owen,  for  the  Plaintiff, 
insisted  upon  the  legal  right  of  the  Plaintiff  to  an  action 
or  an  issue. 

Mr.  Richards  and  Mr*  BeU,  for  the  Defendants. . 

The  Lord  Chapcjpuuoju 
The  fact,  that  the  persons  who  prepared  the  WiD,  is 
himself  residuary  devisee,  I  have  always  oongidered  an 
unfortunate  circumstance,  calling  for  a  considerable  de- 
gree of  jealousy  in  the  Court :  but  I  do  not  by  arty  means 
go  the  length,  that  some  Judges  went,  particularly 
Mr.  Justice  Butter  in  a  case  from  Hampshire;  who  con- 
sidered that  circumstance  as  almost  decisive  evidence  of 
fraud.  That  is  not  my  opinion.  I  know  cases,  in  which 
it  is  perfectly  impossible  fairly  to  impute  fraud,  as  arising 
out  of  such  a  circumstance  ( 100). 

As  to  the  other  part  of  the  case,  there  is  no  evidence 
of  a  trust  expressed,  nor  of  such  an  engagement  by  words, 
or  by  silence,  as  would  authorize  the  Court  to  say,  the 
devisees  undertook  to  do  that,  which  prevented  the  de- 
visor from  imposing  it  upon  them,  as  a  trust.  This 
therefore  does  not  come  up  to  the  case  of  Mr.  HawUms 

Brow** 
(100)  1  Turn.  91,  2. 
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Broum(  1 X    The  Bill  most  be  dismissed  with  costs;  on-  1611. 

lew  the  heir  will  take  an  issue,  Devisauit,  vet  mm.    To  pXimb 

that  he  far  entitled.  «. 


HaUh. 


(1>  MwMesUm  v.  Brown,  antev  VoL  VI,  5*. 


Rolls. 

PARSONS  v.  BAKER,  1812. 

March  3d,  3d. 

T>ICHARD  COPE  HOPTON  by  hk  Will,  dated    Devise  to  a 
the  17th  of  December,  1786,  devised  his  estate  at  nephew  in  fee9 
Clifford  in  the  county  of  Hereford,   and  aU   his  real  "  ?*  ?oubtr 
estate  whatsoever  and  wheresoever,  to  the  use  of  hia  €t  •      honld 
wife  for  life ;  with  remainder  to  his  brothers  and  their  „  ^aTe  Q0 
first  and  other  sons,  respectively,  in  tail  male,  mid  the  «  child,  but 
ultimate  remainder  to  his  nephew  Richard  Cope  Hop-  «  that  he  will 
ton,  his  heirs  and  assigns  for  ever.    Then  followed  these  "  dispose  and 
words:  "give  my  said 

"  real  estate  to 

"  Not  doubting  in  case  he  should  have  no  child  or.         . 

"  descendants 
"  children  of  his  own  body  but  that  he  will  dispose  and  «  Qf  m    tilter 

"  give  my  said  real  estate  to  the  .female  descendants  of  «  -m  g^  part 

my  sister  Deborah  Parsons,  of  Kemerton,  widow,  in  "  or  parts  and 

such  part  or  parts  and  in  such  manner  as  he  shall  think  "  manner  as  he 

u  fit  in  preference  to  any  descendant  on  his  own  female  "  ■'■^  tiwk 
«  iine-»»  "  fit,  in  prefer- 

"  ence  to  any 

"  descendant 
The  testator  died  on  the  17th  of  November,   1786.  ,« on  Lifl  own 

Richard  Cope  Hopton,  his  nephew,  in  1808  by  the  deaths  «  female  line.9 

of  his  uncles  and  the  failure  of  their  issue  became  en*  A  trust  in  the 

titled  to  the  fee  simple  under  the  devige.    By  his  Will,  event  describ- 

dated  the   12th  of  June,  1805,  he  devised   all  bis  e*>  ed  for  *ho  sb* 

tates  upon  various  trusts;  and  died  in  1810;  leaving  no         cnudren. 

issue. 

The 


M 


m 


1812. 

Parsons 

v. 
Barer. 
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The  Bill,  fifed  by  Judith  Parsons  nnd  Elizabeth  Welti, 
who  with  the  Defendant  Frances  Biddle  are  the  only 
children  of  Deborah  Parsons,  prayed,  that  the  Will  of 
Richard  Cope  Hopton  the  elder,  maybe  established,  &c; 
and  that  the  Defendants,  the  devisees  in  trust,  or  the 
heir  at  law  of  Richard  Cope  Hopton  the  younger,  may 
be  declared  trustees  for  the  Plaintiffs  and  the  Defendant 
Frances  Biddle. 


Sir  Samuel  RomiUy  and  Mr.  Wingfield,  for  the  Plain- 
tiffs, and  Mr.  Hart  and  Mr.  Wray;  for  the  Defendants 
Biddle  and  his  wife,  contended,  that  the  words  "not 
u  doubting,"  &c.  were  a  sufficient  declaration  of  the  in- 
tention to  create  a  trust;  the  subject  and  the  objects  be- 
ing certain;  referring  to  Wynne  v.  Hawkins  (2),  Pierson 
v.  Garnet (8),  and  Brown  v.  Higgs(4>). 

Mr.  Richards,  Mr.  Wetherett,  and  Mr.  Butter,  for  the 
other  Defendants,  the  devisees  of  Hopton,  the  nephew, 
and  the  heir  at  law,  observing,  that  it  was  not  known,' 
whether  Hopton,  the  nephew,  ever  had  a  child,  insisted,' 
that  the  disposition  has  not  that  certainty,  which  the  law 
requires  to  raise  a  trust  in  these  cases ;  not  ascertaining, 
who  were  to  be  excluded ;  to  whom  the  descendant  o£ 
W rs.  Parsons  were  to  be  preferred. 

The  Master  of  the  Rolls. 
The  single  difficulty  in  this  case  arises  from  the  words 
at  the  end  of  the  clause  in  question:  "  in  preference  to 
"  any  descendant  on  his  own  female  line." 

Exclusively 


(2)  1  Bra.  C.  C.  170. 

(3)  2  Bro.  C.  C.  38.  220. 
?re.  C%.  210. 

(4)  Ante,  VoL  IV,  708. 


V,  4W.  VIII,  561.  Af- 
6rmed  in  the  House  of 
Lords,  1813.  See  the  note, 
I,  272,  BvU  v.  Vardy. 
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Exclusively  of  those  words  a  trust  Would  be  well 
raised  for  the  female  descendants  of  Deborah  Parsons; 
for  the  property  is  certain ;  and  the  objects  would  in  that 
case  be  certain:  and  the  words  are  sufficient  to  raise  a 
trust.  The  question  then  is,  whether  thgse  latter  words 
jraise  an  uncertainty  as  to  the  objects.  I  cannot  as- 
cribe to  them  any  very  definite  sense ;  as,  if  the  female 
descendants  of  Deborah  Parsons  were  to  take,  to  be  sure 
they  must  take  in  preference  to  all  the  world ;  and  com 
sequently  in  preference  to  these  particular  persons.  It 
was  idle  therefore  to  say,  they  should  take  in  preference 
to  "  any  descendant  on  his  own  female  line." 


1812. 


Parsons 

v. 
Bajckh 


But  the  question  is,  whether  these  Words,  though 
perfectly  superfluous,  have  the  effect  of  throwing  any 
uncertainty  upon  the  subject  of  the  antecedent  bequest. 
Do  they  make  it  doubtful,  whether  the  female  descends 
ants  of  Deborah  Parsons  were,  or  were  not,  the  persons 
really  intended  to  take  t  The  supposition  must  be,  that 
the  testator  did  not  care,  who  took  it,  provided  the 
descendants  of  his  nephew  in  the  female  line  did  not  take; 
that  his  object  was,  not  to  give  to  one  class  of  persons* 
but  to  exclude  another.  Could  that  be  his  meaning  ? 
Could  he  intend  to  say  to  the  devisee,  "  you  must  give 
"  to  the  female  descendants  of  my  sister  Deborah  Par- 
sons even  in  preference  to  another  branch  of  your  own 
family :  but  you  need  not  give  to  them  in  preference 
"  to  any  other  persons :  if  you  will  select  strangers,  you 
"  may  give  to  them :  but  you  shall  not  give  to  another 
"  branch  of  the  same  family  to  the  disappointment  of 
"  these  descendants?" 


a 


€( 


If  that  is  not  the  effect  of  these  words,  what  other 
effect,  creating  uncertainty  as  to  the  object,  can  be  as- 
cribed to  them  ?   He  had  before  declared,  that  these  de- 
scendants were  to  take.    Then  can  the  subsequent  decla- 
ration, 
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Parsons 

e. 
Bakbr. 


ration,  that  they  are  to  take  in  preference  to  certain  per- 
sons, undo,  or  detract  from,  the  effect  of  the  farmer  && 
claration  ?    The  latter  may  be  nugatory :  i)ut  it  it  contra- 
dictory to,  or  inconsistent  with,  the  former!    Try  it  in 
this  way.    Strike  out  all  these  words,  relating  to  trust; 
and  suppose  it  a  direct  devise;  as  in  contemplation  of  law 
it  is ;  the  trustee  having  died  without  making  any  disposi- 
tion; and  read  it  thus :  "  In  case  he  should  have  no  child 
"  or  children,  I  dispose  and  give  my  said  real  estate  t+ 
"  the  female  descendants  of  my  aster  Deborah  Parmms 
"  in  such  parts  and  manner  as  he  shall  diink  fit  in  pre- 
"  ference  to   any  descendant  on  his  own  female  line, u 
would  there  be  any  claim  for  any  persons  but  the  female 
descendants  of  Deborah  Parsons  i  I  concave  there  would 
not.    I  am  not  able  to  ascribe  any  fixed  sense  to  the  con- 
cluding words :  but  certainly  cannot  ascribe  a  sense  de- 
tracting   from    the    former   disposition    to    the  female 
descendants  of  Deborah  Parmms.    Then,  the  trustee 
1>eing  dead  without  making  any  disposition,  it  b  ju*t  the 
«ame  as  if  the  testator  had  by  direct  devise  given  to  the 
persons,  in  whose  favor  he  directs  the  devisee  to  make 
the  disposition. 


The  Plaintiffs  are  therefore  entitled  to  a  Decree. 
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CHEESEWRIGHT,  Ex  parte  (  5 ).  mi 

March  4th  Mk* 
TPHIS  Petition  |>rayed9  tbtft  a  Commission  of  Bank-    Petition  to 

ruptcy,  which  issued  on  the  1st  of  February,  may  have  a  Com- 
be resealed,  not  having  been  opened.    The  only  ground  "mmwh   of 
upon  the  affidavit  was,  that  the  petitioning  creditor  was  BankniPtcy» 
not  able  to  prove  the  act  of  bankruptcy,  previous  to  that    .  * .  " 

date,  upon  which  he  struck  the  docket  j  but  is  now  pre-  ^ct  0f  uanfc. 
pared  to  prove  a  subsequent  act.  roptcy ,  reseal- 

ed, refused. 
Mr.  He  aid,  in  support  of  the  petition,  admitting  that 
such  an  application  had  "been  refused  in  Ex  parte 
Thwaites  ( 6 ),  upon  the  ground,  that  the  Commission 
had  been  acted  upon,  said  that  did  not  exist  in  this 
instance ;  that  the  creditor  was  disappointed  in  his  ex- 
pectation of  proving  the  act  of  bankruptcy,  on  which  hfc 
reKed,  by  quitting  the  bouse:  an  act  that  may  be  ac- 
counted for,  so  as  to  make  "proceeding  upon  it  very  * 
hazardous;  and  no  application  had  been  made  by  any 
other  person  for  a  Commission. 

The  Lord  Chancellor. 
Does  not  something  depend  upon  the  reason  of  the    Commttsioit . 
application?    Where  a  Commission  has  been  taken  out  of  Bankruptcy 
by  a  person  prepared  with  the  evidence  necessary  to  sup-  resealed  4o 
port  it,  but  a  mistake  is  afterwards  found  out,  for  instance,  COf  IP^ct  *•*****■ 
the  omission  of  a  letter  in  the  name,  it  has  been  done :  tf  „<>* -n^ai 
but  does  this  fall  exactly  under  the  same  consideration  ;a 
person  venturing  to  take  out  a  Commission,  who  is  not  able 
to  prove  an  act  of  bankruptcy  ?    What  right  have  I  to 
prevent  an  action ;  which  would  be  the  effect  of  reseating 

the 

(5)  1  Rose,  228.  Ex  parte  Thompson,  IX,  20? r 

(6)  Ante,  Vol.  XIII,  325.      and  the  note,  206. 
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Ex  parte. 


the  Commission,  as  the  party  would  be  stopped  from 
proving  the  prior  date  ?  This  may  have  been  ordered 
upon  an  express  undertaking  by  the  petitioning  creditor 
to  admit  the  prior  date,  if  an  action  should  be  brought : 
but  from  the  extreme  facility,  with  which  persons  swear, 
without  any  knowledge,  that  an-  act  of  bankruptcy  has 
been  committed,  it  is  not  to  be  encouraged. 


The  Petition  was  dismissed. 


1612. 
March  6th. 
Issue,  whether 
an  instrument 
was  obtained 
by  fraud,  &c. 
not  directed  on 
Motion  after 
Answer;  as, 
where  the  De- 
cree depends 
upon  a  simple 
fact,  viz.  le- 
gitimacy or 
competence, 
according  to 
the  present 
practice  to  re- 
fer a  title  on 
Motion. 


FULLAGAR  v.  CLARK, 

HpHE  object  of  the  Bill  in  this  cause  was  to  hare  an 
agreement  and  lease  delivered  up,  as  unduly  ob- 
tained ;  praying,  for  that  purpose,  that  an  issue  may  be 
directed;  charging  imposition  by  a  woman,  whom  die 
Plaintiff  had  procured  to  attend  his  wife  in  her  illness ; 
and  who  after  her  decease  acquired  great  influence  over 
him,  being  at  an  advanced  age,  and  very  weak  in  his 
intellects.  The  answer  denied  the  charges  of  undue 
influence,  &c. 

4 

A  motion  was  made  by  the  Plaintiff,  that  an  issue  may 
be  directed,  whether  the  Plaintiff  was  of  competent  mind 
at  the  respective  periods  of  the  execution  of  the  agree- 
ment and  lease  in  question  in  this  cause ;  and  whether 
the  said  agreement  and  lease  were  fairly,  or  unduly,  ob- 
tained and  executed,  with  liberty  for  the  jury  to  indorse 
any  special  circumstances ;  and  that  the  Defendant  may 
be  restrained  from  taking  out  execution  in  the  action 
of  ejectment  he  has  brought  until  after  the  trial  of  the 


issue. 


Sk 
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Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the 
Motion,  admitting,  that  an  application  for  an  issue  befote 
the  hearing  was  quite  new,  urged,  that  such  a  practice 
would  be  hi Wse.beiieficfoT  m  c&sfes  of  this  nature'  than 
it  had  proved  in  the  instance  of  a  reference  of  title 
on  MfdtioA  ( i ). 
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fullagar 
Clark. 


Mr.  Hart  and  Mx-Heald,  fbr  the  Defendant,  con- 
tended, that  an  issue  in  this  stage  of  the  cause  is  con- 
trary to  the  practice,  and  superfluous,  as'  the  Plaintiff, 
defending  himself  against  the  action  at  law  upon  his 
legal  demise,  will  have  all  the  benefit  an  issue  could 
give  him. 

The  Lard  Chancellor/ 
I  cannot  grant  this  Motion  without  consent.     The 
object  of  the  bill  is  to  have  the  lease,  made  by  die 
Plaintiff  to  the  Defendant,  delivered  up,  either  as  having 
been  made  by  a  person  incompetent  to  make  a  lease,  or 
as  having  been  unduly  obtained ;  and  if  this  motion  upon 
the  answer  was  merely  for  an  issue  to  try,  whether  the 
Plaintiff  was  of  competent  mind  to  execute  a  deed,  and 
nothing  more,  and  that  could  not  be  tried  in  the  ejectment, 
I  will  not  say,  that  I  would  hot  direct  that  issue,  according 
to  the  course  that  is  now  followed  in  the  cases,  which 
have  been  alluded  to.    I  remember  the  iirst  instance;  of 
references  of  title  upon  a  motion  by  Sir  James  Mansfield 
and  me,  without,  as  I  have  formerly  noticed,  any  expec- 
tation of  succeeding.  "We  did,  however,  succeed ;  and  the 
practice,  as  then  established,  has  ever  since  appeared  to 
me  Vefy  beneficial^  7 ).    I  have  discovered  no  sort  of  mis- 
chief and  much  good  in  it,  as  saving  ezpence  and  time. 
*  I  have 


>  *    .» 


(7)  Ante,  Moss  v.  Matthews,  ton,  1  Vet.  Sf  Bea.  1,  516.  Gib- 

Vol.   Ill,  270.     Eldndge  v.  son  v.   Clarke,  2  Ves.  f  Bea. 

Porter,  XIV,   139.    Blythe  103.       See    the  note,    ante, 

v.  Ehnhirst,  v.  Skel-  Vol.  Ill,  281. 
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181&        I  havn  myself  in  one  «f  two  instances  ventured  tn  Hrter- 

^^         pose  In  it  ve*y  early  stage  of  the  cause*  where  a  ajntgfe 

r  feet,  legitimacy  for  instanoc,  is  to  decide  every  tfrinct 

Clark.       and  in  such  a  case  this  course  without  putting  thai  pffftiat 

to  the  expeoce  of  going  to  replication  an4  the  examination 

of  witnesses  I  am  convinced  was  not  wrong;  but  it  if  fexj 

delicate  in   this  early  stage  to  direct  an  issue  to  try, 

whether  an  instalment  has  been  fraudulently  or  unduly 

obtained:  which  ia  different  fro*  a  ttere  question  «f 

competence ;  bringing  into  ha  wd  part  of  the  very  vital* 

Distinction  be-  and  essence  of  the  jurisdiction :  my  opinion  being*  theft 

tween   legal      this  Court  will,  as   it   ought,  in  many  cases,  wtaf  an 

and  equitable    instrument  to  be  delivered  up,  as  unduly  obtained*  thrt 

juris  ic  ion        a  jur^  wou]j  not  ^e  justified  in  impeaching  by  the  rule* 

which  at  law  °^  ^aw»  which  require  fraud,  to  be  proved,  and  tft  not 

must  be  prov-  aatiified,  though  it  may  be  strongly  presumed  >  W  I^ord 

ed,  not  pre-  Hmrdimicfa  said  in  the  <*sa  of  Lord  Cfotferfield  y.  /as*-. 

sumed ;  and  sen  ( 8) ,  and  I^rd  Kmyvn  has.  intimated  in  other  Cases* 

the  equitable  fys.  jurisdiction  «V  be  e*ercis$4  upon  snch  a  point* 

jurisdiction  wh**?  a  Court  of  h*m  «ould  not  Wter  into  thq  qwrfttn* 
may  be  exer-    M  ^  q^  ^  jp^  ^  ^^  ^  ^ 

cised  upon  an 

instrument  un- 

dnly  obtained,      J*  ^V  he  said,    that  the  Plaintiff  wahrea  the  beta* 

where  a  Court  relief  a  Court  of  Equity  would  give  him ;  axi4  there  aie 
of  Law  could  many  subjects,  marriage4)rocage  for  instance,  with  which 
not  enter  into  Courts  of  Law  formerly  never  deak,  as  they  now  dow 
the  question,  j^  howeYer>  the  Plaintiff  waives  the  better  relief, 
Extension  of  which  a  Court  of  Equity  would  give  him,  and  ia  will- 
legal  jurisdic-  j^g  to  ^ave  discussed,  whether  the  instrument  was  duly 
tion  to  subjects  obtained  at  L  the  Defend  has  a  right  to  object 
formerly  not  .  ..  .    .      ,  ,  ,     «        • 

dealt  with  at    to  ^  Iasue#  u        lt  M  stiewn  uPon  the  lecogd,  that  the 

law,  marriage-  C(mrt  ou^xt  to  &***  *  >  ***•  tf  *here  *»  not  a  snfBcient 
brocage,  for  ground  for  having  the  instrument  delivered  up  in  the 
instance.  first  instance,  there  is  enough  to  shew,  that  it    ought 

to  go  to  a  trial. 

ft 

(8)  2  Vet.  186;  see  166.    lit**.  301 ;  see  30L 
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It  is  therefore  a  great  deal  too  much  to  direct  an  issue  2819. 

in  this  early  stage  of  the  cause,  which  would  either  en*  p  v~v*' 

danger  the  jurisdiction,  or  do  injustice  to  the  Defend*-  9a 

ant ;  and  I  stopped  the  motion  with  the  view  of  standing  Clark. 
upon  the  principles  of  the  Court 


PICKERING  v.  KIGBY,  1812. 

March  1th. 
TN  a  suit  by  the  executor  of  a  deceased  partner  against    Motion  by 

the  survivor  for  an  account,  the  Defendant  moved,  Defendants  to 

before  answer,  for  a  production  and  inspection  of  the  a  ™*  *°r  a 

partnership  accounts.  Par   crs  *P 

account  for  a 

•  *  • 

Sir  Samuel  Romilly,  in  support  of  the  Motion  said,  it  production  of 
was  reasonable,  though  perhaps  new:  there  were  instances  ~*e  accounts 
of  refusing  such  a  Motion  for  the  production  of  deeds,      -      . 
but  none  as  to  partnership  accounts.    But  upon  a  state- 
ment by  answer  that  the  Defendant  cannot  make  the  dis- 
covery completely  without  seeing  the  books,  &c.  which 
he  believes  are  in  the  Plaintiff's   hands,    proceedings 
would  be  staid  without  a  cross  bill. 

Mr.  Hall,  for  the  Plaintiff,  resisted  the  Motion,  as 
contrary  to  practice;  contending,  that  the  Defendants 
ought  to  file  a  crossbill:  these  books  and  accounts  may 
not  be  in  the  Plaintiff's  possession ;  and  the  Bill  has  no 
such  statement. 

The  Lord  Chancellor. 
I  do  not  recollect  a  single  instance  of  such  a  motion 
granted :  but  the  object  may  be  obtained  in  another  way. 
Where  the  executors  of  a  deceased  partner,  filing  the  Bill 
fox  an  account,  have  got  aH  the  partnership  books  and  ac- 
counts* aa  the  Defendant  verily  believes,  ( for  he  cannot 
carry  it  *  farther,  and  to  that  for  this  purpose  it  must  be  [  #485  ] 
carried,)  the  Defendant  by  his  answer  swearing,  that  he 
cannot  put  in  a  better  answer,  as  he  has  not  the  partner- 
ship books  and  accounts,  that,  it  is  true,  ought  to  be 

HH*  suf- 
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sufficient ;  but,  as  it  tends  to  the  delay  of  justice/  and  to 
perplexity,  and  as  a  cross  bill  must  be  for  an  account,  a* 
well  as  discovery,  I  think  I  remember  this  kind  of  Motion 
by  the  Defendant, ;  stating  by  his  answer,  that  the  Bill 
calls4  for  a  discovery,  which  he  cannot  make  completely 
without  seeing  the  partnership  books  and  accounts,  and 
he  verily  believes,  those  books  and  accounts,  to  the  joint 
possession  of  which  both  were  entitled,  are  in  the  hands 
of  the  Plaintiff,  that  the  Court  would  stay  proceedings 
against  him  for  not  putting  in  his  answer,  until  he  has 
been  assisted  with  that  inspection  (9).  That  sort  of 
Motion  will  do  without  a'  cross  bill :  but  this  Motion 
must  be  refused  ( 10 ). 


.   (9)  Micklethwaite  v.  Moore, 
3  Met.  292. 

(10)  Ante,  Wiley  v.  Pistor, 
Vol.  VII,  411.  Atkyns  v, 
Wright,    XIV,    211.       The 


Prince ti  of  Wales  v.  The  Earl 
of  Liverpool,  1  Swanst.  1 14, 
580.  lWils.  Ch.Rep.  113. 
2  Wih.  Ch.  Rep.  29.  Wynne 
v:  Griffith,  1  Sim.  £  Stu.  147. 


EARNSHAW  v.  THORNHILL. 

A  N  Injunction  against  proceeding  at  Law  was  by  a 
subsequent  Order  extended  to  stay  Trial.     The  an- 
swer was  filed  on  the  3d  of  March ;  and  on  the  same 
day  notice  was  given  for  the  5th  of  a  Motion  to  discharge 


1812. 

March  6M,7M. 
The  subse- 
quent Order, 
extending  an 
Injunction 

,.     \\A     the  second  Order,  extending  the  Injunction  to  stay  trial  i 

to  stay  Trial     *^e  Commission-day  at  York,  where  the  trial  was  to  take 

not  discharged  place,  being  the  7th  of  March. 

separately :  bnt 

Mr.  Richards  and  Mr.  Benyon,  in  support  of  the 

Motion. 

,     ,  The  Plaintiff,  having  obtained  the  discovery  from  the' 

solved   gene-  °  ; 

rallv  anon  the  answer»  which  was  put  in  as  soon  as  it  could  be,  can 

Answer  by  the  *ustain  no  injury  by  permitting  the  cause  to  go  to  trial/ 
usual  Order  The  objection  is  merely  technical ;  that,  though  the  Injune- 
nisi,  subject  to  tion,  as  extended,  was  obtained  by  two  Orders,  the  one  is 
shewing  Ex-  merge* 

captions  for  Cause,  or  the  undertaking  to  shew  cause  on  the  merits. 


the  Injunction, 
as  extended, 
mast  be  dis- 


Earnshaw 
r. 


CASES  IN  CHANCERY.  486 

merged  in  the  other,  and  the  Defendant  cannot  get  rid         1812. 

<>f  the  latter  branch  of  the  Injunction  without  discharging 

the  whole.    The  latter  is  a  distinct,  substantive  Order, 

analogous  to  the  Order  in  the  case  of  waste  upon  the  Thornhiix. 

answer  coming  in;  and  is  obtained  upon  affidavit,  that 

the  Plaintiff-  cannot  safely  go  to  trial  without  the  answer. 

If  the  second  Order,  can  be  kept  distinct,  and  the  rule  of 

practice  is  not  imperative,  Reason  and  Justice,  require, 

that  the  Plaintiff,  having  obtained  the  discovery,  shall  not 

refuse  to  go  to  trial. 

Sir  Samuel  Romilly  and  Mr.  Roupell,  for  the  Plain- 
tiff. 
.  What  sensible  distinction  can  there  be.  between  the 
Injunction  staying  execution  and  staying  trial?  In  the 
former  case  the  Court  requires  a  full  discovery,  before.it 
will  decide,  that  the  proceeding  shall  not  be  farther  staid  i 
in  the  latter  a  full  answer  is  equally  necessary ;  and  there 
is  no  distinction  as  to  the  rules  for  ascertaining,  whether 
the  answer  is  or  is  not  complete.  Those  rules,  securing 
a  full  discovery,  are  just. as  applicable  to  the  one  case  as 
to  the  other;  and  are  universal  in  their  application,,  whe- 
ther the  pleadings  are  long  or  short ;  giving  the  Plaintiff 
a  week  to  take  an  office  copy,  .and  see,  whether  the  an- 
swer is  sufficient ;  when  he  must  determine  upon  taking 
exceptions;  and  then  he  may  obtain  another  week  to 
instruct  his  Counsel  upon  the  merits.  This  answer  was 
filed  on  the  3d  of  March :  on  the  same  day  the  notice  of 
Motion  was  given:  it  came  on  upon  the  5th;  and  thk 
(the  7th)  is  the  Commission-day  at  York.  Thus  no  op- 
portunity is  allowed,  for  ascertaining,  whether, the  an- 
swer is  full.  Is  the  settled  course,  to  be  altered,  and  a 
nejr  rule,  of  practice  established,  in  such  a. case?  The 
common  Injunction  was , obtained  upon  an  attachment; 
and  the  Defendant  has  not  cleared  his  contempt :  but  in- 
dependent  of  that,  he  has  no  right  to  have,  the  Order,  re- 
straining 
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1812.  straining  trial,  discharged.  The  Injunction  is  entire; 
and  there  is  neither  principle  nor  authority  for  dis&arg^ 
ing  a  part  of  it. 


Earnshaf 
Thornhilu 


Mr.  Richards,  in  Reply. 
In  this  Cafee,  as  in  the  case  of  Waste,  the  Defendant 
is  entitled  to  mote  upoii  the  Answer  to  dissolvfe  the  In* 
junction;  and  the  Court  will  give  the  opportunity  of 
looking  into  the  answer,  to  ascertain,  whether  the  disco* 
very  is,  as  it  must  be,  full.  The  application  is  to  dia* 
charge  this  Order,  not  as  being  part  of  the  Injunction, 
but  as  a  distinct,  substantive  Order,  by  which  the  Injunc- 
tion has  been  enlarged  for  the  purpose  of  obtaining  dis- 
covery. There  is  a  great  distinction  between  Injunc- 
tions staying  execution  and  staying  trial*  Th6  ground 
lor  extending  the  Injunction  being,  that  the  Defendant 
has  not  answered,  and  given  the  discovery,  trtien  that  is 
obtained,  the  Plaintiff  is  precisely  in  the  stale  situation 
as  if  he  had  no  occasion  to  apply  for  that  Injunction. 
Any  surprise  may  be  remedied  by  an  application  to  the 
Judge  at  law,  as  in  the  instance  of  the  sttdden  fcbsenco 

of  a  witness,  &c* 

< 

The  Lord  Chancellor. 
Among  the  numerous  oases,  that  have  occurred,  of 
Injunction  extended  to  stay  trial,  I  do  not  recollect  either 
in  the  books  or  in  practice  a  single  instance  of  an  ap- 
plication to  dissolve  an  Injunction,  fro  far  aa  it  restrains 
the  trial,  separating  that  from  an  application  to  dissolve 
it  generally.  That  fhet,  though  it  fe  toot  conclusive  as  to 
what  ought  to  be  done,  is  a  species  of  strong  toegative 
proof,  that  Such  i*  not  conceived  to  be  the  practice ;  as 
it  is  obvious,  that  in  ftiany  Instances  rrfief  from  the  Ifr* 
junction,  so  far  as  it  Staid  trial,  even  without  getting  rid 
of  it,  as  it  staid  execution,  must  have  been  on  object 
not  only  of  convenience,  but  of  pressing  necessity. 

The 
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The  case  of  waste  has  little*  or  lio,  analogy  to '  this.  1812. 


In  that  case,  or  in  the  instance*  that  Occurred  yesterday ,     R 

of  an  Injunction  against  the  sale  of  an  estate,  the  Plaih-  v 

tiff  obtains  his  Injunction  until  answer  or  further  order;    ThornhiLL. 

and  the  Defendant  may  come  fbtf  a  farther  ordtir,  saying     Distinctions 

merely,  that  the  affidarit,  on  which  the  Injunction  was  in  Pract»ce  be- 

cfotained,  was  not  sufficient:   or  putting  in  a  defective  A.woenA   DJ"nc" 

r         °  tions  to  stay 

tow-  *■*  *"***>  that  u  *<***»  ««*  to  shfewi  th«t  Wastef  0f  ^ 
the  Injunction  ought  not  to  have  been  granted,  and  froih  8a|e  0f  an 
the  nature  of  the   Bill,   connected  with  the  affidavits,  estate,  and 
that,  though  ptoperly  granted,  it  ought  tioi  to  be  eon-  against  an 
thraed*  but   this  Injunction   against  an   action  stands  Action. 
Upon  a  different  principle.    First,  if  the  implication  fe    Injunction 
previous  to  the  commencement  of  an  action*,  the  InjttflO-  before  Action 
Jiion  stays  any  proceeding,  etem  the  coiniittticetfcetii  of  Jh  commenced 
action  $  and  yet,  though  it  is  true,  thai  the  eommenc*-  Prevente  the 

«  i  commence- 

toent  of  the  action  maybe  clear  justice,  when  the  answer  ment- after  Ac- 

-eotnes    In,  that  fe  probably  full,    t  fteV^r  recollect  dh  tion  stays  Exe- 

tppttcatiort  to  permit  the  comhieneement  of  an  action  6fc-  cntion  only  in 

cept  by  the  Order  Nisi*  at  the  hazard  of  shewing  e*-  Chancery,  dif- 

ceptions  for  cause*  ( which  is  a  considerable  hazard  5  a*  faring  from  the 

If  the  aiceptions  are  over-ruled,  the  Injunction  is  di*  E*cheqtt«r» 

solved  of  oourse),  or  undertaking  to  shew  cause  upon  the  ^  .. 

merits;  and  it  may  be  just  as  inconvenient  not  to  be  tjon  to  gtav 

permitted  to  commence  an  action  as  to  be  restrained  Trial. 

from  proceeding  in  it. 

When  an  action  has  been  commenced,  the  Order  in    Injunction 
this  Court  (11 ),  differing  from  the  Court  of  Exchequer*  tonded  to  8tay 
permits  it  to  go  on  to  a  plea  and  juagawnti  but  if  after*  1!"al /"J  *J5<!a" 
Waftls  the  Plaintiff  comes,  stating  by  affidavit*  that  be  is  ^  cannot 
ftdviSed,  that  ha  cannot  safely  go  to  trial  without  the  an*  lafe|y  g0  to 
fewer,  and  that  he  verily  believes*  that  if  an  aftswe?  is  put  Trial  without 
in,  it  will  produce  a  discovery  material  to  aid  his  defence  the  Answer, 

at  an(l  belieTes  it 
will    produce 

(11)  Ante,  butte*  v.  Ovey,  Vol.  XVI,  141,  and  toe  re-  J^tobfc* 
ferences  in  the  not*,  X,  452*  defence. 
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1812.         at  the  trial,  the  Court  gives  credit  to  that  affidavit  with- 
out looking  into  the  Bill,  to  ascertain,  whether  the  affi- 


Vt  davit  will  probably  be  made  good ;  which  would  be  liable 

Thobnhill.   to  the  objection,   of  trying  it  ex  parte;  as  the  Court 

cannot  know,  what  additional  evidence  the  Defendant 
has  to  give.  The  Court  then,  with  reference  to  the  far- 
ther progress  of  the  cause,  puts  the  Plaintiff  at  law  in 
precisely  the  same  situation,  as  if  the  Bill  had  been  filed 
before  the  action  commenced. 

To  keep  the  practice  whole,  the  Court  must,  as  is  ad- 
mitted, keep  the  Injunction  alive,  until  a  full  discovery 
is  made.  The  Court,  for  the  same  reason  that  it  cannot 
undertake  to.  determine  upon  the  whole  Bill,  cannot  un- 
dertake to  say,  whether  particular  charges  will,  or  will 
not,  be  material,  to  J>e  answered,  connected  with  other 
circumstances,  of  which  it  knows  nothing.  The  Court 
must  see,  whether  the  answer  is  full;  but  then^ihe  ques- 
tion is,  whether  that  can  be  examined  in  any  other  way 
with  reference  to  the  case,  in  which  this  Injunction  was 
granted,  than  in  any  other  case;  viz.  by  requiring  the 
party  to  keep  the  Injunction,  or  lose  it,  at  the  hazard  of 
shewing  exceptions  for  cause,  or  shewing  cause  upon 
the  merits. 

As  to  not  being  at  liberty  to  commence  an  action, 
or  take  execution,  until  the  sufficiency  of  the  answer  is 
proved  in  the  usual  manner,  and  according  to  ordinary 
practice,  the  inconvenience  of  stopping,  the  Plaintiff  at 
Law  may  in  yarious  instances  be  just,  as  great  vas  in  the 
present.  If  the  practice  is  new,  it  is  right  to  keep  it  as 
like  the  practice  in  other  cases,  as  may  be ;  and  I  am 
strongly  confirmed  in  this  by  not  recollecting  a  single 
instance  of  an  attempt  to  make  it  different. 


The  Motion  was  refused  without  Costs  (  12  )• 

(12)  See  Barrett  v.  Tickell,  Uac.  164,  and  the  note,  160. 
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Rolls. 
ONSLOW  *.  MICHELL.  1812. 

March  6th  f9tL 

XfcY  indentures  dated  the.  25th  of  February,  1748,  pre*    Portion  by 

vious  to  the  marriage  of  Matthew' Michell  and  Frd**  settlement, 

ces  Ashfordby,  the  manor  and  estates  of  Chitteme ;and  vest*dat21, 

other  estates  in  the  county  of  fFift*  were  under  a  power   .      arnage 

.       ,    ,      ^,     *^,,  ,1*0 *    daughters,  to 

*given  by  a  settlement,  dated  the  2d  of  February,  1734,  ^e     .^   t  ^ 

charged  with  and  made  subject  by  Matthew  Michell  to  death  of  the 
the  raising  and  payment,  of  the  sum  of  3000£,  as  and  surviving  pa- 
for  the  portion  and  portions  of  all  and  every  the  child  rent;  if  thepa- 
and  children  of  the  marriage,  other  than  the  eldest  or  rent*  °r  «*w 
only  son,  to  be  applied  and  disposed  of  in  such  manner  ahould  in  their 
as  after  mentioned ;  that  is  to  say,  in'  case  there  should  ...    ..,  ^ 
*be  but  one  such  child,  the  whole  3000/*  to  go  to  such  only  geme   Jrj?e  or 
child;  and  in  case  there  should  be  two  or  more  such  advance  mo- 
children,  then  the  said  3000/.  to  be  equaljy  divided  be-  ney ,  lands,  &c. 
tween  or  amongst  them:  the  said  portion  or  portions  to  in  marriage  or 
belong  to  and  be  an  interest  vested  in  such  of  the  'said  otherwise, 
children  as'  should  be  a  daughter  or-  daughters  at  her  8UC"  advance- 
and  their  respective  ages  of  twenty-one  yeato,  or  days  of  m® 
marriage;  but  to  be  paid  to  such  of  the  said  daughters  *  "wj£ 
as  should  attain  twenty-one,  or  be  married  during  the  0f  ti,e  portion 
joint  lives  of  Matthew  Michell  and  Frances  Ashfordby,  or  unless  the  con- 
in  the  life  of  either  of  them,  at  the  end  of  three  months  trary  declared 
after  the  decease  of  the  survivor,  with  interest  at  4tper  m  writing.  A 
cent. ;  and  it  was  declared,  that  if  the  said  parents,  or  ^e8iC7  payable 
either  of  them,  should  in  .their  or  either  of  thei*  life-  at  2.1  a  8atis" 
time  settle,  give,  or  advance,  unto,  for  or  upon  any  child  .    . 
or  children  of  the  marriage,  entitled  to  portionfe  under 
the  appointment  therein  before  contained,  any  sum  or 
sums  of  money,'  lands,  tenements,  goods    or    chattels, 
for  or  towards  his,  her,  or  their  advancement  or  prefer- 
ment in  marriage  *  or'  otherwise,  then 'such  sum  or  sums 
of  money,    and  the  value    of   such    lands,    tenements, 

goods 
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goods  or  chattels,  so  to  be  received  by,  or  advanced  or 
given  to,  or  settled  upon,  such  child  or  children  re- 
spectively, should  be  accounted,  deemed  and  taken,  as 
part,  if  less,  and  if  as  much  or  more,  for  the  whole 
of  the  portion  or  portions  thereby  provided  for  them, 
at  aforesaid*  unless  the  said  parents,  or  the  survivor 
of  them,  should,  by  writing,  signify  or  declare  the  con- 
trary. 

The  settlement  contained  a  covenant  by  Matthew 
Michell  to  lay  out  10,000/.  subject  to  a  trust  for  securing 
an  annuity  of  100/*  for  the  separate  use  of  his  wife,  in 
the  purchase  of  estates  to  be  settled  upon  himself  and 
his  wife  successively  for  life,  with  remainder,  subject  to  a 
trust  term  of  six  hundred  years,  to  their  first  and  other 
tons  So  tail  male*  artd  the  reversion  to  himself  and  his 
heirs*  The  trust  of  the  term  wis,  after  the  decease  of 
the  survivor  of  tht  htisband  and  Wife,  to  ntisfe  3000J.  its 
an  additional  portion  for  thd  daughters  and  younger  sons, 
hi  ease  there  should  be  issue  male,  over  and  above  the 
{ration  seoured  and  provided  for  them  iipon  the  estate 
at  Chitterne.  The  sum  of  10,000/.  *as  paid  by  Matthew 
f,  and  laid  out  upon  mortgage. 


The  issue  of  the  marriage  was  thfet  children,  Mat* 
the%t>t  Francii,  who  died  *n  infant  and  unmarried,  in  the 
life  of  his  lather,  and  Ann.  Matthem  Michell,  the  fin 
that,  died  on  the  29th  of  April,  1758,  hiving  by  his  Will 
bequeathed  to  his  daughter  Ann,  the  sum  of  4000£,  to  be 
paid  to  her  at  the  age  of  twenty-one  years ;  directing  the 
10,000/.  on  mortgage  to  be  laid  out  after  die  death  of  his 
wife  in  lands  as  near  Chitterne  as  can  be;  which  lands 
he  gate,  after  the  death  of  his  wife,  to  his  son,  with  aD 
bis  estate,  monies,  and  furniture  belonging  to  Chkterm. 
Aim  Michell  having  attained  the  age  of  twenty-one 
years,  married  Sir  Richard  Onslow  in  1773;  and  8000L* 

part 
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part  of  the  legacy  of  4000/.,  was  vested  in  trustees  upon 
the  trusts  of  the  settlement  executed  on  that  marriage. 
On  the  death  of  Frances  Mkhett,  the  widow,  in  1840, 
the  Bill  was  filed  against  Matthew  MieheU,  the  son,  by 
Sir  Richard  arid  Lady  Onslow,  and  their  children,  pray* 
ing  an  execution  of  the  trusts  of  the  settlement  of  !  748, 
and  that  the  Defendant  may  be  directed  to  ftise  the  two 
$ums  of  3000;.  &c. 
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The  Answer  stated,  that  Frances  Midhell  after  he* 
husband's  death  made  some  advances  to  her  daughter, 
and  bequeathed  t6  her  a  leg&cy  of  000/. ;  submitting,  that 
those  sums  ought  to  be  takeh  as  advancements,  and  de* 
ducted  from  the  portions ;  and  that  fto  much  only  ought 
to  be  raised  as  with  those  sums  advanced  and  the  4000/, 
will  make  up  the  sum  of  6000/.    The  Bill  represehted 

» 

the  sums  advanced  by  the  mother  in  her  life,  as  merely 
trifling  presents. 

Mr.  Richards,'  Mr.  Leach,  and  Mr.  WethereU,  for  (he 
Plaintiffs,  contended,  that  this  wad  not  a  CAse  of  double 
portions ;  that  the  advancement  was  not  in  the  life,  but 
$t  the  death  of  the  parent,  by  'Will ;  and  there  was  ho 
such  clear  intention  In  the  father  to  discharge  the  land, 
when  purchased,  from  the  9000/.,  as  would  raise  A  case 
of  election. 

Sir  Sqthuel  Romitly  and  Mr.  Sett,  for  the  Defendant, 
insisted,  that  the  legacies  of  4000/.  arid  500/.  were  a  sa- 
tisfaction In  part  of  the  6000/. ;  any  advance  being  by 
(he  settlement  a  satisfaction,  unless  the  contrary  should 
he  declared :  2dly,  that  the  sum  of  10,000/.  was  so  dis- 
posed of  by  the  Will,  giving  the  legacy  of  4000/.,  as  t0 
raise  a  case  of  election. 


The 
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Bole  ai  to  sa- 
tisfaction of  a 
portion  by  a 
legacy,  that 
there  must  be 
some  express 
evidence,  or  at 
least  a  strong 
presumption, 
that  it  was  in- 
tended  as 
such.  Slight 
variation  in  the 
time  of  pay- 
ment between 
twenty-one 
and  twenty- 
one  or  mar- 
riage imma- 
terial* 


[  •404] 


The  Master  o/*  the  Rolls. 
If  Lord  Afamlep  has  in  the  case  of  HinchcUffe  t« 
Hmchcliffe  (  13)  correctly  laid  down  the  rule  as  to  satis- 
faction of  a  portion  by  a  legacy,  that  there  must  be 
((  some  express  evidence,  or  at  least  a  strong  presump- 
"  $ion,  that  the  testator  intended  it  as  such/'  it  is  difficult 
to  say,  there  is  in  this  case  any  thing  in  the  manner  of 
giving  the  legacy,  that  indicates  an  intention  to  satisfy 
the  portion,  or  any  part  of  it,  by  that  legacy.  In  saying 
that,  however,  I  do  not  mean  to  lay  any  stress  upon  the 
slight  variation  in  the  time  of  payment  between  the  age 
of  twenty-one  and  the  age  of  twenty -one  or  marriage. 
But,  if  the  legacy  can  be  considered  as  a  portion  ad- 
vanced within  the  meaning  of  the  proviso  in  the  settle- 
ment, no  evidence  of  the  intention  is  necessary ;  as  every 
advancement  is,  by  the  terms  of  the  proviso,  to  be  con- 
sidered as  a  satisfaction  pro  tanlo,  unless  the  contrary  js 
expressly  declared. 

.  Upon  this  latter  question  there  are  cases,  that  bear 
more  closely  than  either  of  those,  -which  were  cited  in  the 
argument.  I  do  not  see,  how  the  case  in  Ambler  ( 14)  at 
all  .applies :  the  question-  with  regard  to  Mrs*  Watson 
being,  whether  the  portion,  given  by  the  Will,  was.  satis- 
fied by  the  settlement  made  upon  her  marriage ;  and  as  to 
the  two  unmarried  daughters,  there  was  no  doubt  that 
the  land,  devised  by  the  Will,  had  come  or  descended  to 
them,  which  was  the  case  specified  in  the  original  ^settle- 
ment. In  the  case  of  Warren  v.  Warren  (15)  Lord  Th*r- 
low  does  seem  to  have  thrown  out  some  opinion  upon  the 
*  point ;  though  it  is  very  difficult  to  collect  the  exact 
import  of  it  from  the  obscure  manner*  in  which  it  is 
stated  in  the  Report, 

The 


(13)  Ante,  Vol.  Ill,  516, 
see  529,  and  the  notes,  I, 
112,  Ellison  v.  Cookon.  259. 


(14)  Watson  v.  Earl 
col*,  Amb.  325. 

(15)  1  Bro.  C.  C.  305, 
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-  The  capes,  to  which  I  alloded, .  are  Ticisden  v,  Ttrt>- .       1613. „ 

€fe»(16)  and  Leake,  v.  £*«£*(  17.).    In  the. former  this      &***" 

question  is  incidentally  noticed:    in  the  latter  it  came  Vm 

directly  under  consideration.    In  Twisdeny>  Tuoitden  tite     Michelju> 

question  was, ,  whether  the  daughter's  share  of  her.  fist-    Share  of  pcr- 

ther's  personal  estate  under  his.  intestacy  OQjild  be  <*»-, sona*  prop6**/ 

sidered,  an  advancement  hy  the  father  in  his  life ;.  and;  ,er  fathe" 

it  was  held,  that 'it  could  not  he  so  considered.   .How*        .,      , 

.  considered  an 

fera  provision  by  the  Will  of  the,  father  would  have  been.a(jvallceinellt 
differently  considered,; was  a. good  deal  discussed;  $ad*by  him- in  his 
the  Lord  Chancellor  seems   to.  have  thought  H  a  very ,  life, 
doubtful  question..  , 

•  •  ■     .  j 

.  .       i     ■  •         ■  • 

In  Leake  v.  Leake  the.  Counsel,  for  the.  younger  chiK 
dren  seem  to  have  admitted,  that  the  provision  by  the. 
Will  must  be  considered  as  a  portion  given  in  the  life-time^ 
of  the  father.  The  Lord  Chancellor  first  examines,  whe- 
ther any  other  advancement  than  upon  marriage  was  to 
go  in  satisfaction  of  the  portion;  and  then  says (18), 
"  The  next  consideration  is,  whether  the  provision  by, 
"  the  Will  as  to  all  the  real  and  personal  estate  is- a  satis- 
faction entirely  of  all  the*  younger  children  could  clairn^ 
It  is  truly  said,  that  a  provision  by  Will  is  to  be  conn  Provision  by 
«  sidered  as  an  advancement  in  the  hfe-thne  of  the  party.  Will  consider- 
"  That  has  been  repeatedly  decided,  and  U  not  to  be  **  "  an  "a" 

«  disturbed."  T7?T  ^ 

the  life-time. 

I  confess,  I  have  not  been  able  to  find  any  former  case 
ki  which  that  question  had  been  distinctly  decided  •  but 
the  case  itself  does  involve  in  it  such  a  decision ;  for.  the 
only  ground,  upon  which  the  provisions,  made  by  the  Will, 
♦were  held  not  to  be  advancements  within  the  terms  of  [  *495  ] 
the  proviso,  was,  that  the  Will  amounted  to  a  declara- 
tion,   that  they  should  not   be  so   considered.    In  the 

absence 

(10)  Ante,  Vol.  IX,  413;  (17)  Ante,  Vol.  X,  489. 

fee  425.     Golding  v.  Haver^         (18)  Ante,  Vol.  X,  477. 
JieU,  13  Pri.  693. 
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absence  of  such  a  declaration  it  seems  clear,  that  the 
determination  would  have  been  the  other  way. 

There  is,  however,  less  difficulty  in  this  ante  then  fc» 
that.  It  cannot  be  argued  here,  as  it  might  have  bee* 
there,  that  according  to  the  strict  letter  of  the  settlement 
the  advancement  was  actually  to  take  effect  in  the  fife- 
time  of  the  parent  Here  the  word  '<«e#fe"  occurs  r 
and  it  would  have  been  clearly  sufficient  to  settle  a  sum 
of  money,  though  the  payment  should  not  take  place 
until  after  the  death  of  the  parent  As  the  portions  were 
not  payable  until  after  the  death  of  btth  parents,  why 
should  it  be  an  objection  to  the  sufficiency  of  the  settle- 
ment, that  the  instrument  by  which  it  was  made  could  not 
Operate  until  the  death  of  one  of  them?  Suppose  the 
father  had  made  a  settlement  by  deed,  with  a  power  of 
revocation,  and  had  died  without  revoking,  could  it  be 
said,  that  the  child  took  nothing  by  settlement  from  the 
father  ?  Suppose  it  even  to  stand  upon  the  word  "  give  :* 
Can  a  daughter,  who  under  the  Will  took  a  large  sum 
long  before  any  part  of  the  portion  became  due,  say,  her 
father  has  given  her  nothing  ?  If  he  has  given  her  any 
thing,  the  gift  is  made  by  his  Will,  which  was  an  act  in 
his  life-time.  Upon  the  authority  of  the  case  of  Leake  v. 
Leake,  and  what  I  conceive  to  be  the  fair  sense  of  this 
settlement,  the  portion  must  be  considered  as  satisfied 
pro  tanto  by  the  legacy  of  4000/. 

-  My  opinion  upon  the    effect  of  the  legacy  makes  ft 
unnecessary  to  consider  the  question  of  election. 

The  legacy  from  the  mother  is  under  just  the  same 
Circumstances. 
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The  Decree  accordingly  declared  the  Plaintifls  entitled 
to  have  the  sum  of  IdOQ/.  only  raised  out  of  the  settled 

estates. 
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SHAW  v.  LINDSAY. 


A  MOTION  was  made  for  ap  Attachment 

clamations  on  service  ef  the  Subpoena  in  Scotland* 


pro- 


ms. 

March  KMk. 
Attachment 

on  service  of 
Subpoena  in 

Mr.  Caohe>  in  support  of  the  Motion*   cited  SeoM  r>  ^^  ^^  £  ** 
Hougk(l$\^Bmrker.LardMeDaudd(M). 

■ » 

The  Lord  Chancellor  grned  th  e  Order  \  observing, 
that,  if  Lord  Thurlow  was  right  in  granting  an  Attach- 
ment after  service  of  Subpoena  in  Scotland,  all  the  rest 
of  die  process  must  follow  (SI )» 


(19    4  Bro.  C.  C.  213. 

(20)  2  Dick.  587.  See  the 
reference,  2  Vet.  3f  Bea.  2d 
edit.  408,  to  Stevenson  v. 
A  naerson  • 

(2t)  It  appears  by  the 


gister's  Book,  that  the  Order 
was  finally  refused ;  the  case* 
cited  proving  to  be  misre- 
ported ;  see  Mr.  Belt's  note, 
4  Bro.  C.  C.  219,  5th  edition. 


The  ATTORNEY-GENERAL  v.  BROOKE. 

AFTER  the  Order  (22),  admitting  the  Defendant  to 
re-hear  the  Decree,  obtained  upon  his  defeult, 
setting  aside  the  lease  of  the  Charity  Estate,  and  direct- 
ing an  account  against  the  Defendant;  according  to  a 
valuation  to  be  set  by  way  of  annual  rent  from  the  time 
of  his  purchase  in  1794,  a  Motion  was  made,  that  he 
should  pay  into  Court  the  sum  found  by  the  Master's 
Report  to  be  due. 

Sir 


(22)  Ante,  319.  Attorney- 
General  v.  Maawood,  135.  At- 
torney-General v.  Backhouse, 
Vol.  XVII,    283,   and    the 


references  in  the  note,  VI, 
453.  Attorney-General  v. 
Wilson,  post,  518. 


1812. 
Feb.  12/ A. 
(Ante,  319.) 
After  the  Or- 
der permitting 
the  Defendant 
to  re-hear  the 
Decree  made 
on  his  default, 
setting  aside 
the  charity 
lease,  and  di- 
recting an  ac- 
count of  the 
rents,  he  was 
ordered  to  give 
security  for  the 
sum  reported 
due. 
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The 
Attorney- 

Gkneral 

i 

Brooke* 


Sir  Samuel  Romilly  and  Mr.  BeU,  for  the  Relators, 
in  support  of  the  Motion. 
No  objection  can  be  made  to  secure  the  sum  reported 
due  from  the  Defendant,  until  the  cause  can  be  re-heard, 
according  to  the  Order  he  has  obtained.  The  reason  he 
assigns  for  not  having  appeared,  a  very  precarious  state 
of  health,  is  the  strongest  ground  for  securing  the  money. 
The  default  in  this  instance  makes  it  stronger  than  the 
common  case  of  a  Decree;  which  is  not  Stopped  by  an 
Appeal  (23). 


Mr.  Leach  and  Mr.  Edwards,  for  the  Defendant. 
This  application  must  depend  upon  the  merits ;  which 
the  Court  will  consider.  As  there  is  no  probability,  that 
the  Defendant  can  be  fixed  with  this  charge,  there  is  no 
ground  for  the  Motion.  The  facts  are,  that  in  1787 
a  new  lease  was  granted  to  the  widow  of  a  former  te- 
nant, with  a  covenant  for  renewal  upon  a  fine  of  151., 
and  a  surrender  of  the  former  lease..  The  new  lease 
having  been  assigned  to  a  person,  who  became  bankrupt, 
was  bought  for  200/.  by  a  person,  who  did  not  complete 
his  purchase ;  in  whose  place  the  Defendant  came  on  pay- 
ment of  that  sum  in  1794;  and  by  agreement  with  the 
tenant,  who  did  not  pay  him  any  rent,  took  possession. 
He  does  not  desire  more  than  to  have  his  200/.  returned, 
offering  to  surrender  the  lease.  The  Decree  being  ob- 
tained in  the  usual  course  upon  default,  that  he  shall 
account  for  an  annual  rent  of  60/.  for  sixteen  years,  the 
question  is,  whether  he  is  now  to  pay  that  into  Court, 
having  never  received  it  from  the  under-tenant  who 
was  bound  to  pay  it  to  him,  and  who  is  before  the  Court 

.    -  In 


(23)  Ante,  Way  v.  Foyt 
452.  Willan  v.  Willan,  Vol. 
XVI,  216.  Hugueninv.  Base- 
ley,     XV,    180.     See    The 


Warden  and  Minor  Canons  of 
St.  PauTi  v.  Morris,  IX,  316, 
and  the  note. 
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In  The  Attorney  General  v.  Griffith  (24),  the  account  is 
given  only  from  the  demand  previous  to  the  Information. 
The  ground  for  thus  confining  the  account  is,  that  the 
lease  was  good  in  Law ;  though  void  in  Equity  from  the 
moment,  when,  being  required  to  surrender  his  interest, 
he  has  notice,  that  it  is  considered  injurious  to  the  cha- 
rity 2  for  which  he  then  becomes  a  trustee.   h 
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Sir  Samuel  RomiUy,  in  Reply. 
The  resistance  to  this  Motion  is,  in  truth,  an  appli- 
cation by  the  Defendant  to  suspend  proceedings  under  the 
Decree,  by  having  the  cause  set  down  for  farther  direc- 
tions, and  so  procuring  payment.  Obtaining  permission 
to  have  the  Cause  re-heard,  the  Defendant  must  state  a 
special  ground  for  suspending  the  Decree;  and  ought  to 
propose  terms ;  but,  desiring  to  suspend  it,  he  does  not 
propose  to  bring  the  money,  or  any  part  of  it,  into  Court* 
The  facts  alleged,  that  this  lease  was  bought  in  1794  at 
a  public  sale,  for  60/.  a-year  in  perpetuity,  renewable  for 
ever  on  payment  of  a  fine  of  15/.,  and  that  the  Defend- 
ant has  permitted  the  tenant  to  pay  no  rent  from  that 
time  to  this,  from  strong,  evidence  of  knowledge,  that 
the  lease  could  not  be  maintained.  The  Defendant  must 
therefore  be  treated  as  a  trustee  for  the  charity. 

The  Lord  Chancellor  made  an  Order,  that  .  the  De- 
fendant  should  give  security. 

(?4)  Ante,  Vol.  XIII,  665. 
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Row-  DENTON  *  DAVIES. 

laia. 


Purchases         TV^  l'ie  iwunpage  settlement  of  the  Defendant  Thomas 
held  not  a  sab-  Davies,  and  Judith,  his  wife,  dated  the  19th  and 

stitution  for      go^  of  March,  1779,  settling  his  estates  in  the  counties 

C9  d toS   8°owe    rf  -p*rf  <Uld  ^^  ^  her  68tateS  ™  Z)<?fl6«Aj*,'n?>  to 
ttl        t  ^e  nm  °^  themselves  for  their  respective  lives,  with  re- 

to  sell  and  in-  nMlin^er  to.  their  first  and  other  sons  in  tail  male,  and 

vest  the  money  their  first  and  other  daughters  in  tail  general,  a  power 

in  estates  to  be  vas  given  to  Thomas  and  Judith  Davie*  respectively  to  sell 

settled  to  the  ox  exchange  any  of  the  settled  estates  so  that  the  money 

same  uses,  arising  by  such  sale  should  be  paid  to  trustees  in  trust,, 
there  being  no  ^  ^  appiie(}  ;Q  ^  p^chase,  of  lands  of  inheritance  in, 

°r!glD       1 8  '  the  counties  of  Flint*  Salop,  or  Denbigh ;  and  that  the 

agreement  or  '•n(^s  *°  be  purchased  or  taken  in  exchange  should  be  of 

representation  equal  or  greater  value  than  those  sold  or  exchanged,  and 

relied  on.  should  be  i*w>ecU*t^y  settled  to  the  same  uses  aa  the 

Acconnt   de-  J*^8  *>  to.  be  sold  of  exchanged, 
creed  of  the 
money  pro-  The  issue  of  the  iqarriage  was  five  daughters ;  and 

dnced  by  the  there  was  no  issue  male.  Elizabeth,  the  eldest  daughter, 
sale,  not  of  the  ha,x?ig  attained  thft  ftge  of  tweqty-oqe  in  180 1^  a  re- 
present value.    covery  was  suffered  to  the  use  pf  Tkomafi  <w4  Judi/A 

Davies  successively  for  life,  and  to  their  daughter  Eliza- 
beth in  fee,  subject  to,  the  jofrt  appointment.  Judith 
Davies  died  in  1806. 

In  1808  the  Plaintiff  John  Denton,  married  Elizabeth 
Davies ;  and  a  settlement  was  executed  of  their  respec- 
tive estates,  subject  to  their  joint  appointment,  to  them 
respectively  for  their  lives,  with  remainder  to  each  in 
fee. 

The 
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MO 


The  BiH  prayed  an  account  of  the  rents  of  the  settled 
estates,  received  by  the  Defendant ;  that  the  title-deed* 
of  the  estates,  purchased  by  the  Defendant,  may  be  de- 
posited with  the  Master ;  but  if  it  shall  appear,  that  these 
estates  are  vested  in  the  Defendant  and  his  heirs,  and 
have  not  been  conveyed  to  the  uses,  which  ought  to  have 
been  declared,  then  that  the  Defendant  may  be  decreed 
to  convey  to  such  usee:  but,  if  the  Court  shall  be  of 
opinion  that  those  estates,  so  purchased,  are  not  affected 
with  such  Equity,  that  aft  account  may  be  taken  of  what 
the  value  of  the  estate  sold  would  have  been,  if  they  had 
not  been  sold,  or  of  the  actual  value  of  such  estates  at 
this  time ;  and  that  the  same  may  be  antwered  by  die 
Defendant,  and  laid  out  to  the  uses  intended  to  have 
been  declared  of  such  newly-purchased  estates  by  the 
Defendant,  his  wife  and  daughter,  and  by  the  marriage 
settlement  of  the  Plaintiff. 

The  Bill  charged,  that  the  Defendant  in  1788,  1790, 
and  1792,  purchased  estates  in  the  vale  of  Choyd,  con* 
tiguous  to  his  residence  of  Ptcu  Drawt  and  in  fcnticipa* 
tion  of  the  sale  of  part  of  die  settled  estates,  not  having 
any  other  means,  borrowed  money  for  that  purpose ;  that 
the  daughters  under  his  influence  joined  in  the  recovery 
and  indentures  of  1801  y  that  he  paid  fdr  the  purchased 
estates  6210/.;  that  they  were  purchased  by  hhn  hi  com 
teraplation  and  for  the  purpose  of  having  them  settled  to 
the  same  uses,  and  of  being  substituted  for  the  estates 
toU,  and  he  had  declared  that  intention* 


461&. 

Dento* 

tn 
DAVito. 


The  Defendant  by  his  answer,  admitting  his  general 
representations,  both  before  and  after  the  recovery,  to  his 
wife  and  daughters,  that  it  would  be  advantageous  to  sell, 
and  lay  out  the  money  in  the  purchase  of  other  estates  in 
the  neighbourhood  of  PUti  Draw*  the  sales,  upon  which 
lie  had  received  62102.,  and  that  his  daughter  executed 
the  conveyances  by  his  recommendation,  stated,  that,  hav- 

112  ing 


001 


1812. 


Dbnton 

v. 
Davibs. 
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ing  contracted  debts  by  the  purchases  in  the  neighbour- 
hood of  Plas  Draw,  and  by  building,  &c.  he  applied  the 
whole  of  the  purchase-money  in  the  discharge  of  those 
debts ;  that  he  is  willing  to  account  for  the  purchase- 
nioney ;  and  it  was  his  intention  to  invest  it  either  in 
the  purchase  of  an  adequate  part  of  his  unsettled  es- 
tates, or  of  some  other  estates  contiguous  to  Plas  Draw, 
and  to  go  along  with  it ;  that  the  purchases  were  many 
years  anterior  to  the  deed  of  1801 ;  and  only  a  very  in- 
considerable portion  of  the  settled  estates  was  sold  until 
several  years  after  the  other  estates  were  purchased ; 
denying  any  representations  or  promises  to  his  daughter, 
that  his  unsettled  estates  should  be  conveyed  to  the' 
uses  of  the  deed  of  1801,  or  to  her  in  lieu  of  the  estates 
sold,  and  that  he  purchased  with  any  view  to  a  settle- 
ment. 


The  Defendant,  in  a  letter  to  the  Solicitor  for  some  of 
the  purchasers  upon  the  subject,  stated,  that  the  pur- 
chased estates,  which  were  of  greater  annual  value  than 
the  whole  of  his  estates  in  Flintshire  and  Shropshire,  as 
well  those  sold  as  those  he  had  remaining  to  sell,  were 
settled  in  lieu  and  exoneration  of  the  estates  be  had  sold, 
or  might  sell ;  asking,  had  it  not  been  for  that,  whether 
the  trustee  in  his  marriage  settlement  would  have  been 
content  with  the  conveyance  made  to  him,  or 'his  eldest 
daughter  have  been  advised  to  join  in  the  recovery.  • 

Mr.  Hart  and  Mr.  Roupett,  for  the  Plaintiffs.  Sir 
Samuel  Romitty,  Mr.  Leach,  and  Mr.  Lyon,  for  the  De- 
fendants. 


The  Master  of  the  Rolls.' 
The  material  question  in  this  cause  is,  whether  the 
laintiffs  have  a  right  to  have  the  estates  purchased  by  the 

Defendant 
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Defendant  substituted  for  so  much  of  the  settled  estates 
-as  were  sold.  The  Defendant  admits,  that  he  has  re- 
ceived, and  applied  to  his  own  use,  the  money  produced 
jby  the  sale  of  the  settled  estates;  and  that  the  Plain- 
tiffs are  entitled  to  have  it  laid  out  in  other  estates :  but 
he  denies,  that  the  estates  purchased  are  subject  to  the 
uses  of  his  marriage  settlement,  or  that  there  was  any 
agreement  by  him  to  convey  them  to  those  uses. 


1312. 


Dehton 

v. 
Davies. 


As  the  purchase  was  made  by  the  Defendant  in  his  own 
name,  the  proof,  that  it  is  subject  to  any  trust,  lies  upon 
the  Plaintiffs.  It  cannot  be  contended,  that  the  estate 
was  subject  to  any  trust  at  the  time  it  was  purchased. 
The  Defendant  positively  denies,  that  he  purchased  with 
any  view  to  a  settlement,  and  says,  that  only  a  very  in- 
considerable portion  of  the  settled  estates  was  sold  until 
several  years  after  the  other  estates  were  purchased.  It 
seems  therefore  impossible  to  say,  that  these  purchased 
estates  were  from  the  beginning  liable  to  the  same  trusts 
as  the  settled  property.  It  seems  equally  difficult  to 
fasten  a  trust  upon  the  land  on  the  ground,  that  these 
estates  were  purchased  with  the  produce  of  the  trust 
estates. 


It  appears,  that  the  Defendant  borrowed  money  for  this 
purchase ;  and  he  applied  part  of  the  money,  arising  from 
the  sale  of  the  settled  estates,  in  paying  off  part  of  that 
debt.  That  cannot  be  represented  as  a  purchase  made 
with  the  trust  money:  supposing  land,  purchased  with 
the  produce  of  the  trust  estate,  would  have  belonged  to 
the  trust. 


\ 


As  to  a  subsequent  agreement  to  substitute  the  estates 
purchased  for  the  settled  estates,  there  is  no  admission  of 
#ny  such  agreement.     The  Defendant  does,  in  substance, 

admit, 


m 


U14. 
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admit,  that  both  before  and  after  the  recovery  Buffered 
he  represented  to  his  wife  and  daughter,  that  it  would  he 
advantageous  to  sell  the  estates  comprised  in  that  re- 
covery* and  to  lay  out  the  money  in  the  purchase  of  other 
estates.  The  application,  however,  of  the  money  wis 
left  to  him ;  and  he  says,  his  intention  was.  to  invest  it 
either  in  an  adequate  part  of  the  unsettled  estates,  or  m 
some  other  estates  contiguous  thereto;  that  be  would  have 
been  ready  to  settle  an  adequate  part  of  the  unsettled 
estates,  if  required ;  and  might  have  expressed  his 
readiness  in  conversation ;  but  does  not  recollect  that  he 
did.  He  admits,  that  under  his  influence,  and  by  his 
advice,  his  daughter  joined  in  the. sales:  but  he  denies 
that  the  estates  purchased  were  to  be  substituted*  It  is 
impossible  to  extract  from  this  an  agreement  to  put  the 
purchased  estates  into  settlement 

Aa  to  the  papers  drawn  up*  pending  the  treaty  of 
marriage  between  the  Plaintiffs,  not  being  signed  by  the 
Defendant,  they  cannot  operate  as  either  declaring  a  trust, 
or  constituting  an  agreement  Indeed,  none  of  them  pur* 
ports  to  be  declaratory  of  trust ;  and  the  proposed  agree- 
ment vested  in  treaty,  and  was  never  brought  to  a  con- 
clusion. The  letter  to  the  Solicitor  is  no  acknowledgment 
of  a  trust  It  is  a  false  assertion,  that  the  estates  were 
actually  settled  in  lieu  and  exoneration  of  the  estates 
sold ;  and  that  representation  was  mad6  to  a  third  person, 
and  not  to  the  Plaintiffs.  The  deed  of  August  1808, 
in  which  the  Defendant  declares,  that  he  had  settled, 
or  was  abput  to  settle,  is  also  a  transaction  with  a  third 
person* 

If  thpse  representations  bad  been  made  to  the.  Plain- 
tiffs, and  they  had  married  upon  the  faith  pf  tjbem*  the 
Court  woqldj  I  apprehend*  have  compelled  the  Defend* 

• 

A#t  tp  make  that  settlement,  which  he  pretended  be  had 

already 
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already  iftade,  or  was  about  to  make.    Whether*  a  party,  lBl$. 

doming  to  the  knowledge  of  A  representation,  not  made  jf*'**'**** 

to  him,  nor  with  any  view  to  deceive  him,  but  to  which  he  ^ 

gave  Credit,  and  upon  the  faith  of  which  he  acted,  would  Davids, 

be  entitled  to  relief  Against  the  person,  by  Wh6m  that  Whether  a 

representation  was  made,  it  is  tmriecessary  to  discuss ;  as  Part7  acting 

it  is  not  alleged,  that  the  marriage  was  contracted  under  °f on     c  ai 

.        of  a  represent- 
any  persuasion,  that  the  purchased  estates  were  settled,    ^  .  . 

or  intended   to  be  settled,  to  the  same  uses  as  those,  hjm   or  wi^  a 

that  had  been  sold.    It  took  place  with  full  knowledge  view  to  deceive 

that  they  were  not  settled ;  and  that  the  Defendant  abso-  him,  bat  to  a 

lutely  refused,  notwithstanding  a  former  proposal  for  that  third  person, 

purpose,  to  make  any  settlement.    The  marriage  settle-  ^™d  be  •ny* 

ment  of  Mr.  and  Mrs.  Denton  rests  their  claim  to  the       .  ■     4, 

against  the 

purchased  Estates'  solely  upon  the  erroneous  supposition,  !>erg0n  makia* 
that  they  werd  bought  with  the  money  produced  by  the  it,  Quart* 
fide  of  the  settled  estates. 

There  being  theft  no  original  trust,  no  subsequent 
agreement,  nor  arty  representation,  upon  which  the  Plain- 
tiffs relied,  there  is  no  ground,  upon  which  the  Court,  how*-  - 
ever  it  may  disapprove  part  of  the  Defendant's  conduct, 
can  direct  these  purchased  estates  to  be  conveyed  to  the 
same  uses  as*  the  settled  estates,  that  hud  been  sold  (35). 

Upon  the  supposition,  that  the  Plaintiffs  shoteld  fail  i* 
that  relief,  the  bill  prays,  that  the  Defendant  may  be  ddttf 
pelled  to  answer,  not  merely  the  money  produced  by  tbt 
sale  of  the  estates,  but  so  mueh  as  they  would  now  have 
been  worth,  if  they  had  Hot  tetti  sold.  Perhaps  there 
would  be  nothing  inequitable  in  the  adoption  of  such  4 
principle ;  bat  then  woirid  be  great  difficulty  in  its  ap* 
pHcatkaa  ;  arid  I  ttttv  Mt  *#at*  of  airy  Decree,  that  has 
proceeded  upon  ic  Ttttftftjffc  I  can  o*ly  cdMider  th* 
ltefetuktift  &§  a*  debtor  for  the1  tftoftey  prtxhaad  by  t*M 
mk ;  of  #fcuft  M  tteotil&t  taus*b*  crittfcte**  *fc*"an  *** 

count 

(25)  Ante,  Perry  v.  P  he  lips,  Vol.  IV,  108.  XVII,  173. 
Lenck  v.  Lench,  X,  511. 
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count  of  the  rents  and  profits  of  that  part  of  the  settled 
estates,  to  which  Mrs.  Denton  was  entitled  immediately 
upon  her  mother's  death,  and  of  any  timber  cut  upon 
that  estate.  Those  parts  of  the  Bill,  upon  which  I  am 
not  able  to  make  any  Decree  must '  be  dismissed  without 
costs ;  and  the  Defendant  must  pay  the  costs  of  the  rest 
of  the  suit. 


1812. 

Feb.  20th. 
March  19th. 
Contract  for 
•the  sale  of  an 
existing  and  a 
reversionary 
lease  not  spe- 
cifically per- 
formed with- 
out a  produc- 
tion of  the  title 
of  the  lessors. 

* 

The  objection 
not  waived  by 
a  premature 
conditional  ap- 
probation of 
the  title  by  the 
purchaser's 
Counsel:  but 
the  expense 
incurred  in 
making  out  the 
title,  before 
this  objection 
was  taken,  re- 
paid. 


DEVERELL  v.  Lord  BOLTON. 

HPHE  Plaintiff  being  in  December  1810  possessed  of 
or  entitled  to  a  house  in  Upper  Brook  Street  Grosvc- 
nor  Square,  which  he  held  for  the  residue  of  a  term  of 
ninety-one  years,  commencing  from  Lady-day  1732, 
granted  by  the  late  Sir  Thomas  Grosvenor,  and  of  a 
farther  term  of  forty-five  years  and  a  half,  demised  by 
General  Grosvenor  by  a  reversionary  lease,  bearing  date 
the  9th  of  December  1805,  and  to  commence  from  Lady 
day  1823,  when  the  former  lease  would  efcpire,  the  whole 
term  in  the  said  premises  under  the  said  leases  being 
fifty-eight  years  from  the  preceding  Michaelmas-day, 
the  agent  of  the  Defendant  Lord  Bolton  entered  into  a 
contract  with  the  Plaintiff's  agent  for  the  purchase  of 
the  premises  for  7500/. 

The  particular  represented  the  Plaintiff 'a ,  interest  in 
the  premises  generally  as  an  unexpired  term  of  fifty- 
eight  years :  but,  binding  the  treaty,  and '  before  signa- 
ture, the  Plaintiff  stated  to  the  Defendant's  agent,  that 
the  Plaintiff  had  renewed  his  lease  with  the  present  Gene- 
ral Grosvenor/  and  that  such  his  reversionary  or  renewed 
lease  comprised  part  of  the  term  advertised  for  sale  by 
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the  printed  particular.  'The  Defendant's  agent  on  his 
behalf  signed  the  following  memorandum,  indorsed  on 
one  of  the  particulars  of  sale,  "  Memorandum,  I  have 
"  this  day  purchased  by  private  contract  the  property 
"  described  in  this  particular,  including  the  fixtures,  at 
the  price  or  sum  of  7,500/. ;  have  paid  a  deposit  -of 
750/. ;  and  engage  to  pay  the  remainder  within  one 
"  month  from  the  date  hereof  on  having  the  assignments 
"  properly  executed."— 27  Dec.  1810,. 

The  abstract  being  laid  before  the  Defendant's  Counsel 
he  gave  an  opinion,  recommending  that,  before -Lord 
Bolton  accepts  the  title,  it  should  be  completed  by  in- 
serting fuir  abstracts  of  the  original  lease,  dated  the 
19th  of  September ^M^  and  of  the  leases  lat  March 
1745,  and  20th  December  1 788 ;  and,  after  some  obser- 
vations upon  the  title,  and  directing  a  search  in  the 
Registry  Office,  subject  to  those  observations,  and  the 
result  of  the  inquiry,  approved  the  title. 


1812. 


Dbverbu 

Lord 
Bolton, 


The  Plaintiff,  after  a  fruitless  attempt  to  induce  the 
Defendant  to  forego  the  production  of  the  several  deeds 
on  account  of  the  difficulty  of  procuring  them,  complied 
with  what  was  required;  and,  farther  abstracts  being 
furnished  to  the  Defendant's  Counsel,  a  second  opinion 
was  given,  suggesting  some  other  parties  as  necessary, 
and  stating,  that  in  strictness  the  purchaser  has  aright  to 
require  the  production  of  the  title  of  the  original  lessor ; 
therefore  Lord  Bolton  is  not  compellable  to  accept  the 
title  without  the  production  of  Lord  Orvsmnor'a  title 
to  grant  the  original  sind  reversionary  leases  5  adding, 
that  he  apprehended .  it  would  be*  impossible  to  produce 
this  title:  so  that  Lord* Bolton  must  exercise  fan  own 
discretion;  that  considering  all  the  circumstances  at- 
tending Lord  Grosvetwr's  title,  the  probability  of  quiet 
enjoyment  under  it  is  exceedingly  great ;  and  it  is  also  to 
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be  taken  into  consideration,  that  a  marketable  title  to  "a 
house  at  the  west  end  of  the  town  is  very  Seldom  to  be 
obtained. 

The  additional  parties  required  were  procured:  but, 
the  Defendant  insisting  upon  a  production  of  the  lessor's 
tide,  the  Bill  was  filed,  asserting  the  Defendant'*  know* 
ledge,  that  the  Plaintiff  cannot  produce  the  lessor's 
title,  representing  the  expence  and  trouble  he  had  in* 
curred,  and  praying,  that  the  Defendant  may  be  de- 
creed specifically  to  perform  the  contract  by  taking 
either  an  assignment  of  the  Plaintiff's  lease*  or  an  un* 
der-leaae,  wanting  a  day  of  the  whole  term,  and  a  de- 
claration, .that  the  Defendant  is  not  entitled  to  require 
the  Plaintiff  to  produce  and  establish  the  title  of  the 
lessors  of  the  leases  in  possession  and  reversion,  and  an 
Injunction  against  proceeding  in  an  action  to  recover  the 
deposit. 

After  the  answer  was  put  in,  admitting,  that  the  sub- 
sisting and  reversionary  leases  were  stated  in  the  abstract 
first  delivered,  and  were  respectively  known  to  the  De- 
fendant's Counsel,  when  he  gave  his  first  opinion,  bat 
insisting  on  the  objection,  and  that,  the  abstract  being 
defective,  he  was  not  bound  to  take  the  objection  in  the 
first  instance,  a  Motion  waa  made  for  continuing  the  In- 
junction. 

Mr.  Richards,  Mr*  Leach,  and  Mr*  Cooke,  for  the 
Plaintiff,  in  support  of  the  Injunction  Contended,  that 
the  purchaser  of  a  lease  is  not  entitled  to  the  production 
of  the  lessor'*  title;,  secondly,  that,  if  that  objection 
could  be  maintained,  it  had  undev  the  circumstances  of 
this  case  been  waived* 


Samuel  Rotmthf  and  Mr.  Heald,  tor  the  Defendant, 
observing,  that  the  general  question,  whether  the  assignor 
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of  a  lease  is  bound  to  produce  his  lessor's  title  is  cer- 
tainly a  question  of  great  difficulty,  and  has  occasioned 
much  difference  of  opinion  among  conveyancers*  even 
upon  the  simple  case  of  an  existing  lease,  under  which 
there  has  been  possession,  relied  on  die  peculiarity  of 
this  contract,  also  for  a  future  term:  a  power  to  grant 
reversionary  leases  bring  extremely  uncommon,  no  person 
would  take  such  an  interest,  unless  satisfied  of  the  power 
to  grant  it ;  and  the  Plaintiff,  taking  him  to  be  a  man  of 
common  prudence,  must  be  capable  of  giving  that  satis- 
faction. Admitting,  therefore,  the  distinction  of  this  case 
from  White  r.  Foljambe  (86  ),  that  this  Defendant  knew 
what  he  was  purchasing,  he  cannot  be  compelled  to  per- 
form the  contract  without  seeing  the  right  to  grant  this 
reversionary  term. 


UB13, 


DSYEBELIr 
V. 

Lord 
B0LTON4 


The  Lord  Chancellor. 
The  question  for  my  determination  in  this  cause  is* 
not  merely  whether  under  these  circumstances  any  pro- 
ceeding could  be  maintained  at  Law  against  the  Defen- 
dant, but  whether  the  Plaintiff  is  entitled  to  have  his  con* 
tract  specifically  performed.  The  proposition,  that  the 
vendor  of  a  leasehold  interest  cannot  produce  his  les- 
sor's title,  is  not  to  be  represented  as  universally  true*  I 
know  instances  to  the  contrary.  The  vendor  ought, 
therefore,  where  he  sells  with  that  restriction,  to  describe 
that  it  is  the  interest  he  has  that  is  to  be  sold.  In  the  case 
of  White  v.  Ftljambe  ab  objection  was  taken  of  this  aort, 
thai  such  a  description  would  damp  the  sale  •,  and  that  is 
true :  but,  on.  the  other  hand,  it  is  well  worth  eonsider- 
atioife  whether  this  assistance  by-  a  Decree  for  a  specific 
performance  shall  be  granted  to  a  vendor,  who  will  not 
give  a  description,  preventing  mistake  as  to  that,  which  he 

means 
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(36),  Ante,  YoL  XI,  387;  see  the  note*  350. 
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Purchaser  un- 
der a  Particu- 
lar, giving  a 
false  descrip- 
tion, not  bound 
at  Law  or  in 
Equity,  nor  by 
any  act  of  his 
agent  without 
a  fresh  autho- 
rity or  subse- 
quent appro- 
bation: a  dif- 
ferent agree- 
ment requiring 
a  fresh  autho- 
rity. 


Parol  autho- 
rity sufficient 
for  a  written 
agreement  by 
an  agent. 


means  to  sell ;  admitting,  that  he  has  not  disclosed,  but 
has  studiously  <  refrained  from  representing,  his  title,  as 
he  knew  it  to  exist. 

As  the  fact  is  now  agreed/  that  the  Plaintiff  cannot 
produce,  the  lessor's  title  to  make  either  the  original  or 
the  reversionary  lease,  the  questions  are,  1st,  whether 
that  is  an  objection,  not  to  the  validity  of  the  contract, 
but  to.  relief  in  .this  Court  by  a  Decree  for  a  specific  per- 
formance ;  2dly,  whether  that  objection,  if  it  can  be  es- 
tablished, ought  under  the  circumstances  and  transactions, 
that  have  since  occurred,  to  be  considered  as  .waived. 

Most,  though  not  all,  of  the  circumstances  in  White 
v.  Foljambe  occur  here ;  and  I  have  not. the  least  doubt, 
that,  if  a  house  is  put  up  to  sale  by  the  description  of 
the  residue  of  a  term  of  fifty-eight  years,  as  the  vendor 
producing  his  title  under  the  original  leases  and  as- 
signments, that,  which  he  has  so  described,  proves  to 
be  the  resdue  of  a  term  of  ninety-one  years,  granted 
near  a  century  ago,  and  a  reversionary  term  of.  forty- 
five  years,  to  commence  thirteen  or  fourteen  years 
after  the  contract,  it  is  utterly  impossible,  that  the  pur- 
chaser could  either  be  called  upon  in  this  Court  to  accept 
such  a  title,  or  be  subject  to  an  action :  but  I  go  farther 
in  this  case;  holding,  that,  when  the  Defendant's  agent 
purchased  under  this  particular  without  a  fresh  authority, 
no  act  done  by  him,  unsanctioned  by  previous  authority 
or  subsequent  approbation,  can  bind  the  Defendant 
either  in  Law  or  Equity :  as  an  agent,  though  he  may 
have  a  parol  authority  for  a  written  agreement  (27), 
cannot  change  the  nature  of  his  authority,  but  must  have 
a  fresh  one  for  a  different  agreement. 

■ 

Under 


(27)  Ante,  Vol.  X,  31  h    IX,  250,  and  the  note. 
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Under  the  circumstances  of  this  case,  however,  it  is 
clear,  that,  after  the  Defendant  and  his  Counsel  knew, 
that  this  property  was  not  such  as  was  described,  but  was 
the  residue  of  a  term  of  ninety-one  years,  arid  a  rever- 
sionary term  of  forty-five,  there  was  enough  to  amount 
to  approbation  of  the  agent's  act ;  which  ought,  there- 
fore, to  have  the  same  effect  as  if  he  had  been  previ- 
ously authorised  to  contract  for  the  property  under  such 
circumstances. 


18T2. 


Devbrell 
Lord 

BOLTOJfv  . 


With  regard  to  the  objection  itself,  it  is,  I  know, 
stated  with  great  confidence,  and  acted  upon,  by  convey- 
ancers, that  the  assignee  of  a  lease  has  no  right  to  in± 
quire  into  the  lessor's  title ;  and  it  is  stated  with  as 
little  doubt,  sanctioned  by  the  practice  of  other  convey- 
ancers, some  deceased,  that  he  has  a  right  to  make  that 
inquiry,  and  to  ascertain,  that  he  is  really  buying  some- 
thing. In  considering  the  weight  of  the  former  opinion 
we  must  go  a  little  farther,  and  apply  the  question :  to  all 
the  variety  of  leasehold  interests.  A  lease,  without  pos^ 
session  taken  under  it,  is  one  case.  A  long  lease,  like 
this,  for  ninety-one  years,  under  which  the  lessee  has 
been  eighty  years  in  possession,  is  a  very  different  case; 
An  immediate  grant  by  tenant  for  life  of  a  lease  in  pos- 
session is  also  a  particular  case,  to  be  considered  with 
reference  to  all  the  circumstances  belonging  to  it;  and  a 
reversionary  lease  by  tenant  for  life;. who  can  make  it 
otoly  in  execution  of  a  power;  and  the  fact  deserves. some, 
attention,  that  there  is  hardly  one  tenant,  for.  life  in 
fifty  who  has  any  power  to  make  a:  reversionary  lease* 
I  am  also  to~consider,  not  merely  leases  for  fourteen^  or 
twenty-one  years,  hut  building  leases,  with;  covenants 
by  the  lessee  to  lay  out,?  perhaps,  100,000/.  upon  the  pre-r 
mises.  The  proposition  would  appear  strong,  that,  such 
an  interest  being  advertised  for  sale, :  the  assignee  is  to 
tnke  it,  subject  to  the  burthens,  without  knowing,  whether 
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the  assignor  can  produce  the  lessor's  title.  The  assignor 
may  never  have  inquired,  whether  the  lessor  had  any 
title:  but,  if  he  haa  satisfied  himself  upon  that  point, 
that  does  not  give  him  a  right  to  impose  hie  satisfaction 
upon  the  purchaser.  The  question,  however,  as  to  a 
specific  performance  would  be  very  different,  when  the 
Plaintiff  admitted  that  he  nefer  made  an  inquiry,  and 
where  he  had  made  an  inquiry,  the  result  of  which 
would  satisfy  any  reasonable  man,  that  he  had,  as  his 
lessor  had,  a  title. 


There  are  other  cases,  suck-  as  I  know  existing:  a 
lease  made  by  a  great  family  like  this,  a  simple  demise^ 
not  reciting  whether  it  is  made  by  virtue  of  an  interest  or 
power:  a  lease  by  tenant  for  life,  reciting  the  power, 
under  which  he  makes  it,  so  that  the  lease  appears  to  be 
conformable  to  the  power:  the  lease  itself  containing  * 
reference  to  that  power;  which  would  give  the  lessee  a 
light  to  see  that  instrument  for  the  support  and  main* 

tfnanrA  of  l|ia   title. 


Beyond  all  these  different  cases  we  must,  observing 
the  practice  of  conveyancers,  inquire  of  what  species  of 
leases  it  is  predicated :  is  it  to  apply,  not  only  to  leases 
for  years,  but  also  to  leases  for  lives,  or  leases  renew- 
able for  ever;  and  is  the  doctrine  to  be  established,  that, 
where  the  vendor  does  not  by  his  advertisement  take  care, 
that  there  shall  be  no  dispute,  the  purchaser  is  to  be 
compelled  in  a  suit  for  a  specific  performance  of  the 
contract  to  take  the  subject,  be  the  value  what  it  may, 
where  the  Court  itself  cannot  say,  whether  it  is  ssiy 
thing  or  nothing,  that  the  one  is  to  convey,  and  die  othet 
is  to  be  coinpelled  to  accept 


I  again  advert,  as  I  did  (£8}ia 


v.Foljambe,  la 

the 


(28)  Ante,  Vol.  XT,  843,  6. 
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the  case  of  Pope  v.  Simpson  (29),  decided  by  Lord         MIS. 
Rosvlyn ;  who,  though  the  vendor  of  a  freehold  estate     ngv^RRiA 
covenants  to  make  a  good  title,  whether  he  says  any  thing  «, ' 

about  it  or  not,  thought,  that  assignees  under  a  Commie-*         Lord 
sion  of  Bankruptcy  are  to  be  considered  as  selling  only  the       oo  wolf, 
interest  which  the  bankrupt  had.     My  clear  opinion  is,        ' K      enJor 
that  advertising  to  sell  a  freehold  estate  they  undertake,  0f  a  freehold 
whether  they  say  so  or  not,  to  make  a  title.    There  is  no  estate  for  the 
doubt,  that  purchasers  upon  such  sales  will  not  hid  so  title,  though 
readily,  and  will  be  very  cautious  and  wary  x  but  the  ne*  an  assignee 
CQSsity  of  requiriig  them  to  advertise  what  they  mean  to  wjde*  a  Corn- 
ell arises  from  this,  that  it  is  quite  impossible  for  a  Court  ™is8*011  of 
of  Equity  specifically  to  perform  the  contract  of  a  vendor,  «-!«„  u     ' 
admitting,  that  he  did  not  choose  to  describe  the  subject,  general  de- 
as  it  was,  least  an  honest  disclosure  of  its  actual  state  scription,  not 
should  put  it  into  the  hands  of  the  vendee  at  a  lower  restrained  to 
price.    A  Court  of  Equity  cannot  lend  its  assistance  to  his  actual  in- 
such    a  purpose.     'The  answer,   therefore,   to   aU  the  ten5st- 
difficulty,  said  to  be  imposed  upon  lessees  selling  their 
leases,  is,  that  t^ere  is  no  difficulty,  which  they  do  not 
create  themselves  by  not  advertising  the  purchasers,  how 
they  can  deal  with  the  subject,  when  they  come  to  eate* 
eute  the  contract 

It  is  not,  however,  here  necessary  to  determine,  whether    Whether  the 
the  effect  of  advertising  for  sale  a  lease  in  possession  is  «"totof  adver- 

pseciatly  the  same  as  a  declaration,  that  the  vendor  cannot     .        . 

a  lease  in  pos- 
produce  the  lessor's  title;  a  question  not  yet  settled  by  the*  iaaljon  js  p^. 

practice  of  cpnyeyaucers ;  which  is  always  much  regarded,  cisely  the  same 

by  the  Court.    In  this  case  another  solid  objection  ap«  as  a  declara- 

pears.     One  subject  of  this  purchase  is  a  reversionary  tion,  that  the 

base  to  take  effect,  in  1 888;   the  title  to  grant  which  vendor  cannot 

lease  i*  not  proved,  aa  in  its  nature  it  cannot  be,  by  pos-  P^dm*  the 

session  under  it    Here  is»  therefore,  no  enjoyment  giv-   e8Sor  *    !  e' 

ing  a  saiKtion  tQ  the.  opinion,  that  the  lessor  by  virtue 

eilhei 
(29)  Ante,  Vol.  V,  145 ;  see  the  note,  147. 
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either  of  his  interest  or  his  authority  could  create  .that 
reversionary  term.      Secondly,  this  term  is  not  merely 
reversionary,  but  is  granted  by  an  individual,  who  is  not 
the  lessor  in  the  original  subsisting  lease;  and  farther, 
there  is  no  connection  whatsoever  proved  by  the  instru- 
ment of  lease,  that  the  person,  making  the  reversionary 
lease,  has  derived  from  the  maker  of  the  lease  in  pos- 
session, either  by  the  inheritance,,  or  a  particular  estate 
in  the  property,  connected  with  a  power  to  demise,  that 
would  bind  those  having  the  inheritance.    These  two  in- 
dividuals, though  they  happen  to  be  of  the  same  family, 
must  be  considered  for  this  purpose  as  strangers  to  each 
other:  the  one  having  had  the  inheritance  seventy  .year* 
ago:  the  other  having  now  either. the  inheritance  or  a 
particular  estate.     It  is  not  shewn,  that  there  is  any  con-., 
nection  of  title  between  those  two;  and  there  is  no  far*, 
ther  evidence  of  the  latter's  right  than  the  mere  fact, 
that  he  made  the  lease  in  reversion.    The  probability 
from  the  circumstance,  that  he  is  descended  from  a  great 
family,  •  if  any  reliance  is  to  be  placed  upon  that,  is,  that 
he  was  only  tenant  for  life:  and  I  repeat  my  opinion^ 
that,  if  tenant  for  life  agrees  to  make  a  reversionary 
lease,  this  Court  ought  not  specifically  to  perform  die 
contract  without  seeing  his  right  to  make  it;  as  there 
can  be  no  possession ;  and  the  question  upon  such  a  re- 
versionary lease  is,  whether  this  Court  is. to  compel  a 
purchaser  at  the  instance  of  the  vendor  to  take  an  in- 
terest, so  described,  that  the  Court  cannot  aay*  that  die 
purchaser,  whatever  may  be  the  price. he  paya,  is  to  take 
any  thing  or  nothing. 


Whatever  therefore  may  be  the  true,  doctrine;  as  to 
the  sale  of  a  lease  under  which  there  has  been  posses- 
sion, of  itself  always  considerable  evidence- of  titles  I. 
will  not  specifically  perform  a  contract  for;  the r assign- 
ment of  a  reversionary  lease,  under  which  there  cannot 
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be  possession,  without  some  better  evidence/  that  it  is  a 
subsisting  term,  by  either  a  competent  interest,  or  a 
power,  than  the  mere  execution  of  such  a  reversionary 
lease,  and  a  covenant  which  there  must  be,  that  it  is 
still  a  subsisting  lease,  unaffected  by  any  act  the  party 
has  done* 


1812. 


.Dbvbbbll 

». 

Lord 

Bolton. 


There  is  in  this  case  another  question,  of  consider- 
able difficulty,  whether  under  the  circumstances  these 
objections  are  waived.     The  ground,  upon  which  that  is 
maintained,  is,  that  the  conveyancer  in  his  first  opinion 
conditionally  approved   the    title*     Suppose  it    stopped 
there;  and  some  other  person  had  suggested,  that  the 
advice  to  the  purchaser    ought   to  have  been  to  look 
farther;  that  it  was  for  him   to  determine,  whether  he 
would  take  ( the  chance  of  the  reversionary  lease  having 
granted  any  thing  or  nothing :  with  that  solitary  circum- 
stance of  such  advice  given  by  a  third  person  would  it 
not  be  strange  to  compel  a  specific  performance  upon 
the  mere  ground,  that  Counsel  had  given  an  opinion, 
which  the  Court  may  think  wrong?   The  information, 
required  by  the  first  opinion,  produced  other  objections 
with  reference  to  subjects,  upon  which  the  Counsel  had 
approved  the  title;  and  then  in  his  second  opinion  he 
calls  the  attention  of  the  purchaser  to  this,  as  a  sub- 
ject of  discretion  for  his  own  consideration.    It  is  too    Approbation 
much  to  say,   that,   where  an   abstract    is  laid   before  of  Counsel  not 
Counsel,  who  approves  the  title,  his  approbation  is  to  a  waiver  of  all 
be  taken,  as  against  the  person  consulting  him,  as  a  ]roa^onabIe  ° 
waiver  of  all  reasonable  objections.     That  would  carry    .^ 
the  doctrine  of  waiver  to  an  extent,  of  which  I  do  not 
know  an  instance. 


The  conclusion  is,  that  the  Plaintiff  has  incurred 
some  trouble  and  expence  in  clearing  the  title  of  diffi- 
culties, (  which  expense,  I  think,  ought  to  be  repaid )  be- 
fore it  occurred  to  the  Counsel,  that  he  ought  to  suggest 

Vol.  XVIII.  KK  to 
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1819.         to  the  purchaser  the  necessity  of  determining  for  himself 

n  "^^  upon  this  objection  as  to  the  reversionary  leaaew  What* 

n  ever  therefore  may  be  die  case  at  law  as  to  the  validity 

Lard  of  this  contract,  and  the  Plaintiff's  right  to  recover  what 

JfOLTON.       he  has  expended,  which  I  hope  he  will  not  be  put  to 

agitate  (30),  this  Court  ought  not  specifically  to  perform 
such  an  agreement. 

(30)  It  was  said  at  the  Bar,  that  the  Defendant  would  not 
object  to  reimburse  that  expense. 


181*. 
March  20tt,      BIRMINGHAM  CANAL  COMPANY  v.  LLOYD. 

sue. 

Injunction         rpHE  Plaintiffii,  being  authorised  by  an  Act  of  Par- 

against  drain-    A     hament,  21  Geo,  III.  to  make  reservoirs  for  sup- 

g»  p    para-    piy^g  fae  canaj  ^tii  water,  had  applied  to  that  purpose 
tory  to  opening  rj    *  .  .  «   ,   «       ,  .  .        JT^ 

a  coal-mine       8ome  Pieces  °*  water*  called  Broadwater,  arising  from 

with  prejudice  ^e  subterraneous  communication  of  water  in  sonje  ex- 
to  a  canal,  be-  hausted  coal-mines.  The  Defendants,  who  were  pro- 
fore  establish-  prietors  of  neighbouring  coal-mines^  in  consequence  of 
ing  the  right  at  a  previous  promise  to  the  Plaintiffs,  gave  them  notice  in 

U*'  TaT*  J^tril  I810'  <*  ^  tote**1011  of  the  Defendants  to  open 
f\  an  old  Sough  or  level,  made  for  the  purpose  of  draining 

nerniittinff  ex-  *^e  exhausted  mines,  and  *t  the  expiration  of  six  months 
pendifare.         to  ^raw  °&  ^  ^ater>  preparatory  to  working  their  mines. 

A  counter-notice  was  given  by  the  Plaintiffs,  that  they 
y/ ould  sue  the  Defendants  at  Law  fof  dgmagea,  if  they 
should  proceed.  The  Defendants  having  proceeded,  be- 
fore they  commenced  to  work  their  collieries  the  I$iU  was 
filed,  praying  an  Injunction  against  opening  o*  proceedr 
ing  with  any  Sough,  drain,  or  channel,  connected  or 
communicating  with  the  said  pools  or  pieces,  of  watjer,  or 
in  any  other  manner  draining  any  of.  the  water  from  the 
said  pool  or  reservoir  of  Broadwater,  by  means  thereof 
the  said  canal  or  navigation  may  be  injured* 

Sir 
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Sir  Samuel  RomiUy  and  Mr.  Benyon,  for  the  Flaintiffi*         1*12, 
moved  for  an  Injunction  upo»  affidavits,  stating  an  ex*  BiamuGHAjf 
penditure  by  the  Defendants  of  2000/.  in  erecting  fire  Canal  Comp* 
ttigines,  ftc.  Ll^m 

Mr.  Hart  ami  Mr.  J.  Atartbi,  for  the?  Defendants 

The  Lord  Chancellor. 
Assuming  for  the  present  purpose  this  piefce  of  watery 
called  Broadwater,  to  be  a  reservoir  within  this  Act  o£ 
Parliament,  the  Plaintiffs  must  establish  their  right  to 
damages  at  law,  before  I  ought  to  grant  this  Injunction* 
I  proceed  here  upon  the  circumstances  of  delay.  The 
Defendants  having  in  pursuance  of  their  promise  to  give 
six  months  notice  of  beginning  to  work  their  mines 
given  notice  in  April  1810.  expressly  mentioning  thek  ; 

purpose  to  open  the  Sough,  the  Company  having  given 

■ 

a  counter-notice,  that  they  would  in  that  case  seek  da- 
mages at  law,  and.  having  a  right  to  apply  promptly  to 
this  Court  to  prevent  the  act,  instead  of  taking  that 
course,  permit  the  Defendants  to  expend  2000/.  in  pro- 
ceeding towards  getting  coal  by  erecting  fire-engines,  &ct 
and.  when  they  are  about  to  get  the  coal,  the  Plain- 
tiffs  come  for  an  Injunction.  They  ought  to  have  com- 
menced their  opposition,  when  they  could  have  done  so 
with  justice ;  and,  though  this  is  not  the  case  ( 31 )  be- 
fore Lord  Har&meke  of  stopping  a  colliery  actually 
working,  yet  the  act  of  stopping  or  draining  a  colliery 
about  to  be  wrought  may  possibly  with  reference  to  rival' 
ownerships  be  the  means  of  making  it  absolutely  unpro* 
ductive  twelve  months  hence,  when  it  is  to  be  wrought/ 
instead  of  at  the  present  time. 

4 

I  Rave  seen  the  Injunction  granted  in  Lord  Byron's   Injunction 

GMte/again»t  using 

(SI)  Amb.  200.  water  inJ°r«- 

onsly  to  a  mil! ; 

patting  the  Plaintiff  to  go  to  Trial  forthwith. 

KK3 
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1812.         Case (32)  by  Lord  Thurlovi;  who,  though  the  Plaintiff 
Birmingham  aPP^e^  immediately,  pat  him  to  go  forthwith  to  trial 
Canal  Comp. 

*•  These  Plaintiffs    therefore   not  having   applied   until 

nearly  two  years  after  the  notice  was  received,  must  take 
their  chance  at  law ;  and  this  Court  .ought  not  to  inter- 
fere by  granting  an  Injunction* 

(32)    Robinson     v.     Lord  -  V,  688.     Dan*  v.  Spurrier, 
Byron,    1  Bro.   C.  C.    588-      VII,  231. 
Ante,  Jackson  v.  Cator,  Vol. 


1812-  ANONYMOUS. 

April  \6th. 
Order  to  cxa-    Tt/fR.  WINGFIELD,  for   the  Plaintiffs  in   a  Supple- 
mioea  party,  mental  Bill,   filed  by  the  assignees  under  a.Com- 

saviogjastl&x-  miggjon  cf  Bankruptcy,  moved  to  examine  the  bankrupt, 
^  '  ,  saving  just  exceptions;  stating  an  objection  from  the 
surcestion  of  "lterest  °^  *he  bankrupt,  as  being  liable  to  costs  in  the 
no  interest,  re-  original  cause ;  and  referring  to  the  case  of  HeweUon  v. 
fiued,  where  Tookey(33). 
an  interest  ap-  . 
peared.  The  Lord  Chancellor. 

,  The  Court  in  making  this  Order  for  the  examination 
of  a  party,  saving  just  exceptions,  proceeds  upon  the  al- 
legation, that  he  has  no  interest ;  and,  if  it  perceives  an 
interest,  will  not  make  the  Order  even  upon  the  suppo- 
sition, that  the  interest  may  be  released  before  the  exa- 
mination :    much  less  will  it  make  the  parties  incur  the 
expence  of  having  the  objection  of  interest  taken  at  the 
hearing,   upon  which  objection,    if  taken  upon   a  Mo- 
tion,  the  Court  would  not    have  made  such  an  Order. 
There  are,  I  am  sure,  cases,  besides  that  one  mentioned, 
which  I  have  formerly  had  much  occasion  to  consider. 
All  the  practice  shews,  that,  upon  the  suggestion  of  no  in- 
terest, 
(33)  2  Dick.  709. 
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terest,  the  Motion  is  made  as  of  course:  but  the  Court         1812* 

does  not  give  such  credit  to  the  suggestion,  as  not  to    .      ^^ 

0  ee  Anonymous. 

afford  the  person,  who  has  no  notice  of  that,  an  oppor- 
tunity of  taking  the  objection,  that  there  are  just  excep- 
tions: but  if  the  Court  itself  perceives,  that  the  sug- 
gestion, upon  which  the  Order  goes,  is  not  true  in  fact, 
it  will  not  burthen  the  suitors  by  making  such  an 
Order. 

No  'Order  was  made  ( 34 ). 

(34)  See  Walker  v.  Winqfield,  ante,  Vol.  XV,    178,  and 
the  note,  179. 


Rolls. 
The  ATTORNEY-GENERAL  v.  WILSON.  1812. 

April  20th. 
r|^HE  Information,  stating  the  foundation  of  the  Free    Leases  of 

School  of  Pocklington  in  the  fifth  year  of  King  Charity  Estates 
Edward  VI.,  and  indentures  in  the  first  year  of  Queen  for  twenty-one 
Mary,  giving  lands  to  the  Master  and  Usher,  and  their  Jears»  y*e  *el" 
successors  for  ever,  to  hold  in  trust  for  the  maintenance  80r8     ID^  no 
of  the  School,  complained  of  several  leases  of  the  Cha-  .   .  Win*  also 
rity  Estates,  for  twenty-one  years,  at  very  low  rents,  viz.  a  beneficial  in. 
the  13th  o(  August,  1800,  at  the  annual  rent  pf  31.,  the  terest,  set  aside 
value,  to  be  let,  being  921.  per  annum ;  the  3d  of  Decern-  as  breaches  of 
ber,  1800,  rent  21.  13s.  4tf.;  annual  value  14U  :  12th  De-  trust  by  under- 
cember,  1800,  rent  11.  2s.  6d. ;  value  351. :  26th  Novem-  vaIue- 
ber,  1804,  rent  1/.  13*.  4rf. ;  value  26/. :  and  23d  Novem- 
ber, 1805,  rent  51. ;   value  1321.    On  the  death  of  the 
late  Master  In  1807  the  Relator  was  appointed, 

The  Information,  charging,  that  the  whole  of  the 
rents,  amounting  to  no  more  than  63/.  12*.  6d.  is  very 
inadequate  to  the  support  of  the  School,  and  that  the 
granting  such  leases  was  a  breach  of  trust,  prayed,  that 
the  Defendants  may  be  decreed  to  deliver  them  up  to  be 

cancelled ; 


£19 
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181*. 


The 
Attorn  by- 

pENERAL 


». 


Wilson. 


cancelled;  and  to  account  for  the  fall  value  sine*  the 
death  of  the  late  Master ;  and  a  reference  for  a  scheme 
for  letting  the  estate  agreeably  to  the  intention  of  the 
-founder. 

Sir  Samuel  Romiliy  and  Mr.  Belly  in  support  of  dip 
Information :  Mr.  Hart  and  Mr.  Shadwll,  for  the  De- 
fendants. 


The  Master  of  the  Rolls  (preventing  the  Reply) 
made  the  Decree,  setting  aside  the  leases ;  referring  to 
his  judgment  in  The  Attorney-General  y.  Magwood{95)\ 
and  observing,  that,  having  then  had  much  occasion  to 
consider  this  subject,  he  found  several  cases  in  Jhiie, 
Vernon,  and  Modern  Reports,  particularly  The  Attorney' 
General  v.  Gower  ( 3Q ) ;  that  the  short  duration  of  the 
term  was  immaterial ;  and  the  only  distinction  of  this 
from  the  late  cases  was,  that  in  those  the  lessors  were 

« 

mere  trustees,  and  in  this  instance  they  had  also  a  bene- 
ficial interest :  but  such  leases  are  not  to  be  encouraged 
on  account  of  the  inconvenience  both  ways ;  the  trustees 
not  doing  their  duty;  and  the  lessees  getting  the  land 
at  a  low  rent. 


(35)  Ante,  315.  Attorney- 
General  y.  Brooke,  319.  At- 
torney-General v.  Backhouse, 
Vol.  XVII,    283,   and  the 


references  in  the  note,  VI, 
453,     Attorney    General   v. 
Green. 
(35)  9  Mod.  224. 
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DIXON  0.  SHUM(37).  1812. 

March  18/ A. 
rpHE  Defendant  on  the  2Ut  of  February,  1809,  moved    Service  of 
to  dismiss  the  Bill  for  want  of  .prosecution ;  when  Subpoena  to 
the  Plaintiff  gave  the  usual  undertaking  to  speed  the  hewr  *»4g»«n* 
cause.     On  the  19th  of  November  following  the  Defend-  J^**!**7,! 
ant  repeated  his  Motion ;  and,  the  Plaintiff  undertaking  Can^  wai  Mei 
peremptorily  to   speed   the  cause,  an  Order  was  made*  down  umjer 
that  he  should  go  to  Commission  in  the  Vacation,  and  the  Order  upon 
give  rules  to  pass  publication  in  Trinity  Term  next,  set-  a  peremptory 
ting  down  the  cause,   &c.  or  in  default  that  the  Bill  undertaking  to 
should  be  dismissed  with  costs,   to  be  taxed,   without  8Pee°  the 

farther  Motion.  C*U8f- 

Order  on  a 

The  Plaintiff  complied  with  that  Order  by  giving  rules  undertaking  to 
to  pass  publication;  and  actually  set  down  the  cause:  speed  the 
but  he  did  not  serve  a  subpoena  to  hear  judgment*    In  Cause  entered 
November  1811   the  cause,  atanding  in  the  paper,  was  nunc  pro  tunc 
called  on,  and  struck  out ;  no  person  appearing  for  either  °*  c<w*«  °« 
the  Plaintiff  or  the  Defendant.    On  the  23d  of  January  Motion  .wilh" 
1812  the  Defendant,  not  having  drawn  up  the  Order  of    , 
the  19th  of  November  1809,  by  a  motion  of  course  ob-      ar8  aftcr_ 
tained  An  Order  to  enter  that  Order  of  the  19th  of  No-  ward5. 
vember  1809  nunc  pro  tunc;  and  proceeding  to  tax  the. 
costs,   the  Plaintiff '  moved  to  discharge  the  Order  of 
January  1812  with  costs  for  irregularity. 

Mr.  Johnson,  for  the  Plaintiff,  insisted,  that  the  last 
Order  for  entering  the  former  Order  nunc  pro  tunc,  was 
obtained  irregularly  by  a  motion  of  course,  after  such  a 
lapse  of  time,  instead  of  notice ;  that  the  Plaintiff  had 
complied  with  his  undertaking ;  and  that,  the  cause  being 

set 
(37)  Ex  Relatione. 
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Dixon 

v. 
Shum. 
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set  down  in  pursuance  of  the  undertaking,  it  was  not  ne- 
cessary to  serve  the  subpoena  to  hear  judgment ;  both 
parties  being  apprised  by  the  Order,  that  the  cause  would 
be  set  do#n. 


Mr.  Cooke,  for  the  Defendant,  submitted,  that  the  last 
Order  was  regular.  There  is  no  distinction  between  set- 
ting down  a  cause  in  the  ordinary  course  and  under  the 
peremptory  undertaking :  in  neither  case  can  it  be  set 
down  without  serving  the  subpoena  to  hear  judgment : 
the  words  "  setting  down  the  cause  "  in  the  Order  mean- 
ing setting  it  down  in  the  usual  way,  and  accompanied 
with  the  usual  notice.  There  is  nothing  in  print  re- 
lative to  this  practice:  but  it  is  understood  in  the  Six 
Clerks'  Office,  that  in  such  a  case  the  subpoena  must 
be  served. 


The  Lord  Chancellor  expressed  his  opinion,  that  the 
Defendant  was  regular ;  that  the  real  question  was  upon 
the  meaning  of  the  Words  "  setting  down  the  cause  ;* 
which  in  the  absence  of  authority  must  be  taken  to  be 
setting  it  down  in  the  usual  manner,  serving  the  sub- 
poena to  hear  judgment ;  and  there  is  no  instance  of  a 
Plaintiff  in  a  cause,  set  down  under  the  peremptory  un- 
dertaking, in  the  absence  of  the  Defendant  taking  such 
Decree  as  he  can  abide  by  without  a  subpoena  to  hear 
judgment. 

His  Lordship  therefore  ordered  the  Plaintiff  to  pay 
the  costs  of  the  former  Order  and  of  this  application; 
but  as  there  was  some  doubt  of  the  practice,  and  the 
Plaintiff  might  have  been  mistaken,  gave  leave  to  set 
down  the  cause  again,  serving  the  subpoena  to  hear 
judgment. 


CASES  IN  CHANCERY.  623 

1811. 

Nov.  2d,  20th. 

Der  !%tJL 

JAMES  v.  DOWNES.  1812/ 

April  23d. 
fJHHE  original  Bill  prayed  an  injunction  against  proceed-    Injunction 

ing  at  law  upon  a  bond ;  and  the  Defendant  Downes,  against  pro- 
having  on  praying  time  to  answer  obtained  the  usual  In-  ceedingatLaw 
junction/  staying  execution,  died,  not  having  put  in  an  ™J  °n  sJ>nie 

Answer.    A  Bill  of  Revivor  and  Supplement  was  filed    e  A 

of  Appoaranco 
against  his  executors ;  and  upon  the  merits  disclosed  in  or  jLn8Wer 

their  answer  the  Injunction  was  dissolved.    The  executors    Injunction, 
then  sued  out  a  Scire  Facias   to  revive  the  judgment  dissolved  on 
obtained  by  the  original  Defendant ;   and  the  Plaintiff,  the  Answer,    . 
having  entered  an  appearance  at  law,  amended  tlje  Bill ;  not  revived  of 
and  before  appearance  of  the  Defendants  in  equity  moved  courf e  wltnout 
for  an  Injunction  to  restrain  execution  or  other  proceed-  , 

ing.    The  Motion   having  been  refused,    was  renewed  meQtg  verified 
after  appearance,    before   the  time  for  answering  had  by  affidavit, 
expired.  Contempt  by 

breach  of  In? 

Sir  Samuel  RomiUy  and  Mr.  IVeslove,  for  the  Plaintiff,  Junction  by 

relied  on  the  case  of  Edwards  v.  Jenkins  ( 38 ).  Defendant, 

present   in 

Court  during 
Mr.  Hart  and  Mr.  Whitmarsh,   for  the  Defendants,  ^e  Motion, 

contended,  that  the  practice  was  against  that  "case;  in  though  retiring 

which,  though  Mr.  Dickins  states,  that  the  Lord  Chan-  before  the  Or- 

cellor   granted    the  Injunction,   the  Defendants  having' der  pronounc- 

prayed  a  Dedimus,  the  Order,  according  to  the  Register's'  ^ :  ^ut  **°"# 

Book,  states  only,  that  the  Defendants  had  appeared.  ti°n  to  comll!lt 

They  referred  to  an  Anonymous  Case  (39)  before  Lord  jjjj^  ~ 

Hardtcicke,    Travers  v.  Lord  Stafford  (40),    Gad  v.  Qf  t|me    wj 

Worral  (41 ),  and  Lane  v.  William*  (4$).  '  the  Order  no% 

The  drawn  up,  rp? 
fused  with 

(38)  3  Bro.  C.  C.  425.   Ed-         (40)  2  Vet.  19.     Amb.  104.  costs* 
wards  v.  Edwards,  2  Dick.         (41)  2  Anitr.  653. 

755.  (42)  Ante,  Vol.  VI,  798. 

(39)  3Alk.  694. 
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'  1812.  The  Lard  Chancellor. 

Upon  an  original  Bill  the  Plaintiff  cannot  have  an  In- 
junction until  soihe  default  by  the  Defendant,  either  by 
Downes,  not  appearing  or  by  not  answering ;  the  time  in  either  in- 
stance having  expired  (  43).  When  this  Motion  was  first 
made,  I  had  no  recollection  of  the  case,  that  I  now  find 
determined  by  Lord  Thurlow ;  that,  if  after  an  Injunction 
dissolved  upon  die  Answer  to  the  original  Bill  the  Plaintiff 
amends,  by  that  amendment  infusing  into  the  record  an 
equity,  supposing  the  allegations  true,  sufficient  as  the 
foundation  of  an  Injunction,  he  may  apply :  but  he  can* 
not,  I  apprehend,  until  default  by  the  Defendant ;  and 
then  he  does  not  move  for  the  Injunction  upon  the 
amended  Bill,  by  reason  merely  of  that  default ;  but, 
taking  that  as  one  ground,  he  moves  for  the  Injunction, 
verifying  the  truth  of  the  amended  Bill  by  affidavit;  and 
then,  if  there  is  both  default  by  the  Defendant,  and  an 
equitable  case  proved  by  the  affidavit  of  the  Plaintiff,  the 
Court,  giving  credit  to  the  Bill  in  the  first  instance,  if 
there  is  also  a  default  by  the  Defendant,  in  the  latter  does 
not  give  credit  to  the  Bill,  as  the  second  proceeding,  un- 
less besides  the  default  the  Bill  is  also  verified  by  affidavit: 
but  until  some  default  the  Plaintiff  cannot  be  entitled  to 
the  Injunction :  for  instance,  unless  the  time  fof  answer- 
ing has  expired  without  an  answer,  no  verification  of  the 
Bill  will  do.  If  Lord  Thurlow  meant  to  lay  down,  that, 
though  there  was  no  default  by  the  Defendant,  the  mere 
verification  of  the  amended  Bill  was  sufficient,  with  all 
deference  I  do  not  agree  to  that  ( 44). 

This  Motion,  therefore,  if  made  before  the  time  for 
answering  was  out,  was  made  prematurely.  The  case, 
however,  has  so  much  singularity,  that  I  cannot  give 
costs. 

'  It 

(43)  Ante,  Anderson  v.  2  Mer.  476.  See  the  refer- 
Darcy,  White it.  &  levers,  447,  ences,  ante,  Vol.  XI,  5*, 
471.  Norm  v.  Ktnmtdy* 

(44)  Vipan    v.     Mortlock, 
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~  It  was  then  slid,  that,  the  time  for  answering  having  181*. 
expired  pending  the  Motion,  an  Injunction  was  sealed  for 
-want  <>f  an  Answer:  but  the  Lord  Chancellor  refused  to 
take  notice  of  that  circumstance,  saying,  the  Plaintiff  DoWfefB8» 
must  move  again  ( 45 ).  Soon  afterwards  the  Order  for  an 
Injunction  waa  pronounced  in  Court.  The  Defendants, 
finding  no  Order  was  drawn  up,  proceeded  to  execution; 
upon  which  the  Plaintiff  moved  to  commit  them  for  a 
breach  of  the  Injunction,  stating,  that  they  were  present 
in  Court,  when  the  Order  was  pronounced,  or  when  the 
Motion  was  made ;  and  referring  to  the  case  of  Hearn 
v.  Tennant  (46). 

The  Lord  Chancellor. 
.  A  party  cannot  be  committed  for  the  breach  of  an  • 
Injunction,  that  express  species  of  contempt,  unless  there 
is  an  Injunction :  on  the  other  hand,  if  he  was  present, 
when  the  Order  was  made,  the  Court  will  not  permit  him 
to  elude  its  justice  by  doing  that,  before  the  Injunction  is 
sealed,  which,  if  it  was  actually  sealed,  would  be  a  con- 
tempt :  but  there  is  no  instance,  previous  to  the  case  of 
Hearn  v.  Tennant,  that  the  Court  ventured  to  consider 
the  act  of  contempt,  unless  the  party,  being  present  in 
Court,  heard  the  Order  for  an  Injunction  made.  My 
opinion  on  that  occasion  was,  and  still  is,  that,  if  the 
party  was  in  Court,  while  the  Motion  was  proceeding,  he 
should  not  by  turning  his  back,  before  the  Court  pro- 
nounced the  Order  "let  the  Injunction  go,"  escape. the 
process ;  considering  it  a  mere  contrivance :  but  the  Court 
can  never  intend,  that  the  Plaintiff,  having  obtained  the 
Order  granting  the  Injunction,  is  to  lie  by  for  four  months, 
as.  if  it  had  not  been  granted.    The  Court,  interposing  to 

assist 

*    (45)  Travers  v.  Lord  Stnf-     see  the  note,  137.    Kimpton 
ford,  2  Ves.  10.  v.  Eve,  2  Fa.  tf  Bea.  340. 

(46)  Ante,  Vol.  XIV,  136; 
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1812. 

James 

v. 
Down  £8. 


assist'  the  Plaintiff,  and  prevent  his  losing  die  benefit  of 
the  process,  while  he  is  actually  pursuing  it,  cannot  con- 
sider him  entitled  under  the  Order  for  three  or  four 
months  together. 

Therefore  dismiss  this  Motion  with  costs. 


1812. 

April  20th. 

Ju*e\3th,l6tk, 

19/A. 
July  Utk. 
Residence  of 
a  British  sub- 
ject in  an 
Enemy's  conn* 
try  for  the 
purpose  of  a 
trade,  licensed 
by  the  Govern- 
ment of  this 
Country,  not  a 
disability  to 
sue  or  take  out 
a  Commission 
of  Bankruptcy, 


BAGLEHOLE,  Ex  parte  (47). 

fHE  Petition  prayed,  that   a  Commission  of  Bank- 
ruptcy against  the  Petitioner  and  Joseph  Redgrave 
may  be  superseded.   The  objection,  stated  by  the  Petition 
and  Affidavit  to  the  petitioning  creditor  s  debt,  for  goods 

i 

sold  and  money  advanced  between  November  1810  and 
May  1811,  was,  first  that  it  was  composed  in  part  of  goods, 
in  which  Bryant,  the  petitioning  creditor,  was  a  partner 
with  the  bankrupt :  secondly,  that  at  the  time  of  striking 
the  docket,  and  when  the  debt  was  stated  to  have  been 
contracted,  Bryant  was  a  partner  with  Stephen  Smart, 
who  for  nearly  three  years  last  past  has  been,  and  now  is, 
resident  and  trading  at  Rouen,  or  elsewhere  within  the 
French  Dominions:  and  is  therefore  an  alien  enemy; 
without  which  he  could  not  carry  on  business,  and  remain 
free  and  uninterrupted.  The  affidavits  against  the  pe- 
tition stated,  that  Smart  did  not  either  in  his  own  name 
or  in  the  name  of  his  house  of  Smart,  Bryant,  apdCo. 
or  in  any  other  name  in  any  part  or  parts  or  territories 
or  dependencies  of  the  French  Dominions,  carry  on  any 
trade,  &c.  except  that  he  and  the  deponent,  his  clerk, 

haying 


(47)  1  Rose's  Bank.  Cases,  271. 
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haying  had  no  fixed  residence  in  France,  .lived  there  at         1812* 


hotels;  his  letters  being  directed  under  cover  to  other  R  »rhoia. 
persons ;  and  the  only  purpose,  for  which  they  were  in  ^  pari* 
France i  was  to  receive  from  different  houses  in  that 
country  to  whom  consignments  were  made  from  England 
by  the  house  of  Smart,  Bryant,  and  Co*  by  virtue  of 
licences  from  the  King  in  Council,  payments  for  such 
consignments,  either  in  money,  or  in  other  goods  to 
be  remitted  to  England:  that  Smart  did  not  leave  this 
country  until  October  1809;  about  which  time  he  was 
seen  at  Amsterdam,  provided  with  licences  from  the  King 
in  Council  to  ship  grain  and  other  articles  to  this  coun- 
try ;  and  within  two  or  three  weeks  afterwards  he  went 
to  France. 

Sir  Samuel  Romilly,  Mr-  Hart,,  and  Mr*  Cullen,  in 
support  of  the  Petition. 
The  only  circumstance  in  which  the  case  differs  from 
M'Connelv*  Hector  (48),  the  allegation,  that  Smart  was 
not  in  France  for  the  purpose  of  carrying  on  trade,  but 
was  merely  collecting  debts  £ot  consignments,  made  tinder 
licences  from  the  government  of  this  country,  cannot  make 
a  distinction.  Though  Lord  Alvanley  speaks  of  carry- 
ing on  trade,  the  disability  cannot  depend  upon  that 
circumstance,  or  the  nature  of  the  trade.  The  ground 
is,  that  he  was  adhering  to  the  King's  enemies,  owing  a 
temporary  allegiance  to,  and  protected  by,  them ;  whether 
residing  there  for  the  purpose  of  carrying  on  trade,  or  of 
using  the  assistance  of  their  Courts  for  the  recovery  of 
debts,  &c.  The  reason,  stated  by  Rooke,  Justice,  that 
the  fruits  of  the  action  may  not  be  remitted  to  a  hostile 
country  to  furnish  resources  against  this  country,  applies 
equally  to  this  case.  This  permanent  domicil  from  October 
1809  cannot  be  represented  as  a  temporary  residence  merely 

to 
(48)  3  Bo*,  tf  Pul.  113. 
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1*1*.  to  collect  debts.  The  affidavit*  against  th4  petition  are* 
Baolehols  exposed  in  singular  terms,  if  intended  to  exclude  nap 
Ex  parte,  purpose  of  trade ;  denying  that  purpose  with  an  excep- 
tion, which  "amounts  to  an  admission  of  it;  leaving  this 
country  with  licences  to  ship  grain,  Ac*  on  occasion  of 
the  scarcity  here,  and  going  to  France,  and  remaining 
there,  to  receive  payment  fbr  consignments  exported 
from  this  country.  The  result  is  an  admitted  commercial 
partnership  existing  at  this  moment;  under  which  Smart 
h  acting  as  a  French  merchant,  and  bis  residence  for  that 
commercial  purpose.  He  must  be  there  other  as  a 
prisoner,  or  by  permission  as  a  subject ;  not  having  any 
character,  in  which  the  Law  of  this  country  permits  a 
domicil  in  the  country  of  an  enemy.  -    - 

Mr.  Leach,  Mr*  Montague f  and  Mr.  Rose,  fat  the 
Assignees. 
This  partnership  is -at  this  time  engaged  in  trade  with 
France  under  existing  licenses;  and  the  individual  partner 
is  in-  France  conducting  that  trade*  The  question  is, 
whether,  having  gone  to  Holland  under  license  lor  the 
purpose  of  conducting  a  licensed  trade,  and  having  far 
that  purpose  lived  ever  since  in  some  part  of  die  enemy's 
territory >  he  is  incapable  of  bringing  an  action,  and  there* 
fore  of  supporting  a  Commission  of  Bankruptcy,  in  this 
country*  The  right  of  suit  is  denied  to  an  alien  enemy 
on  the  clear  ground,  stated  by  Rooke,  Justice,  that  die 
fruits  of  the  action  may  be  remitted,  and  furnish  re- 
sources to  the  hostile  state*  The  Hesfclence,  supposed  by 
Lord  Alvanley,  is  within  the  same  reason  as  that  of  a 
foreign  subject,  employing  his  industry  and  capital  for  die 
benefit  of  a  foreign  state.  This  person  is  not  derating 
his  industry  and  capital  to  the  benefit  of  a  foreign  state* 
Residing  there  for  the  sole  purpose  of  this  licensed  com* 
merce,  authorized  by  the  policy  of  this  country,  he  must 

be 


CASES  IN  CHANCERY.  &2ft 

be  considered  aa  carrying  on  British  commerce,  as  if  he         1$1& 
was  resident  here.    The  direct  object  of  his  residence  u   Baolkhglm. 
draining  that  country  of  resources  to  be  remitted  to  thia.      ^  parts* 
Commercial  transactions  with  the  enemy,  permitted  by 
license,  must  be  considered  as  advantageous  to  this  country : 
and,  independent  of  the  license,  here  ia  no  commercial 
adherence  within  the  principle  stated  by  hoxd  Alvanley, 
nor  protection  by  the  enemy :  the  affidavits  representing 
Smart  as  living  in  concealment  and  under  an  assumed 
name.    In  Kensington  v.  Jnglis  (49)  the  suit  of  an  alien 
enemy  by  a  British  agent,  under  a  policy  of  insurance  im 
a  trade  authorised  by  license,  was  maintained. 

Sir  Samuel  Romilly,  in  Reply. 
Every  license  is  to  import  or  export  a  particular 
cargo,  not  to  trade  generally;  and  residence  there  for 
that  purpose  could  not  be  necessary.  It  might  as  well  be 
contended,  that  an  enemy,  whose  cargo  was  imported 
into  this  country  by  license,  could  sue.  This  residence 
must  be  considered  voluntary  for  the  personal  objects 
of  the  individual;  felling  directly  within  ATConnell  r» 
Hector.  The  answer  to  the  supposed  effect  of  these 
transactions  by  draining  the  enemy's  country,  i^  that 
from  the  nature  of  all  trade  it  is  advantageous  to  both 
countries. 

The  Lord  Chancellor. 
I  have  not  facts  before  me  sufficient  to  enable  me  to  say,    Commerce  by 
what  is  the  Law  upon  this.  case.    Though  primd  facie  thg  a  person  red- 
demand  of  a  party  resident  in  France  during  this  period,  *       "J.  an 

could  not  be  sustained,  he  might  be  actually  there  under  J 

vFjff  oven  as 

such  circumstances,  that  it  might  be  very  well  sustained  Represents- 

for  tive  of  the 
Crown  of  this 

(40)  8  East,  273.  country,  ille- 

gal, *n<l  the 
subject  of  prize,  however  beneficial  to  this  country,  unless  authorised 
by  license. 
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1819*  for  the  whole  or  a  part,  though  it  might  be  a  very  bene*- 
JIaglriiolk  ^c^  ***  *°  a  subject  °^  this  Country  to  purchase  corfl 
Ex  pvrte.  m  France  and  tend  it  to  this  Country  at  the  present 
period,  yet,  if  he  was  there  without  licence  to  trade,  to 
reside  fcnd  ttade,  such  commerce  would  be  clearly  illegal ; 
and  eveft  that  property  would  be  liable  to  capture  and 
condemnation.  It  is  on  the  other  hand  equally  clear, 
that  the  Crown  may  Authorise  residence  in  an  enemy's 
Country:  but  the  person,  residing  there  under  that  au- 
thority* may  so  tend  himself  to  the  enemy's  purposes  as 
in  A  question  with  this  couritry  to  identify  himself  with 
the  foreign  state.  The  Prize  Courts  have  frequently 
determined,  that,  if  a  person,  residing  by  licence  in  an 
enemy's  Country,  even  the  representative  of  the  Crown, 
should  trade  there,  he  is  not  in  that  character  represent- 
ing the  Crown,  but  is  lending  himself  to  the  purposes  of 
the  enemy,  and  his  property  therefore  would  be  lawful 
prize. 

I  must  before  I  dan  decide  upon  this  petition,  be  in- 
formed, what  was  the  state  of  the  account,  what  were  the 
actual  licences  with  reference  to  trading  and  to  residing, 
and  to  what  extent,  in  thai  period  between  November 
1810  and  May  1811.  My  present  opinion  is,  that  if  a 
person,  having  a  licence  to  travel  and  reside,  and  to  ex- 
port corn  and  other  specified  articles  to  this  Country, 
used  that  licence  beyond  its  expression  for  the  purpose 
of  dealing  in  other  articles,  to  which  it  had  no  relation, 
he  could  not  maintain,  that  such  dealing  was  not  an 
enemy's  dealing* 


The  Lord  Chancellor. 
June  L3f A«         As  to  the  objection  to  the  debt  of  the  petitioning 

creditor,  that  this  partner  was  resident  and  domiciled  in 

the 
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the  Country  of  the  enemy,  and  consequently  could  not  1812. 

maintain  an  action  or  a  Commission  of  Bankruptcy,  if  oA^T^ 
his  existence  in  a  foreign  Country  was  for  a  purpose,  li-  jgfc  parte 
censed  by  the  Crown  of  this  Country,  that  forms  no  ob- 
jection to  the  debt;  and,  looking  at  these  licences,  I  can- 
not upon  the  affidavits  say,  there  is  more  of  existence 
there  than  belongs  to  that  purpose.  If  however  the 
bankrupt  can  establish  before  a  Jury,  that  under  that 
pretence  there  was  a  purpose  of  residence  and  domicil 
in  that  Country,  I  will  not  prevent  his  trying  it,  if  he 
thinks  proper. 

The  other  ground  of  objection,  that  upon  a  fair  ac- 
count there  is  not  sufficient  to  constitute  a  petitioning 
creditor's  debt,  depends  upon  so  many  suggestions  as  to 
particular  transactions,  that,  if  it  is  to  rest  upon  that, 
the  Commissioners  must  look  at  the  account. 


Directions  were  afterwards  given  for  an  action,  to  be 
brought  by  the  petitioning  creditor,  undertaking  to  con- 
fine his  evidence  to  such  debt  as  was  due  at  the  date  of 
the  Commission,  the  bankrupts  not  setting  up  their 
bankruptcy ;  but  upon  the  objection  that,  being  matter 
of  account,  it  could  not  be  tried  in  an  action,  an  issue 
was  proposed;  which  was  afterwards  withdrawn,  and  the 
petition  dismissed  by  consent. 


Vol.  XVIII.  L  L 


[  »1  ] 


PROMOTIONS. 

On  the  29th  of  May,  1812,  the  first  day  of  Trinity 
Term,  Sir  Vicary  Gibbs,  His  Majesty's  Attorney  Ge- 
neral, was  called  to  the  degree  of  Serjeant  at  Law ;  and 
was  appointed  one  of  the  Judges  of  the  Court  of 
Common  Pleas,  on  the  resignation  of  Lawrence,  Jus- 
tice* 

Sir  Thomas  Plumer,  Solicitor  General,  was  appointed 
Attorney  General;  and  Mr.  Oa&row  was  appointed 
Solicitor  General;  and  received  the  Honour  of  Knight- 
hood- 

In  1813,  on  the  creation  of  the  office  of  Vice  Chan- 
cellor, to  which  the  Attorney  General  was  appointed, 
he  was  succeeded  by  Sir  William  Garrow  as  At- 
torney General ;  and  Mr.  Dallas  was  appointed 
Solicitor  General;  and  received  the  Honour  of  Knight- 
hood* 
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ARTICLES. 

See    Contract.      Voluntary    Settle- 
ment, 9. 

ASSETS. 

Leases  for  lives  distributable  as  per- 
sonal estate,  when  there  is  no  spe- 
cial occupant*  or  whero  the  exeeutor 
is  the  special  occupant  273 

See  Baron  and  Fime,  2.  Conver- 
sion of  Estates,  4.  Exemp- 
tion, 1. 

ASSIGNEE.— See  Bankrupt. 

ATTACHMENT,— See  Practice,  9. 


ATTORNEY  and  CLIENT. 

1.  Beneficial  contracts  and  convey- 
ances, obtained  by  an  attorney  from 
his  client  during  their  relation,  as 
such,  and  connected  with  the  sub- 
ject of  the  suit,  being  also  liable  to 
the  charge  of  Champerty,  decreed 
to  stand  as  security  only  for  what 
was  actually  due ;  and  purchases  by 
the  attorney  declared  a  trust  A 
subsequent  deed,  not  a  separate,  in- 
dependent, voluntary  transaction, 
but  under  the  same  pressure,  and 
called  for  under  the  covenant  for 
farther  assurance,  no  confirmation. 
Wood  v.  Bournes.  Page  120 

2.  Attorney  cannot  take  any  thing 
from  his  client  for  his  own  benefit 
pending  the  suit,  but  his  demand : 
nor  a  guardian  from  his  ward  pend- 
ing the  guardianship  nor  at  its  close, 
nor  until  the  relation  and  influence 
have  ceased  in  either  case.  127 

3.  Deeds  deposited  with  a  solicitor 
for  a  particular  purpose,  and,  after 
that  had  failed,  permitted  to  remain 
with  him,  subject  to  the  general 
lien.    Ex  parte  Pemberton.  282 

4.  Whether  an  attorney's  lien  upon 
papers  extends  to  the  original  Will 
of  his  client,  Qu&re.  Ordered  to  pro- 
duce it  before  the  Examiner,  and  for 
the  hearing  of  the  cause  without  pre- 
judice.    Georges  v.  Georges.        294 

5.  Purchase  of  a  reversionary  interest 
by  an  attorney  from  his  client, 
though  in  the  event  advantageous; 
without  fraud,  or  any  representation, 
the  proposal  coming  from  the  client, 
and  no  confidence  upon  that  subject 
both  ignorant  of  the  value.  The 
Bill  charging  fraud  and  misrepre- 
sentation, confidence  and  knowledge 
ori  one  side,  with  ignorance  on  the 
other,  and  not  bringing  forward  the 
only  incorrect  circumstance,  the  re- 
ceipt taken  as  for  money  paid, 
though  the  consideration  was  by  de- 
duction from  a  Bill  of  Costs,  not 
then  of  that  amount,  dismissed  with- 
out costs.     Montesquieu  r.  Sandys, 

6.  Principle  of  relief  against  transac- 
tions between  attorney  and  client 
with  misrepresentation  from  know- 
ledge! acquire    in  the  client's  trans* 
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ATTORNEY  and  CLIENT— cont. 
actions,    or    assumed ;     considered 
either  as  misconduct  or  negligence. 

Page  308 
7.  Whether  a  deficiency  in  value  of 
one-third,  with  breach  of  duty  as  an 
attorney,  &c.  is  not  sufficient  to  set 
aside  a  purchase  from  his  client, 
Quaere.  312 

-  8.  An  attorney  shall  not  take  a  gift  or 
reward  from  his  client,  while  the  con- 
nection subsists.  It  must,  as  in  the 
instance  of  Guardian  and  Ward,  be 
previously  dissolved.  313 

9.  The  circumstance,  that  one  residu- 
ary devisee  was  the  attorney,  who 
drew  the  Will,  not  decisive  evidence 
of  fraud.  Paine  v.  Hall.  476 

See  Counsel.    Interpleader. 

AUTHORITY. 

See  Principal  and  Agent.    Power. 

AUXILIARY  CHARGE. 

See  Charge. 

AWARD.— See  Arbitration. 


B. 


BANK  of  ENGLAND. 

See  Bankrupt,  12.  Evidence,  2.  Re- 
cord. 

BANKER. 

False  representation  by  bankers,  that 
they  have  laid  out  money  in  the 
funds  indictable  as  a  conspiracy.  203 

BANKRUPT. 

1.  Protection  of  Commissioners  of 
Bankruptcy,  granted  at  a  private 
meeting,  on  the  application  of  the 
bankrupt  the  day  after  he  was  served 
with  notice,  and  before  the  first  pub- 
lic meeting,  good.  Order  on  the 
Plaintiff  in  the  action  to  discharge 
the  bankrupt ;  and  the  officer  to  pay 
the  costs.  Ex  parte  Wood.  1 

2.  Commission  of  Bankruptcy  super- 
seded, to  defeat  a  prosecution  for 
omitting  to  surrender  under  circum- 
stances of  erroneous  advice:  no 
fraud ;  and  another  Commission  is- 
sued proceeding.  Ex  parte  Lavender. 

18 
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3.  Creditor's  right  in  bankruptcy  to 
prove  and  avail  himself  of  all  colla- 
teral securities  from  third  persons, 
to  the  extent  of  20*.  in  the  pound. 
Ex  parte  Parr.  Page  65 

4.  BiHs  drawn  and  accepted  by  the 
same  persons,  as  constituting  distinct 
firms :  proof  against  the  acceptor 
without  deducting  the  value  of  a 
security  from  the  drawer.  Ex  parte 
Parr.  65 

5.  Separate  creditors  not  entitled  to 
vote  in  the  choice  of  assignees  under 
a  joint  Commission.  On  that  ground 
a  new  choice  directed ;  though  the 
Lord  Chancellor  would  not  interfere, 
if  a  creditor  had  been  excluded  by 
mistake,  not  for  the  purpose  of  pre- 
venting his  voting.    Ex  parte  Parr. 

65 

6.  Joint  creditors  cannot  vote  in  the 
choice  of  assignees  under  a  separate 
Commission,  even  if  there  is  only 
one  separate  creditor:  but  an  ar- 
rangement will  b«  made  for  the  joint 
creditors  by  order.  70 

7.  The  choice  of  assignees  is  with  the 
creditors,  entitled  to  prove  under 
the  Act  of  Parliament;  excluding 
persons,  who  could  not  be  adtnitted 
without  an  Order;  as  separate  cre- 
ditors under  a  joint  Coinmipsion; 
now  admitted  under  the  General 
Order  (  8th  March,  1794 ).  70 

8.  Joint  creditors  not  entitled  to  vote 
in  the  choice  of  assignees  under  a 
separate  Commission;  the  choice 
being  on  the  Commissioners  who 
went  in  by  their  right  under  the  Act 
of  Parliament,  not  under  an  Order. 
Ex  parte  Longman.  7 1 

9.  General  Order  in  bankruptcy  ( 8th 
March,  1794)  not  intended  to  alter 
the  rights  of  joint  and  separate  cre- 
ditors with  regard  to  each  other.  71 

10.  Bankrupt's  right  to  petition  in  re- 
spect of  his  interest  in  the  surplus. 

81 

11.  After  an  Order  in  bankruptcy  for 
liberty  to  bring  an  action  with  spe- 
cial directions  for  a  production  of 
papers  and  not  to  set  up  the  bank* 
ruptcy,  a  bill  of  discovery  cannot  be 
filed.  Cooke  ?•  Marsh.  209 
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BANKRUPT— continued. 

12.  The  Bank  of  England  not  entitled 
to  prove  under  a  Commission  of 
Bankruptcy  by  a  elerk  without  a 
power  of  attorney.  A  General  Or- 
der to  enable  them  proposed.  Ex 
parte  The  Bank  of  England. 

Page  228 

13.  Short  bill  in  die  hands  of  a  bank- 
rupt, as  agent,  and  not  by  consent 
or  the  course  of  dealing  considered 
as  cash,  to  be  returned ;  or  the  pro- 
ceeds, received  after  the  bank- 
ruptcy; though  the  bill  was  due 
previously,  and  retained  so  as  to 
discharge  the  indorser.  Ex  parte 
SoUers.  229 

14.  Judgment  in  an  action  against  a 
bankrupt,  not  followed  by  execu- 
tion, the  bankrupt  having  surrender- 
ed in  discharge  of  his  bail,  not  an 
election  to  proceed  at  law,  prevent- 
ing the  Plaintiffs  going  in  under  the 
Commission.  Ex  parte  Arundel.  231 

15.  Set-off  in  bankruptcy  of  a  debt  of 
the  bankrupts  to  one  partner  sepa- 
rately against  a  joint  debt  of  him 
and  his  partner  on  their  bond  to 
secure  the  separate  debt  of  the  for- 
mer. Ex  parte  Hanson.  232 

IB.  Consignment  with  authority  to  sell, 
to  reimburse  advances  on  the  con- 
signment; any  deficiency  to  be  made 
good :  and  the  surplus,  if  any,  re- 
stored. Part  of  the  goods  being 
sold  to  the  consigners,  proof  under 
their  bankruptcy  was  limited  to  the 
balance  of  the  original  advance. 
Ex  parte  Thompson,  234 

17.  Commitment  by  Commissioners  of 
Bankruptcy  for  an  unsatisfactory 
answer  of  the  bankrupt  illegal :  the 
recital  of  the  previous  examination 
not  correctly  stating  the  admissions, 
upon  which  the  question  was  found- 
ed. Re-examination  directed:  the 
bankrupt  being  in  custody  also  under 
a  surrender  by  his  bail.  Ex  parte 
Hiams.  237 

18.  Whether  a  person  committed  by 
Commissioners  of  Bankruptcy  can 
be  discharged  on  petition  without  a 
Habeas  Corpus,  Quaere.  Ex  parte 
Hiams.  237 

10.  Assignee  in  bankruptcy  charged 
with  interest,  not  as  partner  in  the 
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bank,  into  which  the  money  was 
paid  by  direction  of  the  creditors, 
but  for  keeping  it  there  too  long. 
Ex  parte  Baker.  Pag*  2*6 

20.  Order  for  joint  creditors  to  vote 
in  the  choice  of  assignees  under  a 
separate  Commission  of  Bankruptcy, 
the  petitioning  creditor,  a  joint  cre- 
ditor, , consenting;  and  the  only  se- 
parate debt  being  under  10L  Es 
parte  Jones.  283 

21.  Order  for  joiut  creditors  to  vote 
in  the  choice  of  assignees  under  a 
separate  Commission  of  Bankruptcy, 
the  petitioning  creditor,  a  joint  cre- 
ditor, whose  debt  overbalanced  the 
separate  debts,  consenting.  Ex 
parte  Taylor.  284 

22.  Bankrupt  under  commitment  may 
petition  to  supersede  the  Commis- 
sion.   Ex  parte  M'Genmis.         289 

23.  Mortgagee,  having  given  up  his 
mortgage,  and  proved  under  a  Com* 
mission  of  Bankruptcy  against  the 
mortgagor,  not  allowed  to  retract; 
Ex  parte  Bournes.  290 

24.  Order  on  application  of  a  bank- 
rupt committed  to  bring  him  again 
before  the  Commissioners ;  if  no  ef- 
fects, the  fees  to  be  paid  out  of  fu- 
ture effects,  if  any.  If  recommitted, 
he  would  find  it  difficult  to  obtain 
another  Order.  Ex  parte  Cohen.  294 

25.  Order  by  Lord  Thurlow,  that  a 

J  petitioning  creditor,  who  has  neg- 
ected  to  prosecute  a  Commission  of 
Bankruptcy,  shall  not  have  another. 
Ex  parte  Masterman. *  298 

26.  Practice  of  striking  a  docket  for 
the  purpose,  not  of  a  Commission  of 
Bankruptcy,  but  of  compelling  a 
composition,  disapproved,  and  not 
aided.  298 

27.  Petition  to  stay  a  bankrupt's  cer* 
tificate  upon  allegation  of  conceal- 
ment, sworn  to  only  upon  informa- 
tion and  belief,  dismissed  with  costs. 
Ex  parte  Joseph.  040 

28.  Effect  of  stat  49  Geo.  III.  c.  12L 
s.  14.  A  creditor  coming  in  under 
a  Commission  of  Bankruptcy  for  the 
purpose  of  reNef,  waives  Ins  per- 
sonal remedy.  311 

29.  Distinction  as  tp  signing  bank- 
rupt's certificate :  depending  on  the 
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BANKRUPT— continued* 

caprice  of  the  creditors :  but,  if  no 
wilful  concealment,  the  Coirimis- 
sioners  are  bound  to  sign,  and  the 
Lord  Chancellor  to  allow,  without 
regard  to  conduct  previous  td  the 
bankruptcy.  Page  342 

80*  Preference  in  contemplation  of 
bankruptcy,  however  moral  the  act, 
void.  342 

91.  By  the  bankruptcy  of  the  Plain- 
tiff* the  rait  becomes  defective :  if 
not  abated  by  analogy  to  law*  The 
assignees  ordered  to  be  made  par- 
ties in  a  limited  time,  or  the  bill  to 
be  dismissed,  whether  with  costs, 
Qucere.    Randall  v.  Mumford.    424 

92.  Practice  of  the  Court  of  fix- 
chequer;  holding  the  bankruptcy  of 
the  Plaintiff  no  abatement;  and 
therefore  dismissing  the  Bill  with 
costs  for  want  of  prosecution.    426 

33.  Upon  the  bankruptcy  of  the  Plain- 
tiff in  an  Injunction  Bill  the  assig- 
nees to  be  made  parties,  or  the 
Injunction  dissolved.  427 

34.  Whether  assignees  under  a  Com- 
mission of  Bankruptcy  against  the 
Plaintiff  are  made  parties  by  Bill 
of  Revivor  or  Supplemental  Bill  in 
nature  of  it,  &c.  Quart.  428 

35.  Property  may  be  limited  to  a  man, 
to  go  over  on  a  certain  event,  as 
bankruptcy :  but,  while  his  pro- 
perty, it  must  be  subject  to  the  in- 
cidents of  property,  and  therefore 
to  debts.   Brandon  v.  Robinson.  429 

36.  Trust  to  pay  the  dividends  from 
time  to  lime  into  the  proper  hands 
of  a  man,  or  on  his  proper  order  or 
receipt,  subscribed  with  his  own 
hand,  that  they  should  not  be  granU 
able,  transferable,  or  otherwise  as- 
signable by  way  of  anticipation  of 
any  unreceived  payment,  or  any 
part  thereof:  on  his  decease  the 
principal  to  be  paid  to  such  persons 
as  in  a  course  of  administration 
would  become  entitled  to  his  per- 
sonal estate,  and  as  if  it  had  been  bis 
personal  estate,  and  he  had  died  in- 
testate. An  interest  for  life  in  the 
dividends,  assignable  under  a  Com- 
mission of  bankruptcy :  with  a  limi- 
tation over  of  the  principal  to  those 
entitled  under  the  Statute  ofDis- 
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tributions.     Brandon  v.  Robinson* 

Page  429 
37*  Order  for.  payment  out  of  a  bank- 
rupt's estate,  with  interest  to  the 
time  of  payment,  Hi  preference  to 
all  other  creditors,  with  costs,  Under 
Stat.  61  Geo.  Ill,  o.  15,  #•  48,  for 
an  issue  of  Exchequer  Bills  to  re- 
lieve commercial  credit.  Ex  porta 
Holdch.  436 

38.  A  Petition  itt  bankruptcy,  praying 
distinct  orders  under  several  Com- 
missions, requires  several  stamps 
Ex  parte  Wilson.  438 

39.  Right  of  joint  creditors  under  a 
separate  Commission  of  Bankruptcy 
to  an  account  and  application  of 
joint  effects ;  limited  as  to  the  sepa* 
rate  estate  to  the  surplus  not  voting 
in  the  choice  of  assignees. .     .     442 

40.  Petition  to  have  a  CJoinmiss/on  of 
Bankruptcy,  of  i  date*  ptevion*  to 
the  act  of  bankftiptejr,  fesealed,  re- 
fused.   lEat  potto  OkeeseuHiakt.  480 

41.  Commission  of  Bankruptcy  re- 
sealed  to  correct  a  mistake  in  a 
name,  if  not  opened*'  480 

See  Alien  EnemJy,  1.  Interpleader, 
2.  Notice.  Scandal,  1,  2,  Ven- 
dor and  Vendee,  % 

BANNS.— See  Marriage,  2. 

BARON  and  FEME. 

1.  Advances  to  a  married  woman,  de- 
serted by  her  husband,  on  the*  credit 
of  a  fund  in  Court,  her  property, 
for  her  maintenance,  elceeding  the 
income  of  that,  reimbursed  out  of 
the  capital.     Guy  v«  Pearkes.      196 

2.  In  the  distribution  of  separate  pro- 
perty of  a  married  woman  as  assets 
after  her  death,  a  bond  not  entitled 
to  priority.     Anonymous.  258 

3*  Right  of  a  married  woman  to  dis- 
pose of  property  settled  in  trust  for 
her  separate  use,  to  be  paid  into 
her  hands,  on  her  receipt,  &d. ;  un- 
less restrained  to  payment  not  by 
anticipation.  434 

See  Infant,  2,  4.  Lunacy,  1.   Re- 
presentatives, 1. 

BILL.— See  Scandal,  3. 

BILL  of  DISCOVERY. 
See  Bankrupt,  1 1. 
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BILL  of  EXCHANGE.— See  Notice. 

BILL  (PRAYER  of). 

See  Pleading,  1. 

BILL,  SHORT.— See  Bankrupt,  13. 

BOND  of  RESIGNATION. 
See  Resignation* 

BOOKS  of  BANK  of  ENGLAND. 
See  Evidence,  2. 

BREACH  of  COVENANT. 

See  Forfeiture,  1.    Lenox  and  Les- 
see, 1. 

BREWHOUSE.— See  Nuisance,  2. 

BRICKS.— See  Nuisance,  4. 

C. 

CERTIFICATE. 

See  Bankrupt,  27, 29. 

CHAMPERTY. 

,  Bond  set  aside  as,  though  not  strictly 
champerty,  near  it.  Page  128 

See  Attorney  and  Client,  1.  Main- 
tenance. 

CHARGE. 

<  Distinction  between  legacies,  charged 
on  the  land  as  an  auxiliary  fond, 
and  a  portion  of  the  land,  or  its 
produce,  when  directed  to  be  sold. 
An  unattested  paper  has  effect  in 
the  former  case:  not  in  the  latter. 

167 
See  Merger,  2,  3,  4. 

CHARITY. 

1.  Lease  of  a  charity  estate  set  aside 
for  undervalue,  if  considerable.  An 
under-lease,  at  a  fine,  Hot  conclu- 
sive; part  being  ascribed  to  the 
good-will  of  a  trade  established,  and 
repairs.  Inquiry  directed,  whether 
the  rent  was  fair  and  adequate;  dis- 
tinguishing, how  much  of  the  pre- 
mium on  the  under-lease  resulted 
from  the  good-will  and  repairs,  and 
how  much  from  the  value  of  the 
lease  above  the  rent  reserved  to  the 
Charity.  Attorney-General  v.  Mag- 
wood.  315 

2.  The  proper  relief  given  upon  an 
information  for  a  charity  without  a 
specific  prayer.  Attorney-General 
v.  Brooke*  319 

3.  Trustee-  for  a  charity  cannot  with- 
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out  an -adequate  consideration  let 
for  ninety-nine  years ;  not  being  the 
.  ,  ordinary  course  of  provident  ma- 
nagement :  much  less  with  covenant 
for  perpetual  renewal  without  aa 
equivalent    for    the    inheritance. 

Page  MM 
4.  Leases  of  charity  estates  for  twenty- 
one    years,    the  lessors  being  not 
mere  trustees,    but  having  also  a 
beneficial    interest,    set     aside     as 
breaches  of  trust  by  under-value. 
Attorney-General  v.  Wilson.         518 
See  Legacy,    1.     Re-hearing,    1. 
Residue,  1.     Trust,  2. 

CHILD. 

See  Advancement.    Natural  Child. 
Portion*    Satisfaction,  1, 2,  3. 

CLIENT. 

See  Attorney.  Counsel*  Pleading,  3. 

COAL. 

See  Trespass,  1.     Vendor  and  Ven- 
dee, 1. 

COMMITMENT. 

See  Bankrupt,  17,  18,  22. 

COMMITTEE.— See  Lunacy,  1. 

CONDITION. 

Legacy  on  condition  to  be  void  in  case 
the  legatee  should  succeed  in  the 
event  of  the  death  of  A.  without 
issue  of  her  body ;  payment  decreed 
in  the  life  of  A.  and  without  secu- 
rity. Fawkes  v.  Gray.  131 

CONFIRMATION. 

See  Attorney  and  Client,  1  • 

CONSIDERATION. 

See  Marriage,  1.     Voluntary  Settle- 
ment. 

CONSPIRACY.— See  Banker. 

CONTEMPLATION    op     BANK- 
RUPTCY.—See  Bankrupt,  34. 

CONTRACT. 

1.  Misrepresentation,  though  in  a 
slight  degree,  is  an  objection  to  a 
specific  performance.  Distinctioa 
upon  a  bill  to  rescind  the  contract 
Cadman  v.  Homer.  10 

2.  General  rule,  that  a  Court  of  Equity 
will  not  assist  a  person,  who  has 
obtained,  or  wishes  to  get  rid  of,  an 
agreement,  or  deed,  on  the  mere 
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CONTRACT— continued. 

ground  of  intoxication.  Exception, 
where  any  contrivance  was  used  to 
draw  him  in  to  drink ;  or  any  unfair 
advantage  made  of  his  situation :  or 
that  extreme  state  of  intoxication, 
depriving  a  man  of  his  reason; 
which  even  at  law  would  invalidate 
a  deed.  Cooke  v.  Clayworth.  Page  12 

3.  Equitable  discretion  to  lend,  or  re- 
fuse aid  to  execute  a  contract  for 
purchase  not  arbitrary.  1 1 1 

4.  Agreement  for  a  lease,  in  part  per- 
formed by  possession  taken,  though 
without  express  assent,  acquiesced 
in,  and  expenditure  permitted :  spe- 
cific performance  according  to  the 
Plaintiff's  evidence  against  the  as- 
sertion of  a  right  of  resumption  by 
the  answer  and  one  witness,  not 
proving,  that  it  was  admitted. 
Gregory  v.  Mighell  328 

.  6,  Specific  performance;  the  lapse  of 
time  being  trifling,  and  the  result  of 
fraud.     Savage  v.  Brocksopp.   .    335 

6.  The  relief  by  delivering  up  a  con- 
tract requires  a  stronger  case  than 
to  resist  a  specific  performance. 
Savage  v.  Brocksopp.  335 

7.  Specific  performance  against  a  pur- 
chaser under  a  power  of  sale  in  a 
mortgage  deed  without  the  mort- 
gagor, though  under  a  covenant  to 
the  mortgagee  to  join  in  a  sale, 
without  costs;  the  only  authority 
produced  not  being  in  print.  Cor- 
der  v.  Morgan.  344 

8.  The  rule,  "  In  pari  delicto  melior 
"  est  conditio  possidentis, "  prevent- 
ing suit,  is  not  universal ;  admitting 
degrees  of  guilt  by  concurring  in 
the  same  .criminal  act.  Therefore 
against  a  private  agreement,  ob- 
tained by  a  father  from  his  son,  in 
derogation  of  an  allowed  sale  of  the 
command  of  a  post-office  packet  by 
the  former  to  the  latter,  an  account 
was  decreed.     Osborne  v.  Williams. 

37a 

9.  Contract  for  the  sale  of  an  existing 
and  a  reversionary  lease  not  specifi- 
cally performed  without  a  produc- 
tion of  the  title  of  the  lessors.  The 
objection  not  waived  by  a  premature 
conditional  approbation  of  the  title 
by  the  purchaser's  Counsel :  but  the 


CONTRACT— continuedr 

expence  incurred  in  making  out  the 
title  before  this  objection  was  taken, 
repaid.       Deverell  v.  Lord  Bolton* 

Page  505 

See  Frauds  (  Statute  of).     Lessor 

and  Lessee$    1*      Marriage,  1. 

Principal  and  Agent.   Voluntary 

Settlement. 

CONVERSION  op  ESTATE. 

1.  Conversion  directed,  by  Will  of 
real  estate  into  personal,  not  to  all 
intents,  but '  for  the  purpose  onlv  of 
answering  legacies  and  annuities : 
subject  to  that  as  to  the  real  estate 
a  resulting  trust  for  the  heir ;  which 
cannot  be  affected  by  an  unattested 
codicil,  bequeathing  a  lapsed  share 
of  the  residue.    Hooper  v.  Goodwin. 

15(1 

2.  Conversion  of  real  estate  into  per- 
sonal complete  for  all  the  purposes 
of  the  Will,  not  for  the  next  of  kin, 
in  case  of  lapse.  165 

3.  Real  estate  cannot  be  converted 
into  personal  by  Will  so  as  to  enable 
the  testator  to  make  a  direct  dis- 
position of  it  by  an  unattested 
codicil.  166 

4.  Copyhold  conveyed  on  trust  to  sell: 
the  money  to  be  deemed  part  of  hie 
personal  estate,  and  in  trust  for  Buch 
uses  as  he  should  by  Deed  or  Will 
appoint ;  and  in  default  for  his  right 
heir.  A  Will,  executed  on  the  same 
day,  but  not  referring  to  the  deed, 
directing  a  sale  of  partioular  pro- 
perty, and  disposing  of  the  personal 
estate  in  general  terms,  held  not 
applicable  to  the  estate,  conveyed 
by  the  deed;  which  w$nt  to  the 
heir;  no  use  being  by  the  subse- 
quent instrument  declared ;  if  the 
estate  was  converted.  Lowes  ▼. 
Hackward.  168 

COPy.— See  Evidence,  8. 

COPY  of  BOOKS  of  the  BANK  of 
ENGLAND.— See  Evidence,  2,  3. 

COPYHOLD. 

Whether  purchaser  of  copyhold  must 
be  presumed  to  have  notice  of  every 
thing  on  the  Court  Rolls,  Quare. 

462 
See  Devise,  3. 
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COSTS. 

The  bill  being  dismissed,  costs  to  tbe 

Plaintiff  on  account  of  the  difficulty 

and   novelty  of  the  case,   refused. 

Wykham  v.  Wykham.  Page  395 

See  Practice,  1,  4. 

COUNSEL  and  CLIENT. 
Counsel  or  attorney  cannot  be  called 
•poo  to  reveal  tbe  advice  given  to 
the    client       Demurrer    therefore 
over-ruled  as  to  the  case;  and  al- 
lowed as  to  the  opinion.  474 
See  Pleading,    3.      Vendor    and 
Vendee,  3. 

COVENANT. 

Sea    Forfeiture,     1.       Lessor    and 
Lessee,  1. 

COVENANT  to  REPAIR. 

Sea  Forfeiture.  Lessor  and  Lessee,  3. 

CRIMINAL  ACT  or  CONTRACT. 
See  Contract,  8. 


D. 


DECLARATION.— See  Evidence,  10. 

DECREE.— See  Appeal,  1. 

DECREE  on  DEFAULT. 
See  Rehearing,  I. 

DEED. 

1.  As  to  extending  or  reducing  an  ex- 
press limitation  in  a  deed  by  impli- 
cation,  Quare.  422 

X.  Instrument,    though  void  at   law, 
nay  be  sustained  in  equity.        423 
See  Power,  1. 

DEFAULT.— See  Rehearing,  1. 

DEMURRER. 

See  Pleading,  3.     Practice,  5. 

DEMURRER  (Ore  trnus.) 

See     Party.        Voluntary      Settle- 
ment, 1. 

DEVISE. 

j.  Devise  by  implication  from  the 
mere  recital  of  an  erroneous  con- 
ception of  right.  As  to  an  implied 
election,  the  Will  imposing  an  ex- 
press election  in  favor  of  another 
person,  Qucere.  Dashwood  v.  Pey- 
ton. 27 

2.  Devise  to  B.  after  the  death  of 
A. — B.  being  the  heir  at  law,  a 
necessary  implication  for  A.  for  life. 

40 


DEVISE— <xm/tm«e£ 

3.  Under  a  devise  of  "  all  my  real 
"  property  "  copyhold  estate  passed 
to  the  devisee  end  hie  heirs.  NiehoHs 
r.  Butcher.  Page  193 

4.  Devise  in  remainder  to  "  the  said 
"  T.B.  for  life,"  end  after  hie  de- 
cease to  "  the  said  T.  B.  eon  of  my 
"  nephew  8. "  end  his  heirsv  A 
nephew  of  the  seme  Berne- M  T.B.9 
not  being  before  mentioned,  end  in 
every  other  instance  the  devisee 
being  pointed  out  by  reference  end 
particular  description  of  the  degree 
of  relationship,  tbe  great-nephew 
held  to  be  intended  in  both  limita- 
tions.   Chambers  v.  Braitsford.    368 

5.  Entry  of  tbe  devisee,  having  also  a 
mortgage,  presumed  to  be  es  de- 
visee, if  no  trace  appears  of  any  of 
the  stepB  usually  taken  by  a  mort- 
gagee to  get  into  possession.        393 

See  Election.     Resulting    Trust. 
Trust.    WilL 

DISABILITY.— See  Alien  Enemy,  1. 

DISCOVERY.— See  Bankrupt,  11. 

DIVIDENDS.— See  Stock. 

DOUBLE  PORTION. 
See  Portion,  2. 

DRAWER— See  Notice. 
DRUNKENNESS— See  Contract,  2. 

E. 
ELECTION. 

1.  Devise  by  raising  a  ease  of  elec- 
tion, expressly  or  by  clear  impli- 
cation. 41 

2.  Devise  to  the  heir  after  tbe  death 
of  the  devisor's  wife:  a  necessary 
implication  that  the  wife  shall  take 
for  life :  but  no  implication  for  her 
upon  such  a  devise  of  another  man's 
estate  through  the  medium  of  elec- 
tion. 48 

3*  Principle  of  election ;  giving  a  right 
not  to  the  thing  itself,  bat  to  com- 
pensation out  of  something  else. .  49 
See  Bankrupt,  14.     Devise,  1,  4. 
Infant f  o>  G» 

ENEMY.— See  Alien  Enemy. 

EQUITABLE  ESTATE. 

See  Equitable  Recovery,  I,  % 
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EQUITABLB   JURISDICTION. 

See  Jurisdiction. 

EQUITABLE  RECOVERY. 

1.  Equitable  estates  barred  by  equit- 
able recovery,  if  there  is  an  equit- 
able tenant  to  the  precipe.  Page  418 

2.  Equitable  estate  in  remainder, 
though  united  with  the  legal  fee  in 
trust  to  secure  the  limitations,  barred 
by  an  equitable  recovery.  418 

3.  Equitable  recovery,  when  nothing 
but  equitable  interests  interposed 
between  the  legal  estate  and  the 
ulterior  equitable  interest.  419 

See  Power,  1. 

ESTATE.— See  Interest.     Will,  2. 

ESTATE,  EQUITABLE. 

See  Equitable  Recovery,  1 ,  2. 

EVIDENCE. 

1.  A  single  witness  not  corroborated, 
not  sufficient  against  positive  denial 
by  the  answer.     Cooke  v.  Clayworth. 

12 

2.  Copies  of  the  books  of  the  Bank  of 
England  are  evidence :  but  upon  a 
question,  whether  the  signature  to  a 
transfer  is  the  genuine  hand- writing, 
the  book  must  be  produced*  Auriol 
v.  Smith.  198 

3.  Copy  of  the  parish  register  evi- 
dence. 204 

4.  A  single  witness  cannot  prevail 
against  the  answer,  unless  confirmed 
by  circumstances.  Savage  v.  Brock- 
sopp.  335 

5.  Answer  read  as  evidence,  contrasted 
with  the  other  evidence,  not  for  the 
purpose  of  discrediting  it.  Savage 
v.  Brocksopp.  335 

6.  Evidence  of  conversation  over-heard 
by  a  witness  placing  himself  behind 
wainscot,  Arc.  received  with  great 
caution.     Savage  v.  Brocktopp.    335 

7.  Distinction  at  Law  and  in  Equity  as 
to  reading  the  answer.  At  Law  the 
whole  must  be  read.  330 

8.  As  to  admitting  in  evidence  a  parish 
register,  not  kept  according  to  the 
Canori,  requiring  weekly  entries,  or 
a  copy  without  proof,  that  the  ori- 
ginal is  not  to  be  found,  Quaere. 
Walker  v.  WingfieM.  443 

0.  Parish  register  admissible  evidence 
notwithstanding  the  loss  of  a  leaf, 


EVIDENCE— contmmed. 

not  destroying  the  series  of  entrieaw 
Walker  v.  Wingfield.  Paae  443 

10.  Declarations  of  relations  evidence 
of  pedigree,  but  inconclusive  with- 
out shewing  on  what  occasion,  what 
led  to  them,  &c.  Whether  a  phy- 
sician or  servant*  who  attended  the 
family,  can  be  admitted  as  one  of 
the  family,  Quare.  Walker  v.  Wing- 
field.  443 

11.  Object  of  taking  evidence  in  secret 
to  prevent  attempts  to  support  de- 
fective evidenoe  already  given:  but 
farther  inquiry,  when  necessary, 
not  refused.  443 

See  Portion,  3. 

EXAMINATION  (  Insufficient.) 
See  Practice,  2. 

EXECUTION. 
Separate  execution  under  joint  judg- 
ment. 441 
See  Power. 

EXECUTOR. 
Executor's    right    to  retain  his  own 
debt.  296 

See  Administrator.  Assets.  Repre- 
sentative.   Residue,  1,  2,  3,  4,  & 

EXEMPTION. 

1.  The  personal  estate  being  the  pro- 
per and  primary  fund  for  the  pay- 
ment of  debts  and  legacies,  can  bo 
exempted  only  by  express  decla- 
ration, or  plain  and  unequivocal 
manifestation  of  intention;  and 
neither  charge,  nor  a  direction  to 
sell,  nor  the  creation  of  a  term  for 
payment,  will  exempt  the  personal 
estate.     Tower  r.  Lord  Rous.        1 32 

2.  The  circumstance  that  the  residu- 
ary legatee  is  the  first  taker  of  the 
real  estate,  sometimes  held  a  ground 
for  exempting  the  personal.         140 

EXONERATION.— See  Exemption. 


F. 


FATHER  and  CHILD. 

See  Advancement.     Portion.    Satis- 
faction, 1,  2,  3. 

FEMALE  INFANT. 
See  Infant,  2,  4. 
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FEME* — Sec  Boron* 

TIRE. — See  Lessor  and  Lessee,  2. 

FORECLOSURE— See  Mortgage,  2. 

FOREIGN  RESIDENCE. 

See  ARen  Enemy. 

FORFEITURE. 

1.  Relief  against  forfeiture  of  a  lease 
for  breach  of  covenant  not  extended 
beyond  the  case  of  payment,  as  in 
the  instance  of  rent,  to  the  other 
covenants;  as  to  repair.  Hill  v. 
Barclay.  Page  56 

2.  Statute  4  Geo.  II.  c.  22,  regulating 
the  relief  of  a  tenant  against  a 
forfeiture  for  a  breach  of  covenant 
by  non-payment  of  rent  60 

3.  No  relief  against  forfeiture  by 
breach  of  covenant  not  to  assign 
without  licence.     .  63 

4.  The  ground  in  Hack  v.  Leonard, 
( 9  Madd.  01.)  for  relief  against 
breach  of  covenant  to  repair,  if  not 
such  as  to  make  repair  before  the 
end  of  the  term  impracticable,  dis- 
approved. 61 

FRAUD. 

See  Attorney  and  Client,  1,  9.  Con- 
tract, J.  Jurisdiction,  2,  3. 
Trust,  2. 

FRAUDS,  (Statute  of). 

1.  Bill  for  specific  performance.  Plea 
to  the  relief,  and  to  the  discovery, 
except ( stating  the  particulars)  of 
the  Statute  of  Frauds,  with  an 
averment,  that  there  was  no  con- 
tract in  writing,  signed,  Sec.  unless 
the  note  in  the  bill  mentioned  can 
be  so  considered,  and  for  answer  (  as 
to  the  excepted  particulars )  ad- 
mitting the  note,  &c.  over-ruled,  as 
tendering  an  immaterial  issue.  Mo- 
rison  v.  Tumour.  17& 

2.  Whether  a  note,  written  in  the  third 
person,  "  Mr.  T.  proposes,"  &c. 
(  making  an  offer  to  purchase  )  being 
accepted  amounts  to  a  contract  in 
writing  signed,  within  the  Statute  of 
Frauds,  Quaere.  Morison  v.  Turnour. 

175 
See  Will,  1. 

G. 

GENERAL  RESIGNATION  BOND. 

See  Resignation  Bond,  2.  . 


GUARDIAN  and  WARD. 

Act  of  guardian  without  authority,  if 
beneficial  to  the  infant,  protected. 

Page  273 
See  Attorney  and  Client,  2, 8. 


H. 


HABEAS  CORPUS. 

See  Bankrupt,  18. 

HARBOUR.— See  Nuisance,  3. 

HAY.— See  Tithes,  1. 

HEIR. 

See  Conversion  of  Estate,  1,  4.  In- 
fant, 2.  Representative.  Rest- 
due,  A.    Resulting  Trust.     Trust. 

HIGHWAY.— See  Nuisance,  3. 

HUSBAND. 

See  Baron  and  Fime.    Infant.  .  Lu- 
nacy, 1.     Representative,  1. 


I. 


ILLEGAL  ACT,  &c. 

Lord  Thurlow's  opinion,  that  in  all 
cases  money  paidi  for  an  illegal 
purpose  may  be  recovered.       382 

ILLEGITIMATE  CHILD. 

See  Natural  Child.  Portion,  4.  Sa- 
tisfaction, 3. 

IMPERTINENCE. 
See  Scandal,  1,  3. 

IMPLICATION. 

See  Deed,  1.  Devise,  12.  Elec- 
tion, 1, 2.     Power,  1.     Will,  5. 

IMPLIED  COVENANT  for  TITLE. 
See  Vendor  and  Vendee,  2. 

INCLOSURE. 

1.  Specific  performance  of  a  contract 
for  sale  of  an  allotment  under  an 
Inclosing  Act  before  the  award :  the 
Act  expressly  enabling  a  sale,  and 
declaring  the  conveyance  valid,  be- 
fore the  award;  and  the  purchaser 
having  notice  of  the  circumstance!. 
Kingsley  v.  Young.  207 

2.  Award  under  Inclosing  Act,  rather 
evidence  of,  than  constituting  tide. 

20* 
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INCQNStSTENT  LIMITATIONS. 

See  Will,  6. 
INDICTMENT.— See  Jurisdiction,  1. 

INFANT. 

1.  Decree  of  foreclosure  against  an  in- 
fant with  a  day  to  shew  cause.  (This 
has  been  altered  since  in  Monday  v. 
Monday,  1  Ves.  Sf  Bea.  223 ;  direct- 
ing, in  case  the  mortgagees  consent 
to  a  sale,  an  inquiry,  whether  it  will 
be  for  the  infant's  benefit.)  Qoodier 
y.Ashton.  Page  S3 

2.  Female  infant  not  bound  by  agree- 
ment to  settle  her  freehold  estate  on 
marriage,  without  an  option  when 
twenty-one,  to  refuse ;  but  hen  heir 
bouud  under  the  circumstances ; 
claiming  as  special  occupant;  the 
subject  being  leaseholds  for  lives, 
frequently  during  and  since  the  co- 
verture renewed  by  the  husband, 
who  had  settled  his  own  estate ;  the 
settlement  confirmed  by  her  repeated 
acts  and  fines,  though  not  of  the  life 
estates,  and  by  Orders  of  Court; 
children  having  existed,  though  de- 
ceased under  age;  no  claim  for  many 
years:  and  during  eighteen  an  ad- 
verse possession  against  a  former 
heir  by  the  husband  :  the  Bill  claim- 
ing, not  against  his  assets,  but  merely 
an  account  since  his  death  against 
his  devisee  for  life;  whose  posses- 
sion commenced  long  since  the  fall 
of  the  surviving  life  in  the  original 
leases.  Milner  v.  Lord  Harewood.  259 

3.  Interest  of  an  infant  not  affected  by 
the  recital  of  a  deed  made  during 
infancy.  274 

4.  Though  a  female  infant  is  not  bound 
by  an  agreement  on  marriage  to  settle 
her  real  estate,  if  she  /does  not,  when 
of  age,  choose  to  accede  to  it,  her 
husband  would  not  be  permitted  to 
aid  her  in  defeating  it:  nor  is  her 
act  during  coverture  effectual.      276 

6.  Partial  accession  at  the  age  of  21 
to  a  settlement  by  a  female  infant  an 
an  election  to  abide  by  the  whole. 

277 

6.  Incapacity  of  infant  to  elect.  393 
See  Guardian  and  Ward. 

INFLUENCE.— SeeAttomey  andClient. 

INFORMATION. 

See  Charity,  2.    Nuisance. 


INJUNCTION. 

1.  No  Injunction  until  appearance  or 
default.  White  v.  Klevers.   Page  All 

2.  The  subsequent  Order,  extending 
an  Injunction  against  proceeding  at 
Law,  to  stay  trial,  not  discharged 
separately ;  but  the  Injunction,  as 
extended,  must  be  dissolved  gene- 
rally upon  the  answer  by  the  usual 
Order  nisi  subject  to  shewing  ex- 
ceptions for  cause,  or  the  undertak- 
ing to  shew  cause  on  the  merits* 
Eamshaw  v.  ThomhiU.  4B5 

3.  Distinctions  in  practice  between  in- 
junctions to  stay  waste,  or  the  sale 
of  an  estate,  and  against  an  action* 

488 

4.  Injunction  before.action  commenced 
prevents  the  commencement;  after 
action  stays  execution  only  in  Chan- 
cery, differing  from  the  Exchequer, 
without  a  distinct  application  to  stay 
trial.  488 

5.  Injunction  extended  to  stay  trial  on 
affidavit,  that  Plaintiff  cannot  safely 
go  to  trial  without. the  answer,  and 
believes  it  will  produce  discovery 
material  to  his  defence.  488 

6.  Injunction  against  draining  prepa- 
ratory to  opening  a  coal-mine,  with 
prejudice  to  a  canal,  before  establish- 
ing the  right  at  Law,  refused  upon 
laches  for  two  years,  permitting  ex- 
penditure. Birmingham  Canal  Com- 
pany v.  Lloyd.  515 

7.  Injunction  against  using  water  in- 
juriously to  a  mill,  putting  the  Plain- 
tiff to  go  to  trial  forthwith.  516 

8.  Injunction  against  proceeding  at  Law 

I  only. on  some  default  of  appearance 
or  answer.  James  v.  Bournes.  622 
9.  Injunction,  dissolved  on  the  an- 
swer, not  revived  of  course  without 
special  motion  on  amendments  veri- 
fied by  affidavit.  Jamesr. Bournes.  522 
10.  Contempt  by  breach  of  injunction 
by  Defendant,  present  in  Court 
during  the  Motion,  though  retiring 
before  the  Order  pronounced  :^  but 
Motion  to  commit  after  a  consider- 
able lapse  of  time,  and  the  Order 
not  drawn  up,  refused  with  costs. 
James  v.  Bournes.  522 

See  Bankrupt,  33.  Lessor  and 
Lessee,  3.  Nuisance.  Practioe96. 
Trust,  1,  2. 
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INSUFFICIENT  EXAMINATION. 
Sea  Practice, 2. 


INTEREST.  -8cc  Bankrupt,  19. 

INTEREST,  ABSOLUTE. 

Residuary  bequest  in  trust  for  the  use 
end  benefit  of  A.  and  in  case  of  her 
death  to  be  equally  divided  between 
the  children  of  B.  Payment  decreed 
to  the  executor  of  A.  as  having  taken 
oluto  interest    Ommaney  v. 

Page  291 

INTERPLEADER. 

1.  Interpleader  on  an  attorney's  claim 
of  lien  upon  a  snm  awarded  as  da- 
mages under  a  judgment  obtained 
by  the  client  against  the  Plaintiff. 
—  v.  Bolton.  292 

2.  Injunction  upon  an  interpleading 
Bill  against  bankrupts  and  their  as- 
signees by  a  debtor  to  the  estate, 
sued  by  the  bankrupts  with  the  view 
of  indirectly  contesting  the  Commis- 
sion. Lowndes  v.  Cornford.  299 

3.  Interpleader  upon  colour  of  title 
given  to  a  stranger.  East  India  Com- 
pany v.  Edwards.  376 

INTOXICATION.— See  Contract,  2. 


J. 

JOINT  CREDITOR. 

See  Bankrupt,  6,  8,  9, 10,  21,  39. 

JOINT  JUDGMENT.— See  Execution. 
JUDGMENT.— 8ee  Execution. 

JURISDICTION. 

1.  No  general  jurisdiction  in  Equity 
to  enjoin  or  regulate  proceedings 
upon  indictment:  but  circumstances 
may  give  it;  as,  where  prosecuted 
by  relators  in  an  information  or 
Plaintiffs,  they  are  subject  to  con- 
troul  by  Order  personally  affecting 
them  but  not  the  Defendants.       220 

2.  Distinction  between  legal  and  equit- 
able jurisdiction  upon  frau<) ;  which 
at  law  must  be  proved,  not  presumed ; 
and  the  equitable  jurisdiction  may  be 
exercised  upon  an  instrument  un- 
duly obtained,  where  a  Court  of 
Law  could  not  enter  into  the  ques- 
tion. 483 


JURISDICTION— continued. 
3.  Extension  of  legal  jurisdiction  to 
subjects  formerly  not  dealt  with  at 
law,  marriage-brocage,  for  instance. 

Page  48S 
See  Annuity,  I.    Nuisanoe.    Rever- 
sion*   Scandal,  2.     Theatre. 

JUST  ALLOWANCES. 

See  Practice,  1. 

L. 

LACHES. 

See  Contract,  5.    Injunction,  6. 

LANDLORD  and  TENANT. 

See  Forfeiture,  1,  2,  3.     Lessor  and 
Lessee.    Variance,  1. 

LAPSE  op  TIME. 

See  Contract,  1.     Conversion  of  Es- 
tate, 1,  2.     Residue,  %  4. 

LATENT  AMBIGUITY.— See  WiU,l. 

LEASE.— See  Contract. 

LEASE  for  LIFE. 

See  Assets,  6.     Representative,  2. 

LEGACY. 
Devise  in  trust  to  sell,  but  not  for  lest 
than  10,0002.  and  to  pay  several 
sums,  amounting  to  7,800/.  and  the 
overplus  monies  arising  from  the 
sale  to  A.  A  specific  legacy  of 
10,000/.  and  the  sale  producing  less, 
A.  and  the  others  to  abate :  legacies 
to  charity  void  by  the  Stat  9  Geo.  II, 
c.  36,  fell  into  the  general  residue. 
Page  v.  LeapingwelL  463 

See  Portion.    Satisfaction,  2, 9. 

LEGAL  JURISDICTION. 

See  Jurisdiction. 

LESSOR  and  LESSEE. 

1.  Tenant,  having  committed  breaches 
of  covenant  by  waste,  treating  the 
land  in  an  unhusbandlike  manner,  &e. 
not  entitled  to  specific  performance 
of  an  agreement  for  a  lease,         63 

2.  No  Eqjmty  in  favour  of  a  leasee  of 
a  house*  liable  to  repair  with  the 
exception  of  damage  by  fire,  for  sa 
injunction  against  an  action  under 

.  the  contract  for  payment  of  rent 
upon  the  destruction  of  the  boose  by 
fire.    HoUzapffel  v.  Baker.         11* 

3.  Covenant  to  repair,  and  at  the  cad 
of  the  term  surrender,  beddings  ■ 
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LESSOR  and  LESSEE— continued. 
gpod  condition  does  not  preclude 
an  injunction  against  polling  them 
down,  and  carrying  away  the  mate- 
rials, just  before  the  end  of  the  term. 
7%e  Mayor,  Sfc.  of  London  v.  Hedger. 

Page  355 
See  Forfeiture,   Variance. 

LICENSED  TRADE. 

See  Alien  Enemy. 

MEN. 

See  Attorney  and  Client,  3.   Skip,  1. 

LIFE  INTEREST.— See  Reversion. 

LIMITATION. 

Statute  of  Limitations  a  bar  to  mer- 
chants' accounts,  all  accounts  having 
ceased  above  six  years.  Barber  v. 
Barber.  286 

LORDS.— See  Appeals. 

LUNACY. 

1.  In  the  appointment  of  committee  of 
a  lunatic,  relations,  unless  some  spe- 
cific objection,  preferred  to  strangers. 
The  wife  appointed  committee  of  the 
person,  not  atone,  but  jointly  with  a 
relation.    Ex  parte  Le  Heap.        221 

2.  Residue  of  a  lunatic's  property  be- 
yond his  debts  invested  in  a  Govern- 
ment Annuity  for  his  maintenance 
upon  the  Master's  Report,  that  it  was 
for  his   benefit.    Ex  parte  Stonard. 

285 
See  Scandal,  2. 

M. 

MAINTENANCE. 

Maintenance  and  Champerty.       125 

MARRIAGE. 

1.  Consideration  of  marriage  consider- 
ed as  extending  to  persons  not  di- 
rectly within  it;  viz.  to  brothers, 
uncles,  and  other  relations,  upon  the 
marriage  of  a  son ;  as  within  the  con- 
tract between  him  and  his  father.  92 

%  Marriage  by  banns  legal,  though 
only  one  of  the  parties  resided  in  the 
parish.  Robinson  v.  Grant.  289 

MARRIAGE  BROCAGE. 

Decree  to  refund  money  obtained  by 
sale  of  influence  in  marriage  brocage. 

382 
See  Jurisdiction,  3.     Resignation 
Bond. 


MARRIAGE  PORTION. 
See  Satisfaction,  1. 

MARRIED  WOMAN. 
See  Baron  and  Fime. 

MERCHANTS'  ACCOUNTS. 

See  Limitation. 

MERGER. 

1.  Mortgage  not  merged  by  union  with 
the  fee :  the  actual  intention,  not  es- 
tablished by  the  acts  of  the  party, 
presumed  from  the  greater  advan- 
tage against  merger  in  favour  of  the 
personal  representative.  Forbes  v. 
Moffatt.  384 

2.  A  person  becoming  entitled  to  an 
estate,  subject  to  a  charge  for  his 
own  benefit,  may  keep  up  the  charge. 
Distinction  upon  this  subject  in  law 
and  equity:  the  latter  sometimes 
holding  a  charge  extinguished, where 
it  would  subsist  at  law;  and  some- 
times preserving  it,  where  at  law  it 
would  be  merged ;  depending  on  the 
intention,  actual  or  presumed,  qf  the 
person,  in  whom  the  interests  are 
united.  Where,  as  in  most  instances, 
it  is,  with  reference  to  the  party  hint- 
self,  of  no  sort  of  use  to  have  a 
charge  on  his  own  estate,  it  will  sink 
without  some  act  by  him  to  keep  it 
on  foot.  390 

8.  Owner  of  a  charge  is  not,  as  a  con- 
dition of  keeping  it  up,  called  on  to 
repudiate  the  estate.  His  election 
is  not  to  take  the  charge  or  the  es- 
tate, but  whether,  taking  the  estate, 
he  means  the  charge  to  sink,  or  con- 
tinue distinct.  391 

4.  In  all  cases  of  a  charge  merging  it 
was  perfectly  indifferent  to  the  party, 
in  whom  the  interests  had  united, 
whether  the  charge  should,  or  should 
not,  subsist  395 

MINE.— See  Vendor  and  Vendee,  1. 

MISREPRESENTATION. 

Whether  a  party  acting  upon  the  faith 
of  a  representation,  not  to  him,  or 
with  a  view  to  deceive  him,  but  to  a 
third  person,  would  be  entitled  to 
relief  against  the  person  making  it. 
Quatre.  604 

See  Contract,  I.    Principal  and 
Agent. 
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MODUS.— See  Titke$. 

MORTGAGE. 

1.  Redemption  decreed  against  the 
heir  of  mortgagee  and  a  purchaser 
with  notice  upon  acknowledgment 
of  the  mortgage  within  twenty  years 
before  the  Bill  in  transaction  with 
other  persons,  not  with  the  heirs  of 
the  mortgagor.    Hansard  v.  Hardy. 

Page  455 

2.  Dismission  of  a  Bill  for  redemption 
for  want  of  prosecution  has  not  the 
effect  of  foreclosure ;  not  preventing 
another  Bill.  460 

See  Bankrupt,  12.      Contract,  7. 
f,  5.     Infant,  1.     Merger. 


MOTION.— See  Re-hearing,  1. 


N. 


NATURAL  CHILD. 

Natural  child  cannot  take  by  a  pro- 
spective bequest,  made  before  his 
birth.     Arnold  v.  Preston.  288 

See  Portion,  4.    Satisfaction,  3. 

NE  EXEAT  REGNO. 

1*  Writ  of  Ne  exeat  Regno,  on  affida- 
vit, not  by  the  Plaintiff,  to  informa- 
tion and  belief  of  intention  to  quit 
the  kingdom,  according  to  the  nature 
of  the  information :  as,  where  re- 
ceived from  persons  of  the  Defend- 
ant's family,  that  they  were  about 
to  go  to  the  Isle  of  Man.  CoUinson 
t. .  353 

2.  Prayer  for  the  writ  of  Ne  exeat 
Regno  in  the  Bill  not  essential ;  nor 
affidavit  of  the  debt,  established  by 
the  Master's  Report,  absolutely  con- 
firmed.    CoUinson  v. .      353 

3.  No  notice  of  motion  for  the  writ  of 
.  Ne  exeat  Regno.  355 

NEXT  of  KIN. 

8ee  Representative,  1.    Residue. 

NOTICE. 

Bankruptcy  of  acceptor  does  not  dis- 
pense with  notice  to  the  drawer.  21 
See  Copyhold,  1.  Voluntary  Settle- 
ment, 9, 10. 

NUISANCE. 

1.  Jurisdiction  by  Injunction  on  infor- 
mation  by  the.  Attorney  General  or 


NUISANCE— continued. 

the  relation  of  individuals, 
nuisance  by  an  offensive  and 
wholesome  process  in  trade,  not  ex- 
ercised without  a  trial  at  law ;  regu- 
lating according  to  justice  the  time 
of  trial  of  an  indictment  depending, 
and  removed  by  certiorari  into  the 
King's  Bench,  from  the  Assizes,  as 
against  the  relators;  whether  as 
against  the  Defendants,  Quaere.  At- 
torney General  v.  Cleaver.  Page  211 

2.  Instances  of  trades  offensive,  and 
in  some  degree  unwholesome,  not 
legally  a  nuisance.  A  sugar-house, 
brew-house,  &c.  Injunctions  in  such 
cases  cautiously  granted,  and  not  ex 
parte.  217 

3.  Jurisdiction  upon  public  nnisance 
in  a  highway  or  a  harbour ;  if  upon 
the  King's  soil  the  Crown  may  abate: 
if  not,  the  fact  must  be  tried  by  a 
Jury.  218 

4.  Manufacture  of  bricks  not  a  nui- 
sance. 219 

NUNC  PRO  TUNC. 
See  Practice,  12. 


O. 


OCCUPANT. 

See  Assets,  1.    Infant,  2. 

OFFENSIVE  TRADE. 

%  See  Nnisance. 

ORDER,  NUNC  PRO  TUNC. 
See  Practice,  12. 

ORE  TENUS  DEMURRER. 

See  Party,    1.      Voluntary    Settk- 
ment,  1. 


P. 

PARENT  and  CHILD. 

See  Advancement.     Portion, 
faction,  1,  2,  3. 

PARISH  REGISTER. 
See  Evidence,  3,  8, 9. 

PARLIAMENT. 
Costs  against  an  officer,  violating  the 
privilege  of  Parliament  from  arrest 

S 
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PAROL  AUTHORITY. 

See  Principal  and  Agent,  2. 

PARTNER. 

1.  Partnership  by  agreement  for.  a 
participation  in  profits  or  their  ap- 
plication.      Ex  parte  Lanifdale. 

Page  300 

2.  Partner  without  participation  of 
profit  by  lending  his  name ;  though 
contracting  that  he  shall  suffer  no 
loss.  301 

3.  Motion  by  Defendants  to  a  Bill  for 
a  partnership  account  for  a  produc- 
of  the  accounts  before  answer  re- 
fused.    Pickering  v.  Rig  by.        484 

See  Bankrupt,  4, 15.    Receiver,  1. 

PART  PERFORMANCE. 

See  Contract,  4. 

PARTY. 

Bill  by  a  bankrupt,  and  the  assignee 
under  an  Insolvent  Act,  of  which  he 
afterwards  took  the  benefit  against 
representatives  of  the  deceased  as- 
signees, and  others,  for  an  account 
of  his  estate  and  various  transac- 
tions before  and  since  the  bank- 
ruptcy; no  assignee  in  the  bank- 
ruptcy being  a  party,  and  collusion 
with  persons  accountable  to  the 
estate  charged  against  only  some  of 
the  representatives  of  the  assignees. 
Demurrer  allowed,  generally  for 
want  of  equity,  and  as  relief  might 
be  had  by  Petition  in  bankruptcy; 
and  ore  tenus,  the  suit  being  multi- 
farious: as  uniting  parties,  though 
in  some  respect  connected,  having 
distinct  interests.     Saxton  v.  Davies. 

T2 
See  Bankrupt,  31,  33,  34. 

YEDIGREE.— See  Evidence,  8,  9,  10. 

PEER. 

Peeress,  answering  upon  honour,  in 
exactly  the  same  situation  as  another 
Defendant  answering  on  oath.  Gilpin 
t.  Lady  Southampton*  469 

JPERSONAL  ESTATE. 
See  Exemption,  1. 

PETITION.-See  Re-hearing 1 1. 

VHVSICIAN.— SeeEmdence,  10. 
Vol.  XVIII. 


PLEADING. 

1.  Prayer  material  in  constructing 
charges  not  direct.  Poge  80 

2.  Plea,  supported  by  answer,  which 
must  also  contain  a  denial  generally 
by  averment.  132 

3.  Demurrer  to  so  much  of  a  Bill  as 
called  for  a  discovery  of  cases,  laid 
before  Counsel,  and  the  opinions, 
over- ruled,  as  covering  facts  mate- 
rial to  the  Plaintiff's  case.  Richards 
y.  Jackson.  472 

See  Bankrupt,  34.     Frauds  (Sta- 
tute of).     Variance. 

PORTION. 

1.  Legacy  by  a  parent  to  a  child,  the) 
purpose  not  stated,  understood  as  a 
portion.  161 

2.  Leaning  against  double  portions : 
effect  in  some  cases,  that  a  portion 
has  been  held  to  satisfy  a  legacy  of 
mnch  greater  amount.  161 

3.  As  to  the  evidence  of  a  person, 
giving  a  legacy  and  advancing  a  por- 
tion as  standing  in  loco  parentis* 
Queer  e.  162 

4.  Distinction  between  legitimate  and 
natural  child,  as  to  the  presumed 
satisfaction  of  a  legacy  by  a  portion 
in  the  former  case,  not  in  the  latter ; 
which  is  considered  the  case  of  a 
stranger.  162 

6.  Legacy  from  a  father  to  a  cbild  un- 
derstood as  a  portion,  though  not  so 
described.  163 

See  Satisfaction,  1,  2,  3,  4,  5. 

POWER. 
1.  Devise,  subject  as  to  part  to  a  de- 
vise to  trustees  and  their  heirs  for 
debts  in  aid  of  the  personal  estajte, 
and  as  to  part  to  mortgages  in  fee, 
to  sons  and  a  daughter,  and  their 
respective  issue  male  in  strict  settle* 
ment,  drc. ;  with  power  to  the  sons 
respectively,  when  in  possession  to 
convey  or  appoint  all  or  any  part  to 
trustees  on  trust  by  the  rents  said 
profits  to  raise  a  rent-charge  as  and 
for  a  jointure  for  any  wife  or  wives 
for  each  such  wife's  natural  life  only ; 
and  also  to  charge  portions  by  deed, 
and  to  lease  for  twenty-one  years, 
Execution  of  the  power  by  convey- 
ance to  trustees  and  their  heira-om 
trust  by  the  rents  and  profits  to  raise 
MM 
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POWER— continued. 

and  pay  a  jointure  during  the  wife's 
natural  life  only;  and  charging  por- 
tions; with  covenant  for  title,  and 
for  quiet  enjoyment  by  the  trustees 
during  the  natural  life  only  of  the 
wife.  As  to  the  estate  of  the  trus- 
tees at  law,  quart:  the  Court  of 
King's  Bench  certifying,  that  they 
took  an  estate  in  fee ;  and  the  Court 
of  Common  Pleas,  that  they  took 
no  estate  whatsoever.  Recovery  by 
tenant  in  tail,  the  tenants  for  life 
being  dead,  the  mortgages  outstand- 
ing, the  debts  unpaid,  and  the  trus- 
tees for  the  jointure  not  parties, 
valid;  as  an  equitable  recovery,  if 
those  trustees  took  a  fee :  as  to  the 
equitable  estates,  viz.  subject  to  the 
debts  and  mortgages,  if  an  estate  for 
life ;  and,  as  to  the  legal  estates,  if 
a  limitation  in  a  deed  can  be  reduced 
by  implication,  the  circumstances, 
that  the  purpose  did  not  require  a 
fee,  that  it  might  disturb  subsequent 
estates  in  the  instrument  creating 
the  power,  and  the  restraint  of  the 
covenant  for  quiet  enjoyment  to  the 
wife's  life,  could  not  prevail  against 
the  legal  effect  of  the  limitation  to 
the  trustees  and  their  heirs.  The 
proper  mode  of  executing  such  a 
power  is  limiting  a  rent-charge  to 
the  wife  by  way  of  jointure,  secured, 
if  not  by  the  ordinary  power  of  entry 
and  distress,  by  a  trust  term  for 
ninety-nine  years,  with  a  proviso  for 
cesser  on  payment  of  the  jointure 
during  her  life,  and  all  arrears  at  her 
death.  Wykhamv.Wykham.  Page  $95 
2.  Distinction  upon  the  execution  of  a 

Cower  in  Law  and  Equity ;  a  strict, 
teral,  *\  e.  a  due,  execution,  the 
same  in  both ;  but,  though  void  at 
law,  the  substantial  intention,  upon 
meritorious  consideration,  enforced 
in  equity.    Wykkam  v.  Wykham*  395 

8.  Non-conformity  of  the  nature  of 
estates,  raised  by  the  execution  of 
slower,  to  those  in  the  instrument 
creating  it  is  not  of  itself  sufficient 
to  reduce  the  legal  effect  of  the  latter 
instrument  by  reference  to  the  for- 
mer. 416 

4.  Execution  of  a  power  a  limitation 


POWER    tontmma\ 

of  a  use,  not  requiring  an  immedi- 
ately preceding  estate  of  freehold. 

Page  416 
5.  Construction  of  an  instrument,  in- 
tended to  be  an  execution  of  a 
power,  with  reference  to  the  instru- 
ment creating  it,  as  operating  to 
create  an  estate  by  way  of  use,  to 
be  put  in  its  proper  place;  in  re- 
mainder for  instance,  the  words  im- 
porting an  immediate  conveyance; 
but  the  excess  at  law,  the  legal  effect 
of  words  in  a  deed,  beyond  the  oc- 
casion and  purpose,  not  corrected. 

419 
See  Principal  and  Agent.  Trust,  4. 

PRACTICE. 

1.  Charges  of  a  sale  to  be  taxed  under 
the  head  of  just  allowances,  not  of 
costs.    Crump  v.  Baker.  285 

2.  Defendant  in  custody  for  want  of 
his  examination  discharged  immedi- 
ately on  putting  it  in :  but  if  on  re- 
ference it  proves  insufficient,  the 
Plaintiff,  not  having  accepted  the 
costs,  may  proceed  from  the  last 
process.  Bonus  v.  Flack.  287 

3.  Order,  after  the  bill  dismissed,  for 
payment  of  money  out  of  Court 
Wright  v.  Mitchell.  293 

4.  Costs  not  given  on  a  Motion,  unless 
mentioned  in  the  notice.  Jfoxa  v. 
King.  297 

5.  Demurrer  and  answer  after  a  pe- 
remptory Order  for  three  weeks  far- 
ther time  to  answer,  following  sa 
Order  for  a  month  to  plead,  answer 
or  demur,  not  demurring  alone,  or- 
dered to  be  taken  off  the  file.  Mum 
v.  King.  297 

6.  Service  upon  the  attorney,  the  De- 
fendant being  abroad,  only  to  cost- 
pel  appearance,  not  for  the  purpose 
of  a  special  injunction  in  the  first 
instance.    Anderson  v.  Darem.      447 

7.  Order  on  Plaintiff's  motion,  that 
Defendant  shall  be  at  liberty  to  pat 
in  his  answer  without  oath  or  signs- 
nature,  of  course,  if  Defendant  u  ia 
this  country ;  if  abroad,  his  consent 
required.  Codner  v.  Hersey.         488 

8.  Issue,  whether  an  instrument  was 
obtained  by  fraud,  <&c.  not  directed 
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PRACTICE— continued. 

oh  motion  after  answer,  as  where 
the  Decree  depends  upon  a  simple 
fact,  viz*  legitimacy  or  competence, 
according  to  the  present  practice  to 
refer  a  title  on  motion.  Fullagar  v. 
Clark.  Page  481 

9.  Attachment  on  service  of  subpoena 
in  Scotland  (*).  Shaio  r.  Lindsay.  496 

10.  Order  to  examine  a  party,  saving 
jnst  exceptions,  of  coarse  on  the 
suggestion  of  no  interest,  refused, 
where  an  interest  appeared.  Anony- 
mous. 617 

.  11.  Service  of  subpoena  to  hear  judg- 
ment necessary  though  the  cause 
was  set  down  under  the  Order  upon 
a  peremptory  undertaking  to  speed 
the  cause.    Dixon  v.  Shum.  520 

*  12.  Order  on  a  peremptory  undertak- 
ing to  speed  the  cause  entered  nunc 
pro  tunc  of  course  on  motion  without 
notice  above  two  years  afterwards. 
Dixon  v.  Shum,  520 

See  Appeal,  1.  Bankrupt,  31,  32. 
Costs,  1.  Injunction,  1,  2.  Ne 
Exeat  Regno,  3.  Partner,  3. 
Re-hearing,  1.  Scandal,  3. 

PRAYER.— See  Pleading,  1. 

PRECATORY  WORDS. 
See  Trust,  1. 

PRETIUM  AFFECTIONIS. 

See  Valuation. 

PRINCIPAL  and  AGENT. 

Purchaser  under  a  particular,  giving 
a  false  description,  not  bound  at 
Law  or  in  Equity,  nor  by  any  act 
of  his  agent  without  a  fresh  autho- 
rity or  subsequent  approbation:  a 
different  agreement  requiring  a  fresh 
authority.  509 

PRINCIPAL  and  SURETY. 

1.  Creditor,  having  among  other  secu- 
rities a  bond  with  a  surety,  taking  a 
mortgage  from  the  principal  debtor, 
and  agreeing  to  receive  the  residue 
by  instalments,  secured  by  warrants, 
&c.  without  prejudice  to  any  secu- 
rity he  now  holds,  injunction  granted 
against  suing  the  surety.  BouUbee  v. 
Stubbs.  20 

(")  See  the  note* 


PRINCIPAL  and  SURETY— cont. : 
2.  Composition,  with   reserve  of  the- 
remedy  against  sureties  valid!;  but 
must  plainly  appear.  Page  22 

PRIVILEGE. 

-    See  Bankrupt,  1.  Parliament,  1. 

PROMOTIONS.— See  page  531. 
PROTECTION.— See  Bankrupt,  1. 
PUBLIC  NUISANCE.— See  Nuisance. 

PURCHASER. 

See  Contract.    Copyhold,  1.    Princi- 
pal and  Agent.  Vendor  and  Vendee. 
Voluntary  Settlement. 

QUARRY.— See  Trespass,  1. 


R. 

RECEIVER. 

1.  Receiver  not  ordered  merely  on*>a 
dissolution  of  partnership.  Ordered 
on  breach  of  the  duty  of  a  partner, 
or  of  the  contract,  as  by  continuing 
trade  with  joint  effects  on  the  sepa- 
rate account.     Harding  v.  Glover. 

281 

2.  Receiver  on  affidavits  before  answer. 
Duckworth  v.  Trafford.  283 

RECORD. 

Distinction  between  the  Books  of  the 
Bank  of  England  and  Records.  203 

RECOVERY. 

See  Equitable  Recovery.    Power,  1. 

REDEMPTION.— See  Mortgage,  2. 

REGISTER  (PARISH). 
See  Evidence,  3,  8,  9. 

RE- HEARING. 

1.  Decree  on  default  setting  aside  a 
lease  of  a  charity  estate,  with  cove- 
nant for  perpetual  renewal,  and  di- 
recting an  account  of  the  actual 
rent.  Re-bearing  permitted  on  pay- 
iug  Costs,  not  disturbing  proceed- 
ings before  the  Master  to  the  draft 
of  a  Report  of  what  was  due :  but 
the  money  not  to  be  paid  into  Court 
before  the  Report  made.    Petition, 

M  M  2 


TAttLE  OF  CONTENTS: 


RE-HEARING-  continued. 

not  Motion,  the  proper  application. 
Attorney- General  v.  Brooke. 

Page  319 

2.  Re-hearing  of  coarse  on  the  corti- 
cate of  Counsel.  326 

3.  After  the  Order  permitting  the  De- 
fendant to  re-hear  the  Decree  made 
on  his  default,  setting  aside  the  cha- 
rity lease,  and  directing  an  account 
of  the  rents,  he  was  ordered  to  give 
security  for  the  sum  reported  due. 
Attorney-General  v.  Brooke.         496 

RELATION.— See  Evidence,  10. 

REMAINDER  ACCELERATED. 
See  Resulting  Trust,  2. 

RENT. 

See  Forfeiture,  1,  2.      Lessor  and 
Lessee,  2. 

REPAIRS. 

See  Forfeiture,  1, 4.    Lessor  and  Les- 
see, 3. 

REPRESENTATIVE. 

1.  Under  a  limitation  in  a  marriage 
settlement  of  the  wife's  property, 
in  default  of  her  appointment,  for 
her  next  of  kin  or  personal  repre- 
sentative, the  husband  not  entitled. 
Bailey  v.  Wright.  ^  49 

2.  One  lease  for  lives  to  the  lessee  and 
her  heirs,  and  another  to  her  and 
her  executors:  As  to  the  effect  in 
Equity  of  a  declaration  of  trust  for 
A.  simply,  Qucerc:  but,  if  the  leases 
were  merely  renewals  by  a  guardian, 
the  trust  must  follow  the  actual  in- 
terest of  the  infant,  viz.  in  one  es- 
tate to  the  heir,  in  the  other  to  the 
executor.  274 

See  Administrator.  Executor.  Re- 
sidue, 1.     Resulting  Trust. 

RESEALING  COMMISSION. 
See  Bankrupt,  40,41. 

RESIDENCE  ABROAD. 

See  Alien  Enemy. 

RESIDUE. 

1.  General  devise  and  bequest  to  two 
persons,  their  heirs,  executors,  admi- 
nistrators, &c.  upon  trust  in  the  first 
place  to  pay,  and  charged  and  charge- 
able with  all  the  testator's  debts  and 
funeral  expences,  and  the  legacies 


RESIDUE— continued. 

after  given.  Those  persona,  being  af- 
terwards appointed  executors,  taking 
the  absolute  property,  subject  only  to 
a  charge,  are  entitled  to  the  residue 
undisposed  of,  (including  a  legacy 
to  a  Charity,  void  by  Stat  9  Geo.  II, 
c.  36,)  for  their  own  benefit,  against 
the  claim  of  the  next  of  kin ;  the 
whole  property  being  personal.  Upon 
their  right,  as  executors.  Quote* 
Dawson  v.  Clarke.  Page  247 

2.  Executor  takes  all,  not  meant  to  be 
disposed  of;  not  all  that  is  not  dis- 
posed of,  as  in  the  case  of  lapse; 
or  being  appointed  executor  in  trust, 
and  no  object  expressed.  254 

3.  Personal  property  bequeathed  upon 
trust,  which  does  not  exhaust  the 
whole,  the  executor  not  entitled  to 
the  surplus.  265 

4.  Devise  and  bequest  upon  trust:  the 
devisee  cannot  take  beneficially  the 
real '  estate  not  exhausted :  but  » 
trust  results  for  the  heir;  nor  can 
the  executor,  whether  himself  the 

.  trustee  or  another,  take  beneficially 
the  surplus  of  the  personal  property. 

5.  In  the  ordinary  case  of  lapse  the 
executor  will  not  take ;  though  the 
subject  is  not  given  to  any  one  else 

53 

RESIGNATION  BOND. 

1.  As  to  the  validity  of  a  bond  of  re- 
signation of  a  living  in  favour  of  a 
particular  person  and  not  to  accept 
a  Bishopric  ( the  latter  not  directed 
by  the  Will);  and  whether  to  be 
considered  upon  the  principle  of 
marriage  brocage  bonds,  as  against 
policy,  or  as  a  corrupt  transaction, 
with  reference  to  which  the  Court 
would  not  act,  Quaere.  Dashwood  r. 
Peyton.  27 

2.  General  bond  of  resignation  of  a 
living  bad.  37 

RESTRAINT  of  TRADE. 
See  Theatre,  2. 

RESULTING  TRUST. 

1.  Bequest  of  accumulated  fond  from 

real  and  personal  estate,  when  the 

legatee  attains  twenty-one,  upon  his 

death   under   that  age  a  resulting 
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RESULTING  TRUST— continued. 
trust  for  the  respective  representa- 
tives.    Chamber*  v.  Brailsford. 

Page  368 
2.  Devise,  when  the  devisee  attains 
twenty-one,  a  resulting  trust  for  the 
heir  until  that  period;  and  bj  the 
previous  death  of  the  devisee  the 
remainder  accelerated.  Chamber*  v. 
Brailsford.  368 

See  Conversion  of  Estate,  1.    Re- 
sidue, 4. 

JtEVERSION. 

Jurisdiction  as  to  the  valuation  of  re- 
versionary uncertain  interests,    de- 
pending on  lives.  311 
See  Attorney  and  Client,  5. 

REVIVOR.— See  Bankrupt,  34. 

REVOCATION.— See  Will,  4. 


8. 


SATISFACTION. 

1.  Implied  satisfaction  of  a  debt  from 
a  father  to  his  child  by  a  marriage 
portion  of  a  greater  amount.  Chave 
v.  Farrant.  B 

2.  The  presumption  of  intention  to 
satisfy  a  legacy  by  a  portion  to  a 
child,  from  a  parent,  or  a  person 
placing  himself  in  loco  parentis,  not 
raised  upon  a  legacy,  not  described 
qs  a  portion,  the  legatee,  reported 
to  be  the  testator's  natural  daughter, 
described,  not  so,  but  as  the  daugh- 
ter of  another  man.  Ex  parte  Pye 
and  Dubost.  140 

3.  The  law  does  not  acknowledge  the 
relation  of  a  natural  child  ;  who  is 
therefore  considered  as  a  stranger, 
within  the  rule  of  satisfaction  of  a 
legacy  primd  facie  by  an  advance 
of  money.  147 

4.  Portion  by  settlement,  vested  at  21, 
or  marriage  of  daughters,  to  be  paid 
at  the  death  of  the  surviving  parent; 
if  the  parents,  or  either  should,  in 
their  or  either  of  their  life-time 
settle,  give,  or  advance  money, 
lands,  &c.  in  marriage  or  otherwise, 
such  advancement  to  be  taken  as 
part  or  the  whole  of  the  portion. 
Unless   the    contrary    declared    in 


SATISFACTION— continued. 

writing.  A  legacy  payable  it  21 
a  satisfaction  pro  tanto*  Onslow  ▼* 
Michell.  Page  400 

5.  Rule  as  to  satisfaction  of  a  portion 
by  a  legacy,  that  there  must  be  somo 
express  evidence,  or  at  least  a  strong 
presumption,  that  it  was  intended, 
as  such.  Slight  variation  in  the  time 
of  payment  between  twenty-one  and} 
twenty-one  or  marriage-  immaterial. 

493 

SCANDAL. 

i.  Any  proceeding  may  be  referred 
for  scandal  and  impertinence;  as  a 
state  of  facts  before  the  Master  tnd 
affidavits  in  bankruptcy.  Enhine  r. 
Garthshore.  114 

2.  Jurisdiction  to  expunge  scandal  front 
an  affidavit  in  lunacy  or  bankruptcy, 
on  reference  to  the  Master.  Ex  porta 
Le  Benp.  221 

3.  Motion  of  course  to  refer  a  bill  or 
an  answer  for  impertinence  or  scan- 
dal. 229 

SCOTLAND.— See  Practice,  9. 

SEPARATE  CREDITOR. 

See  Bankrupt,  2,  8,  9,  10,  21. 

i 

SEPARATE  EXECUTION,  &* 

See  Execution. 

SERVANT.— See  Evidence,  10. 


SET  OFF.— See 


15. 


SHIP. 
Lien  for  general  contribution  to  indi- 
vidual loss  by  property  thrown  over- 
board for  the  safety  of  the  ship, 
under  the  right  of  the  Master  to 
require  security,  not  extended  to  an 
injunction  against  delivering  the 
cargo,  receiving  the  freight,  and 
parting  with  any  share  of  the  ship. 
The  mode  of  adjustment  not  confined 
by  usage  to  arbitration.  HaUett  r. 
Bousfield.  187 

SHORT  BILL.— See  Bankrupt,  %tk 

SOLICITOR— See  Attorney. 

SPECIAL  OCCUPANT. 
See  Assets.    Infant,  2. 

SPECIFIC  LEGACY*— See  Xejptf ,  1. 
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SPECIFIC  PERFORMANCE. 

•    See  Contract.    Lessor  and  Lessee,  1. 

STAMP.— See  Bankrupt,  38. 

STATUTE  of  FRAUDS. 
Be*  Frauds.    WW,  1. 

STATUTE  of  LIMITATIONS. 
See  Limitations. 

STOCK. 

1.  Direction  for  sale  or  transfer  of 
stock  without  attention  to  the  rise  or 
fall :  the  party  must  take  it,  as  it 
fcappen*  at  the  time  of  appropriation. 
Em  parte  Pye  and  Dubost.    Page  140 

3.  Indefinite  bequest  of  the  dividends 
gives  the  absolute  property  of  stock. 
Page  v.  Leapingwell.  463 

STONE-QUARRY.— See  Trespass,  1. 

8UBPCENA.— See  Practice,  9. 

SUBPOENA  to  HEAR  JUDGMENT. 
See  Practice,  11. 

SUGAR-HOUSE.— See  Nuisance. 

SUPPLEMENT.— See  Bankrupt,  34. 

SURETY.— See  Principal. 

SURPLUS. 

See  Bankrupt,  10.    Residue. 

SURRENDER— See  Bankrupt,  2. 

T. 

TAXATION.— See  Practice,  1. 

TENANT. 

See  Forfeiture,  1,2,3,  4.  Lessor  and 
Lessee.    Variance. 

THEATRE. 

1,  Jurisdiction  in  the  case  of  a  theatre 
considered  as  a  partnership.  Morris 
t.  Cohnan.  437 

%  Contract  with  the  proprietors  of  a 
theatre  not  to  write  dramatic  pieces 
for  any  other,  legal ;  as  a  similar  re- 
straint of  a  performer  would  be; 
not  resembling  a  cot enant  restrain- 
ing trade  generally.    Morris  v.  CoU 

437 


TIMBER.— See  Trespass,  1. 
TIME.— See  Contract,  5. 


TITHES. 

1.  Annual  payment  of  Id.  by  each  oc- 
cupier for  tithe  of  hay,  a  good  mo- 
dus.   Leyson  v.  Parsons.      Page  173 

2.  Modus  for  turnips  bad ;  being  of  too 
recent  introduction  into  this  Coun- 
try to  be  the  subject  of  immemorial 
usage.    Leyson  r.  Parsons.  173 

TITLE.— See  Contract,  9. 

TRADE,  LICENSED. 

See  Alien  Enemy. 

TRADE,     OFFENSIVE     and    UW> 
WHOLESOME.— See  Nuisance.   •• 

TRADE  (Restraint  of). 
See  Theatre,  2. 

TRESPASS. 

1.  The  jurisdiction  against  waste  by 
injunction  and  account  applied  to 
trespass,  by  exceeding  a  limited  right 
to  enter  and  take  stone  from  a 
quarry :  being  a  destruction  of  toe 
inheritance;  as  in  the  case  of  timber, 
coal,  &c. :  and  the  distinction  be* 
tween  waste  and  trespass  therefore 
disregarded.  Thomas  v.  Oakley,  184 

2.  Formerly,  before  injunction  was  ap- 
plied to  the  case  of  trespass,  upon 
the  death  of  the  party  an  account 
was  given :  the  trespass  dying  with 
the  person.  188 

TRUST. 

1.  Precatory  words  held  imperative, 
where  the  object  and  snbject  are 

certain.  41 

2.  Bill  by  heir,  suggesting  a  secret, 
void,  trust  for  charity  in  residuary 
devisees,  but  without  evidence  of  a 
trust  expressed,  or  of  an  engage- 
ment, expressed  or  tacit,  preventia$ 
it,  dismissed  with  costs ;  unless  the 
heir  would  take  an  issue ;  to  which 
he  is  entitled.     Paine  v.  HalL     475 

3.  Devise  to  a  nephew  in  fee,  "  sot 
"  doubting,  in  case  he  should  have 
"  no  child,  but  that  he  will  dispose 
"  and  give  my  said  real  estate  to  the 
"  female  descendants  of  my  sister, 
"  in  such  part  or  parts,  and  manner, 
"  as  he  shall  think  fit,  in  preference 
"  to  any  descendant  on  hb  own 
"  female  line."  Trust  in  the  eveat 
described  for  the  sister's  chiMrea. 
Parsons  v.  Baker.  47« 
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TRUST— continued. 
.  4.  Purchases  held  not  a  substitution 
for  estates  sold  under  a  power  in  a 
settlement  to  sell,    and  invest  the 
money  in  estates  to  be  settled  to  the 
same  uses:  there  being  no  original 
trnst9  subsequent  agreement,  or  re- 
presentation relied  on.    Account  de- 
creed of  the  money  produced  by  the 
sale,  not  of  the  present  value.    Den- 
to*  r.  Davie*.  Page  499 
See  Charity,  4.     Residue,  2,  3,  4. 
Voluntary  Settlement,  7, 12. 

TURNIPS.— See  Tithes,  2. 

U. 

UNATTESTED  WILL. 

See  Charge,  1.    Conversion  of  Es- 
tate, 3. 

UNCERTAIN  INTEREST. 
See  Reversion. 

UNDERTAKING  to  SPEED. 

See  Practice,  11, 12. 

UNWHOLESOME  TRADE. 
See  Nuisance, 

V. 

VALUATION. 

Valuation  not  regulated  by  Pretium 
Affectionis.  312 

VARIANCE. 

Allegation  of  the  Bill,  that  the  Plain- 
tiff, the  tenant,  was  to  pay  taxes  and 
do  necessary  repairs,  not  proved,  is 
no  substantial  variance  :  being  an 
admission  against  himself,  and  im- 
material from  a  tenant's  legal  lia- 
bility.    Gregory  v.  Mighell.         328 

VENDOR  and  VENDEE. 

1.  Order  on  a  purchaser,  before  con- 
veyance, to  pay  into  Court  instal- 
ments due,  and  interest  according 
to  the  contract,  the  subject  being  a 
coal-mine ;  and  the  purchaser  in  pos- 
session and  working  it.  Buck  v. 
Lodge.  450 

2.  Implied  covenant  by  vendor  of  a 
freehold  estate  for  the  title,  though 
an  assignee  under  a  Commission  of 
Bankruptcy,  selling  by  a  general 
description,  not  restrained  to  his 
actual  interest.  612 


VENDOR  AND  VENDEE— continued. 

3.  Whether  the  effect  of  advertising 
for  sale  a  lease  in  possession  is  pre- 
cisely the  same  as  a  declaration,  that 
the  vender  cannot  produce  the  les- 
sor's title,  Quare.  Page  512 

4.  Approbation  of  Counsel  not  a  waiver 
of  all  reasonable  objections  to  the 
title.  514 

See  Contract,  9. 

VOLUNTARY  SETTLEMENT. 

1.  Voluntary  settlement  void  under  the 
Stat.  27  Eliz.  c.  4,  against  a  subse- 
sequent  purchaser  for  valuable  con- 
sideration with  notice,  though  a  fair 
provision  for  a  wife  and  children, 
an  Injunction,  restraining  the  hus- 
band from  selling,  was  refused;  but 
a  demurrer  by  the  husband  over- 
ruled, as  covering  too  much:  the 
Plaintiff  being  entitled  until  a  sale 
to  an  execution  of  the  trust.  Pul- 
vertoft  v.  Pulvertoft.  84 

2.  Limitation  to  brothers  or  other  re- 
lations within  the  consideration  of 
a  settlement,  and  therefore  not  vo- 
luntary. 90 

3.  Purchase-money  cannot  be  laid 
hold  of  in  favour  of  claims  under 
a  previous  settlement  void  under  the 
Stat  27  Eliz.  c.  4,  as  being  volun- 
tary. 91 

4c  Articles  executed  against  a  volun- 
tary settlement.  92 

5.  Voluntary  settlement  good  between 
the  parties.  92 

6.  Court  of  Equity  will  not  aet  in  fa* 
vour  of  a  mere  voluntary  settle- 
ment ;  and  therefore  upon  a  subse- 
quent purchase  with  notiee  and  co- 
venant to  lay  out  the  money  to  the 
same  uses,  will  not  lay  hold  Of  the 
money.  98 

7.  Distinction  upon  the  want  of  con- 
sideration. Upon  a  contract  merely 
voluntary  this  Court  will  do  no- 
thing; but  takes  jurisdiction  upon  a 
trust  actually  created,  unless  perhaps 
against  a  party,  having  a  right  to 
put  an  end  to  it  by  his  own  act 
under  a  sole  power  of  revocation; 
by  analogy  to  the  distinction  be- 
tween the  cases,  where  an  intail  can 
be  barred  by  fine,  and  where  a  re- 
covery is  necessary.  99 
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VOLUNTARY  SETTLEMENT— em- 
fumed* 

8.  The  distinction  between  contract 
and  trust  with  reference  to  the  want 
of  consideration  has  been  acted  upon 
under  the  same  instrument.   Page  99 

9.  Voluntary  settlement,  though  free 
from  aotual  fraud,  and  meritorious, 
as  a  provision  for  relations,  void 
against  a  subsequent  purchaser  for 
raluable  consideration,  with  notice, 
whether  by  conveyance,  or  articles, 
specific  performance  decreed  in  the 
latter  case.  Buckle  v.  Mitchell.    100 

10.  Notice  of  the  contents  of  a  volun- 
tary settlement  has  no  effect  even  in 
equity :  therefore  notice  of  a  cove- 
nant in  a  voluntary  settlement,  that 
the  purchase-money  should  be  paid 
to  trustees,  to  be  laid  out  in  other 
lands,  to  be  settled  to  the  same  uses, 
held  immaterial.  112 

11.  No  equity  under  a  voluntary  set- 
tlement to  prevent  a  sale.  112 

12.  Distinction  between  a  voluntary 
contract  and  a  trust  created  without 
consideration :  in  the  latter  case  the 
Coqrt  acts;  not  in  the  former.     149 

W. 

WAIVER.— See  Vendor  and  Vendee,  3. 

WARD.— See  Attorney  and  Client,  2,  8. 
Guardian. 

WASTE. 

See  Injunction,  3.     Trespass,  1. 

WIFE.— See  Baron  and  Ftme.     Infant. 
Lunacy,  1.    Representative,  1. 

WILL. 

1.  "I  A.B.  do  make  this  my  Will " 
equivalent  to  signature,  and,  if  ac- 
knowledged before  three  witnesses, 
a  good  execution  within  the  Statute 
of  Frauds.  183 

%  Effect  of  the  word  "  estate "  in  a 
Will ;  as  importing  the  absolute  pro- 
perty. 195 


WILL — continued. 

3.  Testator  gave  legacies,  with  main- 
tenance to  bis  two  illegitimate  chil- 
dren, naming  them,  by  C.  B.  and 
to  all  the  other  children  he  might 
have  by  her  6000/.  each,  and  after 
other  bequests  the  residue  among 
his  said  children.  By  Codicil  he  di- 
rected maintenance  of  another  child 
born  since ;  also  interlining  his  name 
with  those  of  the  other  children  in 
the  first  part  of  the  Will  only.  That 
child  entitled  only  to  maintenance 
and  a  share  of  the  residue,  not  to' 
the  legacy  of  0000/.  Arnold  v.  Pres- 
ton. Page  288 

4.  Residuary  bequest  cancelled  by 
striking  through  with  a  pencil  all 
the  disposing  part,  leaving  only  the 
general  description,  with  notes  in 
pencil  in  the  margin,  indicating  al- 
teration, and  a  different  disposition 
of  certain  articles ;  a  resulting  trust 
for  the  next  of  kin.  Mence  v. 
Mence.  348 

5.  Term  for  99  years  in  a  Will  re- 
strained to  a  life  by  implication 
from  a  subsequent  limitation,  not 
after  the  end  of  the  term,  but  after 
the  failure  of  that  life.  421 

6.  Of  two  inconsistent  limitations  in  a 
Will  the  latter  prevails.  421 

7.  Will  not  to  be  construed  by  some- 
thing dehors,  as  by  the  state  of  the 
property,  where  no  latent  ambiguity. 

486 

8.  Different  construction  of  the  word 
"  surplus"  from  that  which  it  com- 
monly bears,  inferred  from  the  ex- 
pression of  the  Will.  468 

See  Conversion  of  Estate.    Devise. 
Resulting  Trust. 

WITNESS.— See  Evidence. 

WORDS,  PRECATORY. 

See7V«t#,l.  Writ  of  Ne  exeat  Regm. 

WRITTEN  CONTRACT. 

See  Frauds  (Statute  of). 


END  OF  THE  EIGHTEENTH  VOLUME. 
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